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Abstract

An emerging body of literature discusses how restorative justice can contribute to the response to terrorism.
This paper expresses concerns about the uncritical acceptance of many orthodox assumptions about terrorism
inherent in the search for a ‘restorative response’ to terrorism. When restorative justice embraces the label
‘terrorism’ in what appears to be a politically neutral sense, rather than opening up a critical discussion of
realities of political violence and the factors that had propelled it, it may form part of the efforts designed to
inculcate ‘truths’ that help control political dissent. With its key aspiration being to restore a presumed healthy
order disrupted by terrorist offences, restorative justice may be enlisted to help entrench social relations that led
to the violence in the first place. The paper illustrates this danger by examining attempts to use restorative
justice techniques by Spanish authorities in the aftermath of ETA or Euskadi Ta Askatasuna (‘Basque Homeland
and Freedom’) violence. It is argued that rather than searching for a ‘restorative response’ to terrorism, a more
adequate framework for restorative justice in the aftermath of politically motivated violence may be found

within broader projects of reparation for historical injustices, remembering and political reconciliation.
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Introduction

Restorative justice promises a radically different moral framework for responding to crime
and other types of wrongdoing (Johnstone 2011; Pavlich 2005; Zehr 1990). It challenges
‘conventional’ criminal justice values and practices and aspires to offer a more humane
alternative which, it is claimed, has a potential to heal victims, teach offenders valuable moral
lessons, repair harm and restore communities (Wright 1996; Zernova 2007). Initially
restorative justice was developed as a response to relatively non-serious offences, but it has

gradually expanded its scope (Johnstone 2008, 2011, chapter 9).

Refusing to accept that terrorist attacks mark the limits of restorative justice, recently
some proponents have embarked on a search for a ‘restorative response’ to terrorism, or
speculations about how terrorism could be responded to in the spirit of restorative justice
(Braithwaite 2016; Gavrielides 2016; Marshall 2007; Pemberton 2013; Salas 2015; Staiger
2010; VOMA 2001; Walgrave 2015). It is claimed that the social-ethical philosophy
sustaining restorative justice has ‘something special’ to offer to counter-terrorism (Marshall
2007; Pereira 2017; Walgrave 2015). Restorative values may inspire a public policy very
different to that grounded in fear, repression and revenge (Walgrave 2015). Advocates
advance empirical evidence demonstrating that restorative justice can help prevent terrorism
before the event (Braithwaite and Gohar 2014) and reflect on the possible contributions that
restorative justice could make towards individual de-radicalization initiatives (Pereira 2017).
It is suggested that restorative justice may ‘help those who have inflicted terror to begin to
rethink their own identities, to break free from the structures of violence that hitherto have

dictated their worldview, and to learn to see reality differently’ (Marshall 2007, 388).

This paper expresses concerns about the direction in which some of the discussions in

the area are developing. It argues that when restorative justice embraces the label ‘terrorism’



in what appears to be a politically neutral sense, rather than opening up a critical discussion
of realities of political violence and the factors that had propelled it, it may form part of the
efforts designed to inculcate values and ‘truths’ that help control political dissent and
reproduce dominant power relations. With its key aspiration to restore a presumed healthy
order disrupted by terrorist offences, restorative justice may be enlisted to maintain and

entrench social relations which led to the violence in the first place.

The paper illustrates this danger by examining the attempts to use restorative justice
techniques in the aftermath of ETA or Euskadi Ta Askatasuna (‘Basque Homeland and
Freedom’) violence. It will be argued that in the Basque case, support for some restorative
justice principles on the part of the Spanish authorities resulted in elements of restorative
justice being employed to prevent potential challenges to the status quo and discredit the
discourse of the political opponent. A different agenda will be proposed for how restorative
justice could be — and to some extent already has been — mobilised in response to politically
motivated violence. This approach places ETA violence in the context of an unresolved
political conflict. The paper argues that rather than searching for a ‘restorative response’ to
terrorism, as if “terrorism’ were an exceptional form of violence, a more adequate framework
for restorative justice in the aftermath of politically motivated violence may be found within
broader projects of reparation for historical injustices, remembering and political
reconciliation. It will be suggested that, although the discussion in this paper revolves around
the Basque context, the conclusions may have a wider application in societies emerging from

a violent conflict and those that have to live with ongoing conflicts.

Restorative Justice and Terrorism

Restorative justice has been described as ‘subversive’ at its core, or ‘an act of insurgency’

(Sullivan and Tifft 2006, 5). It contests law’s monopoly in securing justice and thus defies



the state and those in power regarding how to respond to conflicts. Restorative justice
prioritises meeting the victim’s needs. It helps the offender understand the harm they have
caused, come to accept the validity of shared social norms and assume liability for repairing
the damage. It resists violent and pain-inflicting responses, stresses a constructive dialogue

and aims to restore ‘right relations’ in the community.

An emerging body of literature explores possibilities of applying restorative justice
principles, processes and approaches as part of the answer to terrorism. This literature claims
that in the world where it is generally believed that inflicting terror is the only adequate way
to respond to terror, restorative justice, with its challenge to dehumanising stereotypes and
the emphasis on non-violent ways of community empowerment, could offer ‘a small voice of

protest’ (Marshall 2007, 388).

Advocates acknowledge numerous problems that arise when attempts are made to
employ restorative justice in the context of terrorism (Marshall 2007, 381-2; Staiger 2010,
300-1; Walgrave 2015, 283-4; Pemberton 2014, 382). Yet, they proceed to identify the
virtues of restorative justice which offer some hope that, even if it cannot offer a panacea,
restorative justice could be at least “‘one small fallible tool among many needed to redress
terrorism’ (Marshall 2007, 383). Proponents refer to a still limited but growing body of
evidence which, they argue, suggests that restorative encounters in the aftermath of terrorist
offences can have a healing effect on their participants. Among examples are Patrick Magee
and Jo Tuffnell’s meetings (Marshall 2007, 384-5; Staiger 2010, 316), victims/survivors from
the different sides in the Northern Irish conflict engaging in a dialogue in the Glencree Centre
for Reconciliation (White 2003), bereaved families in Israel/Palestine participating in
dialogue with ‘the other side’ (Staiger 2010, 324), a dialogue between Italian terrorists from

the Red Brigades and families of their victims (Bertagna, Ceretti, and Mazzucato 2015), and



restorative encounters between ex-ETA militants and victims of ETA violence in the Basque

country (Pascual Rodriguez 2013; Varona 2013, 2014).

Based on this limited (and often anecdotal) evidence, proponents suggest that bringing
hostile parties face-to-face may re-humanise and transform those involved. Victims may find
answers to their questions and their pre-existing image of offenders as ‘monsters’ might
begin to crumble (Rios Martin 2013). Confronting offenders with the human costs of their
actions may help them realise the full extent of the suffering they have caused (Carrasco
Asenguinolaza 2013; Segovia Bernabé 2013). Such realisation in turn may have a
reformative and reintegrative effect on them. It is argued that peaceful dialogue which is
fundamental to restorative justice may offer the greatest antidote there is to terrorist violence
(Marshall 2007, 388). Where direct encounters are not possible, restorative justice
philosophy may inspire responses to terrorism which ‘may yield more strength and more

peace than purely repressive reactions in society’ (Walgrave 2015, 289).

The search for a ‘restorative response’ to terrorism appears to be based on several
important assumptions. It seems to assume that terrorism is a unique form of violence which
is of a ‘qualitatively different nature’ than other crime (Pemberton 2014, 375). It is further
assumed that through encouraging victim awareness, empathy, redemption and reconciliation,
restorative justice might provide radicalized individuals with ‘a positive direction’ (Pereira
2017, 22) and ‘even may open a path towards the rehabilitation of the offenders’ (Walgrave
2015, 289). Yet another assumption is that in the aftermath of terrorist attacks a restoration
of prior social relationships within a pre-existing structural and normative framework is
highly desirable. The shared commitment to communal norms is taken for granted, so, when
the social norms are violated, reasserting them becomes a moral imperative. These

assumptions will be revisited later in this article and their implications will be discussed.



Restorative Justice and Political Reconciliation

Restorative justice offers a promising framework for thinking about justice in societies torn
apart by gruesome violence and gross violations of human rights. It may help to satisfy
victims’ demands for justice without alienating perpetrators (Johnstone 2008, 71). It may
help to establish truth about past violations, promote peace and prevent future violence
(Clamp 2014, 2016a; Lambourne 2016). Since the establishment of the South African Truth
and Reconciliation Commission, restorative justice has been linked to a variety of initiatives
and practices employed in response to violent conflicts (Aertsen et al. 2012; Llewellyn and

Philpott 2014; Shirlow and McEvoy 2008).

Recently a number of leading proponents of restorative justice have acknowledged
limitations of the emerging concepts of restorative justice in societies seeking political
reconciliation (Braithwaite 2016; Bueno, Parmentier, and Weitekamp 2016; Clamp 201643,
2016b; Cunneen 2016). They argue that currently there is a tendency to reduce causes and
consequences of conflicts with deep historical roots to individual incidents. It is necessary to
widen the ‘lens’ through which we view restorative justice, so as to equip it to deal with

macro-political issues (Harbin and Llewellyn 2016; Zernova 2017).

Restorative justice is based on the belief that those who have been harmed require
vindication and those who have inflicted harm should be held accountable. Adopting this
formula leads to elevation of one group above the other. Restorative justice after mass
violence should recognise that designations of ‘victims’ and “perpetrators’ are often muddled
(Clamp 2014, 21-24, 20164, 12, 2016b; Clamp and Doak 2012, 346-7). Restorative justice
should move beyond the confines of current practices and acknowledge that all parties have

suffered as a consequence of the conflict (Bueno, Parmentier, and Weitekamp 2016).



Restorative justice should aim to transform conflict into peace (Clamp 2014, 32). It
should provide opportunities for adversaries to engage with each other in a non-violent way
on the points of differences. Such engagement may help humanise the ‘other’ and challenge
pre-existing stereotypes and prejudices, making a new relationship possible (Doak 2016, 89).

At the same time, critics have expressed reservations about the potential of restorative
responses to serve progressive ends following violent conflict and oppression. In the
aftermath of atrocities, in an attempt to reconstruct the legal order and normalize social
relations, disciplinary reparative techniques and re-education programmes designed to make
individuals and communities internalize particular values may be employed. Victims and
perpetrators may be encouraged to embrace ‘technologies of self’ that promote notions of
‘forgiveness’ and ‘reconciliation’, rather than what may be viewed as socially harmful
discourses involving, for example, expressions of discontent towards the existing social
order. By actively engaging individuals to reconstruct their self-identities and behavior, an
effort may be made to ‘reconcile’ former conflicting parties in order to stabilize and protect
an existing social order, rather than seek ways to correct the social conditions that caused
violence to begin with (Woolford and Ratner 2008).

Nevertheless, it is suggested that restorative processes possess a communicative
potential which might be usefully employed in the process of social transformation
(Woolford and Ratner 2008). A genuine dialogue between the adversaries could facilitate the
process of bottom-up ‘truth-recovery’. This may be particularly valuable in situations where
dominant political actors lack interest in creating formal mechanisms for dealing with past
abuses (such as the Spanish government in the Basque case discussed in this paper). The
bottom-up ‘truth-recovery’ could challenge what victims — especially victims of state
violence — may see as a denial of truth (Lundy and McGovern 2008). Restorative justice

could become part of the process of ‘democratising the past’ that attempts ‘to give a



democracy of equal recognition to the marginalized or victimized of the past’ (Cairns 2003,
83). It could challenge ‘official’ representations of history which trivialize and justify mass
cruelties and allow other narratives to emerge. Those narratives may gain public acceptance
and help to disrupt hegemonic notions of justice (Cairns 2003; Woolford and Ratner 2008).

The ‘Basque Problem’ and the Competing Narratives

After half a century of its violent campaign against the Spanish state, in October 2011 ETA
declared the definitive end of its armed activity'. In April 2017 it concluded the process of
disarmament, and, having apologised to all its victims, in May 2018 it announced its

dissolution.

The end of ETA’s campaign has produced competing narratives about what
happened (Gabilondo 2011, 2018; Rubalcaba 2018). The dominant narrative promoted by
successive Spanish governments, leading victims of ETA associations and the mainstream
media in Spain denies the existence of a political conflict between Basque nationalists and the
Spanish state and defines the so-called ‘Basque problem’ as ‘terrorism’. This account tells
the story of illegal violence by ETA, a terrorist organization, against the democratic Spanish
state. In the end ETA was defeated: ‘terrorism’ lost and ‘democracy’ won (Alonso 2013;
Dominquez 2012; Zarzalejos 2014). This narrative asserts that while ETA’s violence was
illegitimate and unjustifiable, the state repression directed at the Nationalist Left was
legitimate and necessary in defending the Spanish democracy (Alonso 2011). The only
victims deserving recognition are victims of ETA violence. Attempts to recognise ‘other’
victims (that is, victims of violations of human rights by the Spanish state) are interpreted as
efforts to justify ETA’s crimes. Consistent with this view, Spanish legislation creates a
hierarchy of victims, with ETA victims receiving the highest standard of protection and

‘other’ victims who suffered abuses of human rights by civil servants acting within their



official duties receiving lower, or even an almost nonexistent standard of legal protection

(Alvarez Berastegi 2017; Landa 2013).

The opposing narrative is put forward by the political movement to which ETA
belonged — the Basque Nationalist Left. It affirms the existence of a political conflict in
which Basque people have fought for their independence from Spain. ETA was a violent
expression of that conflict and a reaction to decades or even centuries of Spanish aggression.
On this view, Spain is not a democratic state. It occupies the Basque country, denying its
people political and democratic rights. Although ETA has laid down its arms, from the
perspective of the Nationalist Left, the political conflict continues and will be over once the
Basque people obtain their right to self-determination. The end of ETA opened a new terrain
for the Basque conflict — peace — with the political demands of the Nationalist Left being
carried forward by the pro-independence coalition Euskal Herria Bildu (‘Basque Country

Unite’).

Determined to deny the Nationalist Left even an indirect victory, so as to prevent
ETA from claiming that its fundamental goals are on track, pursued by political means, the
Spanish government insists on ‘total victory’ for the Spanish democratic state and defeat for

‘terrorists’, while continuing its “war on terrorism’.
Restorative Justice at ETA’s Endgame
ETA Prisoners and Individual Reinsertion

As part of counter-terrorist policies, those serving prison sentences in relation to ETA crimes
are subject to an exceptional penal regime and are treated differently from other prisoners
(Landa 2012; Landa et el. 2014). Since the late 1980s they have been “dispersed’ throughout

Spanish and French prisons, hundreds of kilometres away from their families'. ETA



prisoners are systematically refused exit permits. They are subjected to lengthy
incommunicado detentions and systematic interception of communication. They are
automatically classified into the so-called first ‘grade’ regime and are required to satisfy very

stringent additional requirements to progress into second and then third ‘grade’.

Successive Spanish governments made various attempts to ‘break’ ETA from within
by offering paths for individual reinsertion to its prisoners who were willing to distance
themselves from ETA (Alonso 2011). Current conditions for individual reinsertion are
provided by the 2003 reform of the penitentiary law. Under Article 72.6 of the penitentiary
law, in order to be elevated into a third ‘grade’ regime of semi-liberty, prisoners charged with
terrorist offences have to pay civil indemnities and expressly ask victims for forgiveness.
They have to renounce their criminal past, reject violence and abandon both ‘means’ and
‘ends’ of terrorism. They have to provide assurances that they have distanced themselves
from the terrorist organisation and its ‘environment’. Also, they have to actively collaborate
with the authorities to help resolve crimes committed by the terrorist organisation and help
identify, capture and prosecute those responsible for terrorist offences. The requirements that
ETA prisoners apologise and pay economic compensation to victims, repent their
wrongdoings and provide re-assurances that they will not repeat their crimes appear to be

consistent with the restorative justice philosophy (Johnstone 2011; Wright 1996; Zehr 1990).

According to Etxerat (the association of family members of ETA prisoners), in
January 2019, there were 258 people imprisoned due their activities in support of ETA or
organizations linked to ETA (210 were in Spain, 47 in France and one in Portugal). Over 200
of them were classified as first ‘grade’ prisoners. It is estimated that had ETA prisoners
taken advantage of the legal provisions specified in Article 72.6 of the Spanish penitentiary
law, around 100 of them could have obtained penitentiary benefits in short term, and by 2020

half of all ETA prisoners could be released from prison (Aizpeolea 2016b). To the extent
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that the legal provisions in question embody some elements of restorative justice, restorative
justice seems to offer a way out (Guenaga 2015). Yet, taking advantage of the legal

provisions in question is something that the majority of ETA prisoners refuse to do.

Historically ETA prisoners denied the legitimacy of the Spanish criminal justice
system. The refusal to cooperate with it was viewed as a form of resistance. Following the
permanent ceasefire, the principle of ‘resistance’ has been replaced with the new aim of
‘emptying the prisons’ (Aizpeolea 2016a; Doria 2016). However, while accepting in
principle that prisoners should be able to negotiate better conditions individually, they have
rejected a possibility of participating in any initiatives that would require ‘repentance’ or
‘betrayal” of comrades (Gorospe 2016a, 2016b). Yet, renunciation of their past and
collaboration with the authorities to help resolve terrorist offences are the legal requirements
for elevation into the third “grade’. This creates a situation where the legal requirements for
obtaining penitentiary benefits are virtually impossible for ETA prisoners to satisfy because
denouncing their comrades and repenting their cause is unthinkable for them (Gorospe 2014;

Val 2016).

Restorative Justice and the ‘Battle’ of Narratives

As ETA laid down its arms, the Nationalist Left has called for reconciliation and measures of
transitional justice after decades of a violent conflict. While expressing its ‘deep regret’ for
the suffering caused by the armed action of ETA and its own lack of sensitivity toward
ETA’s victims in the past, the Nationalist Left has called the Spanish and French states to
acknowledge the suffering inflicted on Basque nationalists through repression and violations
of human rights. It has called for the establishment of an international and politically
impartial Truth Commission which should analyse the causes and consequences of the

conflict, as well as the abuses perpetrated during it (Izquerda Abertzale 2012).
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However, the Spanish government has rejected the calls for transitional justice
measures on the grounds that there was no conflict. The Basque context, it is argued, is not
that of a political transition, rather it is a case of terrorism (Deia 2016; Efe 2015; El Pais
2013; Naiz 2015). Unlike transitional justice, there is a place for restorative justice which
involves ‘reparation of the injustice caused by the crime to the victims and reconstruction of
the social fabric damaged by the crime according to normative expectations frustrated by the
criminal behaviour” (ABC Espafia 2013). In the Basque country, it is claimed, there are clear
‘victims’ and ‘victimisers’, and restorative justice requires that the ‘victimisers’ repair harm
caused (EI Pais 2013), so as to ‘restore ... the situation prior to that produced through
victimisation’ (Deia 2016). There have been innumerable calls for ETA and the Nationalist
Left to acknowledge the harm caused by ETA’s violent campaign and express repentance.
As part of that repentance, it is argued, ETA must reject the nationalist ideology which was
the germ of violence and condemn their entire past (Alonso and Diaz Bada 2016; Reunion de

Asociaciones y Fundaciones de Victimas del Terrorismo 2010).

The Nationalist Left views restorative justice, with its requirements of repentance, as
distorting the reality of what happened. It is argued that restorative justice grounded in the
victim/offender dichotomy fails to acknowledge wrongdoings and suffering on both sides of
the Basque conflict and puts all the blame on the Nationalist Left (Goirizelaia 2012).
Nevertheless, the Nationalist Left apologised to victims of ETA (Izquierda Abertzale 2012;
Munnarriz 2012, 200-201; Zaldua 2012). And, prior to its dissolution, ETA made an apology
to all its victims and admitted its “direct responsibility’ for the suffering caused, as will be

discussed in subsection ‘Apologies and Commemorations’ below.

In 2006 some twenty ETA prisoners complied with the legal requirements for
individual reinsertion prescribed in Article 72.6 of the penitentiary law. They were moved to

the Basque prison of Nanclares de Oca where they participated in an individual reinsertion
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project (Terradillos 2016; Unzueta Kareaga 2016; Ventura 2012). Some of these prisoners
have requested an opportunity to meet their victims and ask for forgiveness. The Basque and
the Central governments (both of which at the time were controlled by the socialist party)
satisfied their request and established a victim-offender mediation programme (Pascual

Rodriguez 2013; VVarona 2013).

Both victims and offenders participating in the programme found the encounters
helpful, and its promoters argued that the programme could contribute constructively to the
peace process in the Basque country (Pascual Rodriguez 2013; Urkijo Azkarate and Gallizo
Llamas 2013). Yet, the programme was criticised on the grounds that it failed to condemn
the political ideology — radical nationalism — which justified terrorism (Alonso and Diaz
Bada 2016). None of the offenders participating in the programme have collaborated with
the criminal justice system to provide information concerning many unsolved crimes
perpetrated by ETA. This, according to critics, put the sincerity of their repentance into
question (Martinez 2012). When in December 2011 the conservative government of Mariano

Rajoy came to power, it suspended the programme.

Although for different reasons, the Nationalist Left and the vast majority of ETA
prisoners also rejected restorative encounters. The encounters were perceived as humiliating
for ex-ETA militants (Varona 2014, 326). They were interpreted as a political tool designed
to produce a split among ETA prisoners, with those taking part in the encounters receiving a

preferential treatment (Moran 2012; Sainz 2012).
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Restorative Justice in the Service of the ‘Terrorism’ Discourse

Restorative Justice as an Instrument of De-radicalisation

In a political conflict, the treatment of prisoners mirrors the state’s view of the conflict
(McEvoy 2001). Denying the existence of a political conflict in the Basque country and the
political status of ETA prisoners, the Spanish legal system defines ETA violence as a law and
order problem and treats ETA prisoners as dangerous ones. Their actions are considered to
be more heinous than those of ‘ordinary’ criminals, so, as noted above, they are subjected to
an exceptional penal regime. ETA prisoners are managed either through attempts to
rehabilitate them through ‘showing them the error of their ways’, or through containing and

politically excluding those who are deemed incorrigible (Hogg 2012).

As explained earlier, elements of restorative justice have been embodied in the
Spanish penitentiary law regulating the progression of those imprisoned for terrorist offences
to the third “grade’, in particular, the principles of acceptance of responsibility for the harm
caused, apology to victims, repentance, reparation of harm and assurances by wrongdoers
that crime will not be repeated. Also, the requirements that offenders condemn not only their
violent past but also the political ideology that sustained it, and collaborate with the criminal
justice system to help identify other “terrorists’ have been added. These requirements are

viewed as providing an objective evidence of repentance (Alonso and Bada 2016, 987).

The legislation in question draws on the right to re-education and social rehabilitation
of prisoners embodied in the Spanish Constitution (Article 25.2). Using a Foucauldian
approach, Hogg (2012) has argued that under the ethos of re-education and social
rehabilitation the Spanish state has designed strategies to neutralise political dissent by trying
to direct the “deviants’ to “‘normality’. The measures designed to render individual prisoners

politically docile form part of a counter-insurgency strategy directed at ETA as an
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organisation. They serve to break the solidarity of political prisoners by fragmenting the
group both physically (through the policy of dispersal) and morally (through encouraging a

split within the collective) in the effort to reinstate the State’s hegemonic order.

Restorative justice in the aftermath of ETA violence has been conceptualised as an
instrument of de-radicalisation (Alonso and Diaz Bada 2016). When framed that way, it
necessitates the assimilation of dominant social values and the renunciation of the
‘contaminated ends’ (Alonso and Diaz Bada 2016, 997), that is, the political ideology in the
name of which ETA practised violence. ETA prisoners are invited to reconstruct their
behaviour and remake themselves as political subjects. The renunciation of their past and
their political ideals would serve to protect the existing political system and silence the

narrative of the Nationalist Left.

As explained in the section ‘Restorative Justice and Terrorism’ above, those seeking
to develop a ‘restorative response’ to terrorism express hope about the contribution which
restorative justice may make to reforming radicalised individuals. The case of ETA prisoners

might hint at a hidden purpose behind employing restorative justice in such contexts.

A Self-Fulfilling Prophecy

Observing how each move by ETA and the Nationalist Left away from violence has been met
with hostility, some commentators concluded that the Spanish government does not regard
the demise of ETA as desirable (Elejabarrieta Dias 2015; Jones 2016; Woodworth 2014;
Zulaika & Murua 2017:7). ETA violence prevented broad alliances of Basque nationalists
(many of whom rejected methods employed by ETA) and enabled successive Spanish
governments to dismiss their demands. ETA has been compared to ‘a small ulcer, which

sometimes bleeds but doesn’t kill” (Ansén, quoted in Whitfield 2014, 301). By contrast,
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Basque independence pursued by peaceful means is a ‘cancer’ which presents a lethal threat

to the unity of Spain.

What is demanded of ETA prisoners is an ideological retraction. Unsurprisingly,
most of them find meeting the legal requirements discussed above impossible to contemplate.
As an international mediator who has been instrumental in the Basque peace process has put
it,

[t]he words the Spanish government is asking Basque prisoners to say in order to end

the exceptional measures used against them are deliberately designed to ensure the

prisoners cannot say them. They’re being asked to reject everything they’ve been
involved in, their beliefs and their actions. And the prisoners are not prepared to do

that.

(Currin, cited in Clancy 2015).

In the words of the former Spanish Interior Minister, the Spanish government will continue
its anti-terrorist policies until it resolves “all ETA crimes’ and “until the last member of ETA
asks for forgiveness and repents what they have done’ (Ormazabal 2018). That may imply an
unending war. Far from being merely a mirror of events, discourse may create its own
reality, and terrorism is a type of discourse that becomes a self-fulfilling prophecy (Zulaika
2009, 2018). Spanish government has a vested interest in promoting the “terrorism’ discourse
that tells the story of senseless violence and serves to deny that ultimately ETA’s goals were
political in nature. The insistence that ETA prisoners repent their cause and collaborate with
the criminal justice system provokes defiance and results in counter-terrorism perpetuating

itself years after ETA had abandoned its armed campaign.
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‘Compulsory Compassion’

The anti-terrorist legislation which, in exchange for penitentiary benefits, seeks to elicit in
ETA prisoners repentance ignores the fact that the emotional states of repentance and
compassion cannot be forced. Indeed, ‘[cJompulsory compassion is an oxymoron’ (Acorn
2004, 137). To feel remorse, offenders need to accept the community’s judgments of their
behaviour as reasonable. If they see the judgement as too harsh, they are likely to ‘simply
reject it and see themselves as victims of unjust condemnation’ (Johnstone 2011, 77). This
seems to be the case with ETA prisoners. Spain has granted a full amnesty to those who
committed gross violations of human rights during the Franco dictatorship. Following the
transition to democracy, it has also allowed those who tortured and mistreated ETA suspects
and promoted state-sponsored terrorism against ETA to effectively escape punishment
(Amnesty International 2007, 2009a; Cuadra Lasarte 2009; Gorospe 2017).  Yet, it refuses

any forgiveness to ETA prisoners.

ETA prisoners are required to apologise to their victims, however Spain has never
apologised for the crimes committed against the Nationalist Left by the Franco regime, nor
has it apologised for the widely documented violations of human rights committed by the
state officials against those suspected of ETA terrorism under the democracy (Amnesty
International 2007, 2009a, 2009b; Carmena et al. 2013; Whitfield 2014a, 125-8). This
creates a climate that, far from encouraging ETA prisoners to express grief for the damage
they have caused and seek opportunities to put things right, helps to entrench self-justifying

attitudes and feelings of victimisation and unfairness.

Apology may be a useful tool: it has the power both to rehabilitate the individual and
restore social harmony (Tavuchis 1991, 9). However, making apology a legal condition for

the progression of those imprisoned for terrorist offences to a third ‘grade’ regime is unlikely
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to have that effect. The legal requirement of apology demands that ‘freedom fighters’ accept
the victor’s label as “terrorists’. It imposes a simplistic distinction between the guilty
‘perpetrators’ and innocent “victims’ in a complex context characterised by multi-lateral
violence and a disagreement among the participants about their identities and interpretations
of the events. In doing so, it fails to establish the moral common ground which is necessary
for the process of reconciliation to occur (Andrieu 2010). This legal requirement involves an
attempt to impose a single ‘truth’ which is likely to be counter-productive and provoke

competing ‘truths’ which will present powerful obstacles in the way of social reconciliation.

When calls for repentance and apology are unanswered, the emotional identification
exclusively with innocent victims is reinforced and ‘the agents of evil’ are further driven
‘outside the confines of humankind” (Todorov 2009, 461). This ensures a continuation of the

counter-terrorism campaign for years to come.

A ‘Restorative Response’ to Terrorism

Political violence is a historically omnipresent phenomenon, yet describing it as ‘terrorism’
sets it apart from any other form of warfare (Douglass and Zulaika 1990; Zulaika and
Douglass 1996, 6). The term “terrorism’ carries a demonising impact and produces fear and
moral disgust against those labelled as “terrorists’ (Sluka 2008). It serves to deny the
legitimacy of their political grievances and to prevent rational thought, discussion and
consideration of underlying political causes. Defining particular acts of violence as
‘terrorism’ helps to justify state violence against ‘terrorists’, as well as morally questionable

policies which otherwise the public would oppose (Jackson 2005, 2007).
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Many well-informed observers may be inclined to believe that the cause of Basque
independence pursued by ETA was legitimate (even if they disagree with the methods ETA
used to achieve it). However, confronting the Basque separatist movement, successive
Spanish governments have re-branded their political opponents as ‘terrorists’. That meant
that the solution to the so-called ‘Basque problem’ required a vicious counter-terrorism

campaign, as opposed to political concessions and conciliation-oriented responses.

As discussed at the beginning of this paper, some restorative justice advocates started
a search for a ‘restorative response’ to terrorism. That effort seems to be based on the
assumption that “terrorism’ is an ontologically stable phenomenon and a unique kind of
violence. The existing power structures seem to be taken for granted and viewed in need of
protection from ‘terrorism’ (although through a more humane approach than that involved in
the “war on terror’). Such uncritical acceptance of many orthodox assumptions about
terrorism expresses an underlying ideological bias. It fails to acknowledge the politics
involved in naming individuals and groups as ‘terrorist’ and ignores the role of the state and
its repressive apparatus in creating an environment in which terrorism is viewed as a

legitimate tactic to some actors (Sluka 2008).

As the Basque case illustrates, the moment restorative justice accepts state-based
accounts of ‘terrorism’, it takes a political stance which permits redefining political dissent as
criminal actions of isolated individuals. The pre-suppositions that the morality of what
happened is indisputable, and that “the values attacked by terrorists must be reaffirmed with
... vigour” (Walgrave 2015, 289) disable the possibility of opening up a political debate about
the meaning and underlying causes of terrorist violence. Within that framework, those
opposed to the status quo are assumed to be the problem, ‘without considering whether the
status quo is part of the problem and transformation of both sides is necessary for its solution’

(Gunning 2007, 372).
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An inspirer of the restorative justice movement Nils Christie relentlessly challenged
restorative justice advocates to think critically about criminal justice concepts (Christie 1982,
74,2004, 3). He argued, ‘there are dangers in words’, especially those close to criminal law,
as they encourage us to think and act within that framework (Christie 2013, 18). This

warning seems to have been ignored in the search for a ‘restorative response’ to terrorism.

Christie’s advice for restorative justice proponents is to “...simply say: we work with
conflicts’ (2013, 19, also 1977). This terminology, he argues, is less open to abuse. Yet, the
‘terrorism’ discourse abhors the term “conflict’, as the Basque case demonstrates. When a
conflict is defined away and the criminal law concept ‘terrorism’ is allowed to shape the
debate, unintentionally restorative justice enlists itself in the service of criminal justice
rationales and practices. The search for a ‘restorative response’ to terrorism becomes
fundamentally entrenched in the logic and assumptions of criminal justice. The ‘subversive’
(Sullivan and Tifft 2006, 2) potential of restorative justice to defy the state and those in

power regarding how to respond to conflicts is lost.

A Different Agenda for Restorative Justice?

Restorative Justice and the ‘Conflict’ Narrative

The Nationalist Left and most ETA prisoners have rejected restorative justice in favour of
transitional justice measures (Varona 2013, 221, 2014, 326, 237). This rejection seems to
be directed at a particular model based on a very narrow understanding of what restorative
justice is and what it aims to achieve. Indeed, probably many proponents of restorative
justice would question whether the measures embodied in the Spanish anti-terrorism
legislation that have been discussed above have anything to do with restorative justice. Also,
the presentation of restorative justice and transitional justice as completely separate concepts,

which is promoted by both sides in the “battle’ of narratives described earlier is doubtful.
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The two concepts overlap. Restorative justice has been widely applied in transitional contexts
(Clamp 2014), and conversely measures of transitional justice, such as truth commissions,
reparations, official apologies and other forms of acknowledgement of wrongs, have been
invoked in settled liberal democracies attempting to deal with their past (Cunneen 2006;

Hayner 2011, 14-16).

Restorative justice is not necessarily inconsistent with the ‘conflict’ narrative of the
Nationalist Left. This can be illustrated by the peacemaking approach embodying the spirit
of restorative justice which has helped to stage ETA’s permanent ceasefire, disarmament and
dissolution. When the Spanish government refused to engage in any dialogue with, and
facilitate an orderly end of, ETA, the Nationalist Left had to act unilaterally, invoking the
international community as a witness. In October 2011 a group of peacemakers gathered at
an international peace conference in San Sebastian to help bring to an end what they called
‘the last armed confrontation in Europe’. They made an appeal asking ETA to declare the
definitive cessation of all armed action, and ETA responded to that call promptly. The
peacemakers also urged the Spanish and French governments to agree to talks with ETA and
address ‘the consequences of the conflict’. They called for dialogue, reconciliation,
assistance to all victims, recognition of the harm caused and healing of personal and social
wounds. International peacemakers similarly facilitated ETA’s disarmament and more

recently dissolution after the Spanish government had refused to provide a ‘way out’ to ETA.

Importantly, these peacemaking efforts shaped the issue as a political conflict, with
ETA being referred to as ‘the last armed group on the continent’. The international
peacemakers asked ETA to stop violence, while acknowledging that its struggle was political.
This approach allowed ETA to conclude its “historical cycle and function’ with some sense of
dignity: even though ETA did not achieve any of its political goals, it could claim that its

goals were on track, pursued by peaceful means. This is something that could not be possible
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within the framework of the ‘terrorism’ narrative which insists on ‘total victory’ for the
Spanish democracy and defeat for the “terrorists’.

ETA used terrorism as a method. However, to define the ‘Basque problem’
exclusively in terms of terrorism is to mask the plurality of individual experiences and to
conceal the legacy of human rights abuses on a massive scale. It may be possible to develop
a vision of restorative justice that refuses to position itself as a servant of the dominant
‘terrorism’ narrative which tells only a part of the story. That approach would avoid final
judgments about the morality of what happened, welcome debate and recognise that political
reconciliation is best sought through dialogue and disagreement, rather than an imposition of

a single state-sponsored ‘truth’ about the past.

As noted at the beginning of this paper (section *Restorative Justice and Political
Reconciliation’), some advocates of restorative justice have argued that in the aftermath of
mass violence and political oppression restorative justice should adopt a more forward-
looking approach and aim to transform conflict into peace (Clamp 2014, 32). It should aspire
to address not only violence between individuals, but also the structural conditions which
have generated individual instances of violence (Clamp 2016a, 2016b; Cunneen 2016; Harbin
and Llewellyn 2016; Woolford and Ratner 2008). Restorative justice should question the
simplistic distinction between “victims’ and ‘offenders’ and acknowledge that in complex
contexts following mass violence all parties have suffered in the course of the conflict

(Bueno, Parmentier and Weitekamp 2016; Lundy and McGovern 2008).

Such way of conceptualising restorative justice fits well with the Nationalist Left’s
calls for political reconciliation, recognition of suffering on all sides of the conflict, analysing
the causes and consequences of the conflict and uncovering the abuses perpetrated during it
(see subsection ‘Restorative Justice and the ‘Battle’ of Narratives” above). A model of

restorative justice which addresses all violations of people and relationships, irrespective of
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who the perpetrator is, would view in a similar light violence practised by ETA and violence
exercised by Spanish state agents who killed, maltreated, tortured and engaged in state-
sponsored terrorism as part of repression of the Nationalist Left. Recognition of suffering of
victims of state violence may help reduce the acute sense of injustice felt by the Nationalist

Left and advance the project of social reconciliation.

Restorative Justice and Reparations for Historical Injustices

An approach which views ETA violence within the context of a political conflict involving
multi-lateral violence and unresolved grievances may result in diverse initiatives which may
not match ‘“traditional’ models of restorative justice. Yet, they pursue restorative justice’s
project of reparation through “historical inquiry, dialogue, and voice of those concerned or
affected, and inviting active engagement in the present with the past’ (Walker 2006:389).
Such practices could be located within the paradigm of reparations for historical wrongs
(Torpey 2003) and include efforts at truth finding, reconciliation, apologies and

commemorations. Some Basque illustrations of such work will be provided below.

‘Democratising the Past’

As has been mentioned earlier, the Nationalist Left has requested the establishment of a Truth
Commission which would analyse the causes and consequences of the conflict and violations
which took place as part of it (Izquierda Abertzale 2012). However, the Spanish government
has not satisfied such requests (as explained above, it fervently denies its part in the multi-
lateral violence, justifying the state repression of the Nationalist Left as legitimate in
defending the Spanish democracy against ETA terrorism). In this context, a wide range of
less formal projects aiming at truth-seeking have been launched in the Basque country (Aldaz
2012; Bengoetxea 2013; Etxeberria, Beristain, and Pego 2016; Gomez 2015; Sola 2012b;

Whitfield 2014, 280-2). Some of these initiatives concerned victims of abuses of the state
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power, such as foundations Euskal Memoria which dedicates its work to recuperation and
reconstruction of the *stolen” memory of the Nationalist Left, and Egiari Zor (‘a debt of
truth’) created by relatives of victims of repression by the Spanish and French states to
defend victims of the state violence (Aldaz 2012). In June 2012 the Basque Parliament
approved a decree addressing victims of torture and police violence committed between 1960

and 1978 which for the first time recognized such victims formally.

All these developments could be viewed within the framework of restorative justice.
They contribute to efforts of reparation of historical injustices by acknowledging suffering of
long-neglected victims of state violence and allowing ‘voices from below’ (Lundy and
McGovern 2008, 265) to be heard. These voices could form part of the process of
‘democratising the past’ (Cairns 2003, 83) which involves giving recognition to those who
had been previously silenced by the narrative promoted by the powerful actors. Such

recognition in itself provides a component of justice (Cairns 2003, 84).

Promoting Co-existence

Various initiatives aiming at promoting co-existence and social reconciliation fit well with
the restorative justice philosophy. Some of them were supported by the Basque government
(such as the Plan for Peace and Co-existence) and the previous central socialist government
of Zapatero (such as the victim-offender mediation in the Nanclares prison mentioned above).
Others were initiatives of civil society organizations. One notable example is the ‘Social
Forum’ created by Lokarri, Red ciudadana por la paz (Citizens’ Network for Peace), Bake
Bidea (a peace organisation of the French Basque Country) and other networks and groups
working on the peace process, with support of international NGOs and experts. The Social
Forum sought to promote the peace process by strengthening the role of Basque society in it

and urging state institutions and political parties to find solutions to issues of disarmament,
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reintegration of ETA prisoners, human rights, and dealing with the past, memory and
reconciliation (Rios 2014). Another remarkable example is the Glencree Initiative which
brought together victims from all sides of the conflict and engaged them in dialogue (Rivas
2012; Sola 2012a). Victims of various forms of violence (together with ex-ETA combatants
and peace activists) also took part in multiple conferences, seminars and roundtable

discussions promoting peace and co-existence.

In Errenteria and Azpeitia — Basque towns where many lives were lost on both sides
of the conflict — initiatives were created which united those subscribing to opposing political
views and generated discussions and debates (Aizpuru 2016; Burgueiio 2013; eitb.eus 2016;
Eizmendi 2012; Hedgecoe 2014; Sainz 2016; Sola 2015). The participants shared their
experiences of the conflict and explored possibilities of future co-existence. In accordance
with restorative justice principles, a mechanism has been provided that offered opportunities
for people in the midst of a conflict to ‘explain and humanize themselves to one another’
(Bush and Folger 1994, 20). Where divisions within social groups are deep, such initiatives
bridge ‘the gulf of historical hatred to resume a dialogue that will allow [the hitherto opposed
parties] to live under some overarching rules of comity and coexistence’ (Maier 2003, 298).
By inviting public dialogue, initiatives of this kind enable ‘untangling’ thoughts, emotions
and motivations and help the participants understand better the source of the conflict (Walker

2006, 391).

Apologies and Commemorations

Prior to its dissolution ETA apologised to all its victims. It acknowledged the harm it has
caused and expressed a commitment to overcome the consequences of the conflict, ‘so that
such events never happen again in the future’. In its apology ETA talked about

acknowledging and respecting suffering of political opponents; accepting responsibilities; the
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need for reconciliation in the Basque country; truth-finding, curing wounds, peace-building
and ‘finding a political solution to the conflict’. This apology is consistent with restorative
justice values, while maintaining the ‘conflict’ narrative™. Unlike the individual apologies
required from ETA prisoners by the Spanish legislation discussed above which defines
ETA’s violence as crimes of isolated individuals, ETA’s apology was collective,

underscoring that ETA acted as an organisation pursuing political goals.

The collective apology in some cases has been supplemented with individual
apologies. Some ex-ETA militants asked their victims for forgiveness (Carrasco
Asenguinolaza 2013; Pascual Rodrigues 2013). Some of them took part in commemoration
ceremonies dedicated to ETA victims (Gastaca 2013; Iglesias 2014; San Miguel 2016;
Segovia 2013; Terradillos 2016). The participation of ETA in such events and placing
bouquets of flowers at feet of monuments bearing names of ETA victims may be interpreted
as examples of non-verbal apologies (Lazare 2004, 37-8). They signify the
acknowledgement of an offence, expression of remorse, recognition of shared values and
assurances that the offence will not be repeated. The permission of families of ETA victims
to allow ETA ex-combatants to participate in commemoration ceremonies might signify that
apology is accepted. Thus the process of building trust between ex-combatants and their
victims begins. Practices of this nature do not demand that people who were willing to kill
and die for their cause say that their actions were wrong, reject their political ideals and
condemn half a century of sacrifice by thousands of Basque nationalists. At the same time,
they enable ex-militants to express regret to their victims for the pain they have caused and

reassure them that they will not do the same again.
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Conclusion

Today ETA violence belongs to the past. ETA has observed its ceasefire, disarmed,
apologised to all its victims and dissolved itself. Yet, the Basque society remains deeply
divided in its political views and goals, as well as interpretations of what happened in the last
half a century and why. Despite the efforts of successive Spanish governments to deny the
existence of a political conflict and enforce the narrative of ‘terrorism’, a sizable minority of
Basques refuses to accept what they see as a narrative of the oppressor and puts forward a
counter-narrative of Basque patriots fighting for their freedom. The war continues by other

means.

In the “battle’ of narratives which unfolded at ETA’s endgame, elements of
restorative justice have been employed to reinforce the narrative of ‘terrorism’ which defines
ETA violence within the framework of criminal law. While that narrative may have much
truth to it, it puts forward a particular moral perspective on the past in a scenario where there
is no moral consensus about the events and their meaning. Restorative justice techniques
have been invoked as a condition for the improvement of prisoners’ situation in an attempt to
de-radicalise ETA prisoners and bring them to ‘normality’ (Hogg 2012). However, the
requirements of repentance are viewed by most ETA prisoners as an affront to their dignity.
Far from producing remorse, they lead to resentment and defiance. Restorative justice has
been interpreted as an instrument designed to produce a split among ETA prisoners and

rejected by majority of prisoners and the Nationalist Left.

This paper has argued that this rejection may have led to missed opportunities. Ideas
of the scholars advancing a more radical model of restorative justice in the aftermath of
atrocities are consistent with the proposals of the Nationalist Left and could offer them a

theoretical basis. A model of restorative justice which recognises the existence of a political
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conflict and is placed within a broader project of repairing historical injustices, remembering
and political reconciliation could be developed. That model may have potential to become an
instrument of resistance to the dominant ‘terrorism’ narrative which, through imposing a
single version of history, hinders the project of political reconciliation. Some steps in this
direction have been already taken, for example, a peacemaking approach employing
restorative justice principles and techniques has helped to facilitate successfully ETA’s
permanent ceasefire and dissolution. Other examples include initiatives aiming at truth-
finding, efforts promoting co-existence, commemoration events, apologies and assurances of

non-repetition.

Although this paper focused on the Basque country, its conclusions may have wider
applications. The Basque case is a warning that in the aftermath of mass violence and
violations of human rights, techniques of restorative justice may be utilised by dominant
political actors in attempts to make individuals and groups internalise particular values (such
as repentance and reparation), so as to discourage discourses viewed as undesirable by those
in power (in particular, the discourses that question the existing political order). Restorative
justice, with its potential for consolidating and strengthening normative standards (Bottoms
2003, 87) and its dedication to restoration of pre-existing relationships, may be usefully
employed by the ruling elite with a view to neutralise political dissent and protect the existing

political system.

In the Basque case it is easy to see that whether one defines political violence as
‘terrorism’ or a legitimate act of war is a large part of the conflict. So, another lesson that
emerges concerns the search for a ‘restorative response’ to terrorism. That search promises
an approach that challenges current revengeful and punitive policies. Yet, simultaneously it
seems to replicate commonly held beliefs about terrorism, singling it out as a unique form of

violence and assuming that terrorism is an ontologically stable phenomenon. Definitions of
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‘terrorism’ are outcomes of political struggles, rather than an objective reality (Zulaika 20009,
18). Ignoring the politics involved in naming individuals and groups as ‘terrorist’ and
accepting such labels without questioning in itself involves political choices in support of the
existing political order. Such acceptance hardly advances the project of political
reconciliation, as it insists on a common narrative ‘in which the freedom fighter ought to
assume his proper description as terrorist’ (Christodoulidis 2000, 195) and express remorse.

Instead of contrition, it produces defiance.

At the same time, the Basque case offers some illustrations of how, when dealing with
historical controversies, restorative justice may contribute to the broad field of mending past
wrongs, remembering and political reconciliation (Todorov 2009; Torpey 2003; Maier 2003;
Walker 2006). New possibilities arise when in the aftermath of political violence, instead of
grounding restorative justice in concepts and assumptions of criminal justice, it is recognized
that the paradigm of criminal justice is ill-suited in the face of an unresolved political
conflict. Rather than assuming a moral consensus, a more fruitful approach could be to think
in terms of a process of contention which allows competing ‘truths’ to emerge and stories that
previously had been silenced by hegemonic narratives to be told, so that unredressed
injustices are acknowledged, suffering of living victims is recognised and the dead are
commemorated. Restorative justice, then, could provide a framework for incremental work
of reparation of historical injustices and seeking a common ground where one exists, and,
where it does not, enabling participants to gain a better understanding of the issues which

divide them, so that they could agree to live peacefully side by side with disagreements.
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Terrorism on the grounds that ETA used its apology to “dilute its real responsibility, justify its use of violence to

impose its totalitarian project and manipulate history’.
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