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Abstract: This article considers issues around the evidential value of final infringement decisions of national
regulators and review courts for the purposes of follow-on damages actions, particularly in the context of Article
9(1) of the EU’s Antitrust Damages Directive, which purports to address this issue. Some of the key questions
that potential follow-on claimants are faced with are considered and it is suggested that Article 9(1) does little to
address these issues. A brief analysis of the transposition of Article 9(1) into national law is then considered. It is
concluded that in the absence of the EU courts providing further elaboration on Article 9(1), it will largely be left
to national courts to decide how final infringement decisions should be treated in practice in follow-on actions
brought before them. This may well result in a wide variety of approaches being adopted. In this context, some
significant recent decisions in follow-on cases in both Italy and the UK are considered. There is also some brief
discussion of Article 9(2) of the Directive.

Introduction
The term “follow-on action” is widely used to describe a damages action under EU or national competition law
that uses as its evidential base an infringement decision of the European Commission (“Commission”) or a
national competition authority (“NCA”). But the question of what, in a technical sense, actually “follows-on”
from a regulatory infringement decision is far from a straightforward one. Article 9 of the EU’s Private Damages
Directive1 (“the Directive”) purports to address the important issue of the evidential value of NCA infringement
decisions for the purposes of private damages actions. But following the adoption of the Directive and its
subsequent transposition into national law, what can we actually assert about what a private party can ask a court
to “take as read” from a regulatory decision for the purposes of a subsequent damages action? This article will
look at the main issues facing potential claimants in terms of using regulatory decisions for follow-on damages
actions, before analysing how Article 9(1) purports, if at all, to address such questions. The transposition of
Article 9(1) into national law among some of the largest EU Member States will then be considered and it will
be noted that neither Article 9(1) itself nor these transpositions do much to answer these questions. This will
mean that national courts will have an important role to play in delineating the evidential limits of regulatory
decisions for the purposes of follow-on actions. In this context, recent decisions of the courts in two states where
issues related to this question have come up – namely Italy and the United Kingdom – will be considered, with it
being noted that the general approaches of the courts in each state make for an interesting contrast. It will be
concluded that at this stage, it is very difficult to predict how the application of Article 9(1) will evolve, but that
what is clear, is
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that the text of the Article itself leaves the possibility of a wide variety of approaches being taken to the treatment
of regulatory and final review court decisions for the purposes of follow-on actions.

The separation of domestic and “foreign” regulatory decisions in the EU Directive
In terms of binding effect, the Directive makes a crucial distinction between (final) NCA or review court decisions
made in the Member State where a damages action is brought and those made in another Member State. The
former situation is dealt with in Article 9(1) with the latter scenario being addressed in Article 9(2).
Under the draft directive published in June 20132 (“the Draft Directive”) it was envisaged that there would be no
distinction between these two situations, with NCA or review court infringement decisions having similar effect
to that currently prescribed under Article 9(1), no matter which Member State the damages action was brought in.
Specifically, Article 9 of the Draft Directive stated that:
“Member States shall ensure that, where national courts rule, in actions for damages under Articles 101
or 102 of the Treaty or under national competition law, on agreements, decisions or practices which are
already the subject of a final infringement decision by a national competition authority or by a review
court, those courts cannot take decisions running counter to such finding of an infringement”.3

It is likely that this version of Article 9 was modified primarily because it was deemed to represent too much of
an encroachment on national procedural autonomy. Only one Member State (Germany) had a rule assigning
binding effect to infringement decisions of foreign NCAs prior to the adoption of the Directive, 4 so
implementation of the measure in question would have represented a major departure from widespread practice.
It appears that in terms of the legislative process, the proposal to make the distinction between infringement
decisions of the domestic NCA or review courts and those of foreign NCAs or review courts for the purposes of
damages actions, first appeared in a proposal prepared by the General Secretariat of the Council for the Council,
ahead of the debate in Council on 3 December 2013.5 This explained that “in order to achieve the widest possible
agreement, the Presidency compromise removes the cross-border binding effect of national decisions and only
obliges Member States to accept them as means of evidence, in line with applicable national procedural rules”. 6
By contrast, the report of the Committee on Economic and Monetary Affairs, prepared for the European
Parliament ahead of the debate there on 16 April 2014, did not propose making such a distinction. 7 The Secretary
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General’s reference to a “compromise” would suggest that there was significant opposition to the Draft Directive
version. One example of firm opposition to the original version as well as the grounds of that opposition, is a
report of a subcommittee of the Standing Committee of the European Free Trade Area (EFTA) States.8 This stated
that Article 9, as included in the Draft Directive might raise “constitutional issues” for the European Economic
Area (EEA) EFTA States and that giving binding effect to foreign NCA decisions would “…diminish the
competence and independence of national courts and judges’ right and duty to a free evaluation of evidence”. 9
Rightly or wrongly, arguments such as this won the day, hence the key distinction being made between the two
situations.

Articles 9(1) and 9(2)
As it is then, Article 9(1) has – prima facie at least – a significantly stronger effect than Article 9(2), holding that:
“Member States shall ensure that an infringement of competition law found by a final decision of a
national competition authority or by a review court is deemed to be irrefutably established for the
purposes of an action for damages brought before their national courts under Article 101 or 102 TFEU
or under national competition law”. 10
By contrast, a final decision of a foreign Member State NCA or review court is afforded only the value of “prima
facie” evidence:
“Member States shall ensure that where a final decision referred to in paragraph 1 is taken in another
Member State, that final decision may, in accordance with national law, be presented before their national
courts as at least prima facie evidence that an infringement of competition law has occurred and, as
appropriate, may be assessed along with any other evidence adduced by the parties”. 11
While the practical differences between the probative effect of a regulatory decision under Article 9(1) and 9(2)
are open to interpretation, what is clear from the wording of the provisions themselves, is that in follow-on
proceedings there is considerably more scope for a defendant to call into question a final infringement decision
of a foreign NCA or review court than that of the domestic NCA or courts. One practical consequence of this is
that claimants are likely to have a strong incentive to bring follow-on actions in the courts of the same state as the
NCA (or review court) which handed down the infringement decision upon which they are basing their action.
The corollary of this is that defendants may, in certain cases, try to look for a jurisdictional basis to avoid an action
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being brought in the same state as the relevant issuing NCA. Equally, it is hard to envisage of many situations
arising where the courts of the state of the NCA that issued the decision would not, at the very least, be one of the
competent forums for a follow-on action to be brought. Nonetheless, given the attractiveness of Article 9(1) rather
than Article 9(2) to potential claimants due to the aforesaid distinction, most of the analysis that follows will focus
on Article 9(1) and damages actions brought in the same Member State as the issuing NCA or review court or
those based on a Commission infringement decision.

The effect of Article 9(1)
There are a number of questions that a potential claimant may have as to the probative effect of a final NCA or
review court decision in practice. These include: at what point does the decision in question become binding;
against which party or parties is the decision binding; and in evidential terms what precisely is “irrefutably
established” by an infringement decision in terms of the anticompetitive behaviour of the named parties? These
questions will now be enunciated in more detail, but it is submitted that Article 9(1) does little in itself to answer
them, with the only elaboration that the Directive really provides being the statement in the preamble that:
“The effect of the finding should, however, cover only the nature of the infringement and its material,
personal, temporal and territorial scope as determined by the competition authority or review court in the
exercise of its jurisdiction”.12

When does an NCA decision become final?
Whereas Article 9(1) gives binding effect to a “final” decision of an NCA or a review court, Article 2 (definitions)
of the Directive, defines a “final infringement decision” as “…an infringement decision that cannot be, or that can
no longer be, appealed by ordinary means”.13 Consequently, until such time as all ordinary avenues of appeal have
been exhausted, or the period for appealing the decision has expired, an NCA decision does not have binding
effect. On the face of it, this may seem quite straight-forward, however, it does leave some important questions
unanswered. One question which immediately arises is how an appeal by one addressee of an NCA decision
affects the status of other addressees of the same NCA decision. In terms of Commission infringement decisions,
the general principle espoused by the European Court of Justice (“CJEU”) in Commission v AssiDomän Kraft
Products,14 is that an appeal by one party against a Commission infringement decision only affects the aspects of
the decision which concern the appealing party. So, it is quite possible for the “same” Commission decision to
become final in respect of one or more addressees of the decision while still remaining open in respect of another
addressee or addressees.15 In terms of NCA decisions under Article 9(1), it would seem natural for national courts
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to apply the same principle, but it would have made sense for the Directive to provide clarification on this as this
is an issue that has come up in the courts in relation to when limitation periods begin to run.16
Another thing that the Directive might have done is to address what is the status of an NCA decision before it
becomes “final”. The second sentence of Article 16(1) of Regulation 1/2003,17 concerning Commission decisions,
states that national courts “…must also avoid giving decisions which would conflict with a decision contemplated
by the Commission in proceedings it has initiated”. 18 In some cases, this may require a staying of proceedings. 19
It is curious that Article 9(1) does not contain a similar provision with regard to NCA proceedings.
Another point worth noting on Article 9(1) in terms of when an NCA decision becomes “final” is that the pace at
which NCAs investigate infringements and both the structure of the appeals procedure against NCA decisions and
the speed at which such appeals are heard by the courts may vary greatly among Member States. Consequently,
there may be a wide variation among Member States in terms of the point at which NCA decisions become “final”
and therefore the point at which claimants feel it is prudent to raise an action for damages. Referring to the preDirective status quo, the preamble to the Directive refers to how “…the discrepancies between the national rules
lead to an uneven playing field as regards actions for damages…”. 20 This disparity as to when NCA decisions
become “final” is likely to be something which the Directive has little effect in addressing.21
So, while the ascertainment of when an NCA infringement decision becomes “final” is probably not the most
troublesome aspect of Article 9(1), there are still questions that arise in this regard to which the Directive fails to
provide clear answers.

Who is an NCA decision binding upon?
The issue of who an NCA decision is binding upon is a complex one, because it is affected by principles that are
specific to the interpretation of NCA decisions but also separate and wider principles of company law relating to
company group liability. In terms of the party or parties on whom a Commission decision is binding, it is a wellestablished principle that it is what is contained in the operative part of a Commission decision that matters, rather
than the statement of reasons and that the undertakings against which findings of infringement are made, are
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named within the operative part.22 But the considerable amount of case-law on this issue, including on the potential
liability of non-addressees of Commission decisions, reflects the complexity of this question23. Besides the
complex questions of company group liability, it is also important to bear in mind that NCA decisions do not
necessarily follow the same format as Commission decisions, so principles applying to Commission decisions
may not be easily transplanted on to NCA or national review court decisions. While it would have been
unreasonable to expect the Directive to exhaustively address these difficult questions it is notable that it does not
really make any attempt to address this issue.

What is “irrefutably established” by an NCA decision?

While the questions of when an infringement decision becomes binding and which party or parties an infringement
decision is binding against are rather specific ones about the ambit of regulatory infringement decisions, a more
general one that follow-on claimants are likely to be faced with is what does the infringement decision
conclusively establish as to the anti-competitive behaviour of the named party or parties? While this is clearly a
question that the Directive could not have conclusively answered given that courts will always need to interpret
infringement decisions on a case-by-case basis, it is nonetheless submitted that Article 9(1) could have provided
more guidance as to how NCA infringement decisions should be approached. As mentioned above, beyond Article
9(1) itself, the only further guidance provided by the Directive is the abovementioned statement in the preamble
that “[t]he effect of the finding should, however, cover only the nature of the infringement and its material,
personal, temporal and territorial scope as determined by the competition authority or review court in the exercise
of its jurisdiction”.24 It is worth noting that the 2013 Draft Directive stated that “….courts cannot take decisions
running counter to such finding of an infringement” 25, wording which echoed Article 16(1) of Regulation 1/2003,
which states that national courts “…cannot take decisions running counter to the decision adopted by the
Commission”.26 The change of wording was already included in the revised version of the Directive attached to
the document setting out the general approach of the General Secretariat of the Council, published on 2 December
2013,27 but it is unclear why the decision was taken not to proceed with the form of wording used in the Draft
Directive. The wording in the Directive as adopted, appears to focus more on the infringement aspect of the
decision rather than the decision as a whole, thus taking a narrower approach, but it is still unclear exactly what
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the intention is. As already mentioned, in terms of Commission decisions, the distinction between the operative
part of the decision and the statement of reasons is well known28 and it may well be that the wording included in
the final version of the Directive has this distinction in mind. But if that is the case, it is curious that the drafters
of the Directive chose not to make specific reference to the binding effect of an NCA decision being limited to
the operative part of the decision. This might well be because the drafters felt it more beneficial to go with wording
which focused on substance rather than form with regard to the ambit of infringement decisions. Either way, the
wording of Article 9(1) leaves considerable room for confusion as to exactly what is deemed to be “irrefutably
established” by an infringement decision.

Wider implications of NCA infringement decisions
Beyond the question of what exactly an infringement decision has “irrefutably established” with regard to the
anticompetitive behaviour of the named parties, a question also arises as to whether an NCA infringement decision
can be of wider probative value for competition law damages actions. Notwithstanding the clarification in the
Directive preamble that the binding effect of a decision is limited to (inter alia) its “personal” scope, under more
general principles of law, a final decision may have wider implications. For example, under the doctrine of res
judicata, an infringement decision may have effects in rem in addition to in personam. One question that arises
in this regard is what is the status of a declaration in a regulatory decision that a certain type of conduct by a party
in a particular market infringes EU competition law? One such example came up during the protracted Courage
v Crehan29 line of litigation in the UK, albeit with regard to Commission infringement decisions rather than a
decision of the national regulator.30 In that case the issue was whether the UK courts were, in a private enforcement
case, bound to find that a beer tie infringed EU competition law on the basis that in a Commission decision
involving separate parties – namely that of Whitbread31 – the Commission had made a clear finding that the tying
arrangements used by brewers in the UK in 1990 and beyond, had the effect of foreclosing the market. After the
Court of Appeal32 had overturned the High Court’s decision33 that the national court was not obliged to follow the
Commission’s decision in Whitbread, the House of Lords34 upheld the original decision of the High Court.
Again, this is another issue which the Directive 9(1) is basically silent on. Yet in practice, national courts are
likely to have to interpret Article 9(1) in conjunction with other legal principles such as that of res judicata. A
recent case from the English Court of Appeal concerned with this question will be discussed below.
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Article 9(1) short on answers
From the foregoing analysis, it can be seen that the Directive does not provide much in the way of answers to
many of the key questions faced by follow-on claimants in terms of the evidential effect of final decisions of the
domestic NCA or review courts. Of course, one might make the point that the whole point of using a Directive
rather than a Regulation is to afford Member States a significant degree of discretion as to how exactly they choose
to implement specific provisions and that using rather general forms of words is therefore necessary. But it is
submitted that there is a fundamental difference between using a form of words that affords legislative discretion
to Member States and using a form of words that is general to the point of being vague. The consequent problem
is that if national courts have reason to look at the wording of Article 9(1) in attempted “follow-on” actions
brought in those courts, they are unlikely to find many answers. The vagueness also risks resulting in a wide
variety of approaches being taken amongst Member States to the effect of NCA infringement decisions, which
may well increase rather than decrease legal certainty.
But having considered that Article 9(1) in itself does little to answer the main questions confronting potential
follow-on claimants with regard to the probative value of NCA decisions, has transposition of Article 9(1)
provided any further answers?

Transposition of Article 9(1) into national law
The previous section has identified some of the key questions that “follow-on” litigants are likely to be confronted
with and concluded that the Directive does not, in its terms, do much to provide answers to these questions. Indeed,
the final wording of Article 9(1) in the Directive as adopted is rather vague, meaning that Member States are likely
to retain a large degree of discretion as to the way they treat infringement decisions of the domestic NCA. That
being the case, can much be read into the transposition of Article 9(1) into national law? A look at transposition
of Article 9(1) amongst some of the largest EU Member States would suggest not, as on the whole, the
transpositions are fairly close to the wording of Article 9(1) itself.
The relevant French statute essentially echoes the terminology of “irrefutably established” (“établie de manière
irréfragable”) with the added clarification that the binding effect applies only with regard to the physical person
or corporate body designated in the relevant decision.35 The Spanish transposition also contains a very close
translation, declaring that a “…finding of infringement of competition law in a final decision of a Spanish
competition authority or of a Spanish court shall be deemed irrefutable for the purposes of a damages action
brought in a Spanish court”.36 The Italian transposition, by contrast, goes a bit further than the terms of Article
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9(1). Beyond stating that a decision of the national regulator or appeal court is deemed to be irrefutably established
(“definitivamente accertata”) as against the infringer, the Italian provision goes on to state that the scrutiny of an
appeal court judge “…is deemed to constitute a confirmation of the facts upon which the impugned decision is
founded as well as the technical aspects of the decision that do not constitute matters of opinion, the examination
of which may be necessary to decide upon the legitimacy of the decision in question”.37 The Italian provision –
echoing the caveat in the Directive Preamble – also clarifies that the binding effect of decisions of the regulator
and the appeal courts applies to “…the nature of the violation and its material, personal, temporal and territorial
scope, but not the causal link or the existence of damages”. 38 So in general the Italian transposition definitely
appears to go further than the wording of Article 9(1) and seems to give litigants a fair degree of scope in terms
of the extent that they can rely on decisions of the national regulator or the appeal courts. That the Italian
transposition goes further than a minimum transposition of 9(1) should probably not come as a surprise, because
under a significant line of case-law – discussed in the next section – the Italian Court of Cassation has seen fit to
give quite a strong probative effect to infringement decisions of the national regulator.
The German transposition is expressed in fairly similar terms to Article 9(1) itself, referring to a court hearing a
damages action being bound by an infringement decision (“so ist das Gericht an die Feststellung des Verstoβes
gebunden”).39 But the key difference is that the German provision makes no division between Article 9(1) and
9(2) of the Directive, assigning decisions of foreign NCAs the same force as those of the national regulator. This
was to be expected given that this was already the case prior to the adoption of the Directive. 40 But it could
consequently make Germany an attractive forum for claimants to bring damages actions.
The UK transposing legislation41 only concerns those elements of the Directive that are not already deemed to be
met by the existing UK law. Consequently, Article 9(1) of the Directive is not specifically addressed in the
implementing legislation as it was already the case prior to the adoption of the Directive that decisions of the
Competition and Markets Authority (CMA) had binding effect for the purposes of competition damages actions.
Specifically, section 58A of the Competition Act dictates that in claims brought in respect of an infringement
decision (i.e. follow-on actions) in either the CAT or the High Court,42 “[t]he court or the Tribunal is bound by
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the infringement decision once it has become final”. 43 This refers to infringement decisions of the CMA, finding
an infringement of either UK or EU competition law, decisions of the CAT on appeal from such decisions of the
CMA and EU Commission infringement decisions. 44 In this sense, section 58A is framed in broadly equivalent
terms to Article 9(1) of the Directive, except for the fact that it applies to infringement decisions of both the NCA
and the Commission and it refers to an “infringement decision” rather than just the “finding of infringement”.
With regard to proceedings brought under Part I of the Competition Act, however, including follow-on damages
actions brought in the CAT under Section 47A and follow-on or stand-alone actions brought in the courts or the
CAT, section 58 of the Competition Act appears to go further than section 58A. Specifically, it makes “a CMA’s
finding which is relevant to an issue arising in Part 1 proceedings” 45 which has become final (meaning broadly
that the period for appealing the finding has expired or the appeals process has been exhausted), 46 binding upon
the parties to the proceedings “[u]nless the court or Tribunal directs otherwise”. A “CMA’s finding” is defined
only as “a finding of fact made by the CMA in the course of conducting an investigation”. 47 In this sense, Article
58 appears to go further than the requirements of Article 9(1) of the Directive, although it should be commented
that the way in which the aforementioned provisions are drafted is not itself without interpretation issues. For
example, Section 58 provides no indication as to the grounds upon which a court or the CAT may direct that a
CMA finding should not be binding on the parties.

Looking to the national courts for answers
While the previous section has highlighted some variation among transpositions of Article 9(1) into national law
among the largest EU states, with the possible exception of the Italian transposition, these transpositions in
themselves do little in terms of answering the questions that were posed earlier. This means that in the absence of
guidance from the EU courts, the consequences to flow from the phrase “irrefutably established” in relation to the
binding effect of decisions of the domestic NCA in any given Member State is likely to be largely left to the
national courts to decide. Naturally this is something that will require detailed research in the coming years as
private enforcement continues to develop. For present purposes consideration will be given to two states in which
these issues have arisen to some extent in recent case law, namely Italy and the UK.

The Italian Court of Cassation: Assigning a strong probative value to regulatory decisions
The Italian Court of Cassation (the Corte di Cassazione) has for some time now been consistent in assigning quite
a strong evidential value to decisions of the national regulator, the Autorità Garante della Concorrenza e del
Mercato, for the purposes of follow-on actions. The infringement decision that led to the ECJ’s celebrated
judgment in the CJEU case of Manfredi v Lloyd Adriatico Assicurazioni SpA,48 which concerned the existence of
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a cartel in the provision of car insurance in Italy,49 led to the Court of Cassation declaring50 that where an insured
party brought a follow-on action against a member of the cartel in respect of an illegal overcharge, a judge was
“…entitled to assume the existence of a causal link between the anticompetitive agreement and the alleged
damage, using assumptions based on logic and probability”. 51 This was in the absence of evidence presented by
the insurer disproving such assumptions or showing that the alleged price rise was down to other intervening
factors which in themselves caused the damages complained of or at least contributed to the damage incurred. 52
Two fairly recent decisions of the Court of Cassation in follow-on cases relating back to a decision of the Bank
of Italy (acting in a regulatory role) in 2005,53 have very much continued this trend of assigning a powerful effect
to infringement decisions. The decision of the Bank of Italy related to a set of standard terms being prepared by
the Italian Banking Association (“ABI”) – a non-profit making association of which almost all Italian banks are
members – for circulation amongst the members. Specifically, the Bank of Italy found that three conditions within
the standard terms, relating to contracts of surety and guarantee, when applied collectively, inter alia infringed
the Italian Competition Statute54 and ordered the ABI to modify the conditions in question prior to circulation
amongst the members.
In 2017 the Court of Cassation considered an appeal55 against a decision of the Court of Appeal of Venice in a
follow-on action, which related back to the Bank of Italy’s 2005 decision. The action was brought by two
individuals who had provided guarantees to a bank (Unicredit Corporate Banking) in respect of a company current
account opened on 18 February 2005. After the bank had terminated the banking facility in October 2008 and
sought a decree against both the account holder and the two guarantors, one of the guarantors had sought the
rescission of the contract of guarantee as well as damages of 500,000 Euros.56 This was on the basis that the
contract of guarantee used the same standard terms that had been declared contrary to national competition law in
terms of the Bank of Italy’s aforementioned decision. The claim had been rejected by the Court of Appeal of
Venice, however, on the basis that the contract of guarantee had been entered into prior to the Bank of Italy issuing
its regulatory decision and that furthermore, the decision of the Bank of Italy did not affect the legitimacy of the
clauses per se. Rather it was the widespread use of the clauses that represented a concerted practice and therefore
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a violation of the relevant national competition law (being the equivalent of Article 101 TFEU).57 Consequently,
in the view of the Venice court, only for contracts entered into after the decision of the Bank of Italy that contained
the offending clauses, could the regulator’s decision be used as a basis for rescinding the contract with the
consumer.58
This reasoning was rejected by the Court of Cassation, which held that contracts or deals concluded
“downstream”, which represent the application of anticompetitive agreements or concerted practices concluded
upstream, also include those contracts concluded prior to the agreement or concerted practice in question being
declared unlawful by the relevant regulatory authority. 59 This, in itself, may not seem that surprising, but what
makes the decision quite significant is that the Bank of Italy in its original decision had essentially not gone further
than to declare that the 3 particular clauses, when applied on a widespread basis, constituted a breach of
competition law. The decision did not make any findings as to the existence of a cartel as such – let alone its
duration – as the decision was ordering the ABI to rectify the offending terms before the standard terms were
formally circulated. Therefore, the court was effectively holding that the de facto widespread existing use of the
three offending terms constituted evidence of an anticompetitive agreement or concerted practice.
A subsequent decision of the Court of Cassation60 in another action relating to the same regulatory decision of the
Bank of Italy takes a similar line. In this case, a party who had acted as a guarantor for a company with a different
bank (Banca Popolare di Bergamo) – having signed a pro-forma contract containing the offending conditions a
few months after the Bank of Italy’s aforementioned decision – appealed against a decision of the Court of Appeal
of Brescia, which had refused his application to have the contract rescinded and his claim for damages.61 The
decision of the Brescia court was made inter alia on the basis that the Bank of Italy’s investigation had not actually
resulted in any censure or sanction for the ABI or its members and that the decision had not established the
existence of a cartel or concerted infringement per se.62 But again, the Court of Cassation took the view that the
regional court had erred in its treatment of the decision of the Bank of Italy suggesting that it had read specific
parts of the Bank of Italy’s decision in isolation and therefore out of context. The key point about the Bank of
Italy’s decision did not relate to whether the ABI had circulated the pro-forma agreement containing the offending
conditions, but rather that the troublesome conditions when used across the board, would constitute an
anticompetitive agreement or concerted practice.63 Consequently, the court of Cassation seems to suggest that the
decision of the Bank of Italy, when read as a whole, could be taken as the basis for inferring that when a bank –
such as in the present case – had presented a guarantor with a pro-forma contract that contained the three offending
clauses, it was putting into effect an anticompetitive agreement (or concerted practice). 64 This was the case
regardless of the ABI circulating standard terms that contained the three offending conditions. The administrative
measures of the Bank of Italy carried “…a high level of proof of anticompetitive conduct, independently of any
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sanctions handed down”65 and the trial judge was bound “…to evaluate if the contractual provisions coincide with
the conditions which are the object of the anticompetitive agreement” without attaching decisive significance to
the implementation or otherwise of the measures imposed on the ABI.66
What is particularly noteworthy, is that despite the 2005 decision of the Bank of Italy being rather non-specific
about the constitution, length or precise nature of any anticompetitive agreement or concerted practice, the court
effectively held that parties could rely on the administrative decision in quite a general and one might even suggest
implicit way. In this sense, the court seems to apply a form of analysis that goes significantly beyond the narrower
approach that Article 9(1) of the Directive (as qualified by the preamble) might suggest. Indeed, the court made
specific reference to a previous decision of the Court of Cassation,67 in which it had been held that the principle
of the acts of public authorities being assigned a strong probative value “dictates that one cannot question, the
facts constituting the affirmation of the existence of an infringement of the competition statute, at least insofar as
using the same evidence or the same arguments already rejected in that forum”. 68
The court gave some insight into its general position on the issue when commenting that “…the principle of
effectiveness and unity of the legal order prevents an administrative decision from being considered irrelevant in
the civil courts, considering that the two forms of enforcement relate to the same legal text and form part of a
unitary sphere”.69 Furthermore, the court referred to the information asymmetry between cartelists and claimants
as being an important point to bear in mind.70 What is clear is that the decision continues an apparent trend of the
Italian Court of Cassation to give a strong probative value to findings of the national regulators for the purposes
of follow-on actions and crucially an interpretation of administrative findings that is favourable to consumer
claimants.

The English Courts: keeping a tight handle on the use of “findings of fact”
Given the increasing prevalence of private competition law enforcement in the English courts in recent years, it
is surprising how seldom the issue of the practical implications of the binding effect of a regulatory decision has
been confronted by the courts. Where the issue has come up, however, it is possible to detect a more guarded
approach by the English courts than the sort of approach just noted by the Italian Court of Cassation. For example,
in Enron Coal Services Ltd (in Liquidation) v English Welsh & Scottish Railway Ltd,71 in rejecting an appeal
against an earlier decision of the High Court,72 referring to the extent to which findings of fact are binding on the
court, Lord Justice Lloyd commented that:
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“…the party seeking to rely on a finding must be able to demonstrate that the regulator has made a clearly
identifiable finding of fact to a given effect, and it is not enough to be able to point to passages in the
decision from which a finding of fact might arguably be inferred”. 73
A recent Appeal Court case relating to a damages action has addressed another aspect of this question, namely the
extent to which parties are bound by a regulatory finding in terms of the principle of res judicata. In Secretary of
State for Health v Servier Laboratories Ltd,74 the Court of Appeal was asked to consider in which respects a
decision of the General Court75 partially annulling a Commission infringement decision76 was binding upon the
parties in a private damages action from the perspective of res judicata.
The defendants (Servier) had been found to have infringed both Article 101 and 102 TFEU in terms of a
Commission decision adopted in 201477 for having entered into agreements with six pharmaceutical companies,
which constituted both anticompetitive agreements and an abuse of a dominant position on the part of the
appellants. The damages action was actually commenced by the Secretary of State for Health in May 2011 –
before the Commission’s infringement decision was issued78 – with the Scottish, Welsh and Northern Irish
ministers joining the claim in 2012. But the claims were amended significantly upon publication of the
Commission’s decision in 2014.79
The General Court upheld most of the findings in the Commission decision on Article 101,80 but annulled the
finding that Servier committed an abuse of a dominant position on the basis that the Commission had erred in its
definition of the relevant market, reducing the fine imposed to £230 million. 81
In the light of the General Court’s decision, the defendants in the damages action sought to amend their defences
to that action, citing aspects of the General Court’s decision. But significantly the defendants tried to use the
Court’s findings not only as a defence to the parts of the damages action brought under Article 102 TFEU, but
also those brought in relation to the infringements of Article 101 TFEU. Consequently, the High Court in Secretary
of State for the Home Department v Servier Laboratories Ltd82 had been called upon to decide upon which aspects
of the General Court’s judgment were binding on the court hearing the damages action. The defendants had
claimed that eight propositions represented findings of the General Court which were binding on the national
court under the principle of res judicata.83 Two of these were accepted by the claimants, which left the court to
decide upon the remaining six propositions.84 Of these, Roth J held that two did not represent findings of fact
made in the General Court’s decision85 and that while the remaining four did represent findings, they were not res

73

[2011] EWCA Civ 2, paragraph 56.
[2019] EWCA Civ 1096.
75
Case T-691/14 Servier SAS v EU Commission ECLI:EU:T:2018:922.
76
Commission Decision of 9 July 2014 – AT.39612 – Perindopril (Servier).
77
Ibid.
78
[2019] EWCA Civ 1096 at [4].
79
Ibid., [4].
80
Ibid., [7].
81
Ibid., [16].
82
[2019] EWHC 1004 (Ch).
83
Ibid., [48].
84
Ibid., [49].
85
Ibid., [52].
74

14

judicata for the purposes of the damages action.86 In his opinion, the only finding of the General Court’s judgment
that was binding on the English courts in terms of res judicata was the finding that the Commission had wrongly
identified the relevant market. It is this finding “…which is inseparable from, and necessary to explain, the
operative part of the judgment annulling article 6 of the Decision which found that Servier had abused its dominant
position”.87
The Court of Appeal largely agreed with the analysis of Lord Justice Roth. The result was that under the principle
of res judicata, the decision of the General Court to annul the Commission’s decision on Article 102 TFEU
precluded the claimants in the present damages case from bringing a stand-alone damages claim (let alone a
follow-on claim) under Article 102.88 But what the decision of the Court of Appeal did not allow the appellants
to do was to rely on individual facts from the General Court’s judgment on the Article 102 question, as part of its
defence to the aspects of the claimants’ damages claim based on Article 101 TFEU:
“Servier is trying to borrow four “facts” from the Servier Judgment and deploy them in a context which
has nothing to do with the assessment of Servier’s conduct under Article 102 or with the consequences
of the annulling judgment. The context is the Claimants’ alleged failure to mitigate the losses suffered as
a result of an agreement which infringes Article 101”.89
In particular, in support of this position the court cited the judgment of the CJEU in Commission v AssiDomän
Kraft Products.90 So in the context of the principle of res judicata at least, in the view of the Court of Appeal,
facts are only binding on a court when applied in conjunction within the context of the overall finding of which
they form a part – not in relation to any other matter:
“The different factors in the multi-factorial assessment, some of which are relied on as the four
propositions in dispute, are not in themselves the specific reasons for the decision to annul the Article
102 infringement finding and they are not res judicata in themselves in a different context”. 91
Again, it should be emphasised that the legal argument in this case was about the use of facts from a regulatory
decision in terms of the principle of res judicata. But there is little reason to believe that courts would not apply
similar logic in relation to Regulation 1/2003 vis-à-vis a Commission decision or the above-mentioned UK
legislation in relation to a decision of one of the UK regulators. What can be seen in both this decision and the
aforementioned decision of Enron Coal Services, is a reluctance by the English courts to allow either claimants
or defendants to argue that facts from regulatory or review court decisions are binding on a court when taken
outside the strict context in which such facts were cited in the relevant decision.
While there have not been enough examples to date to allow firm conclusions to be drawn on the attitude of the
English courts to this general issue of the probative value of regulatory decisions, one suspects that in the months
ahead and indeed the next few years, this is an issue that will come up more and more, given the stream of follow-
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on actions in the offing, albeit largely based on Commission infringement decisions rather than decisions of the
UK regulators.92 Equally there will be cases where this does not present a significant issue. Indeed one notable
aspect of the recent decision of the High Court in Britned Development Ltd v ABB AB,93 a follow-on damages
action based on a Commission infringement decision, 94 which resulted in an award of damages for the claimant,
is that there was relatively little discussion of the implications of the Commission decision itself. Instead the focus
was largely on the nature of the losses suffered and quantum. 95

Article 9(2) of the Directive
While the primary focus of this article is Article 9(1) of the Directive, some brief comments should be added on
Article 9(2). As described above, this concerns the evidential value of the final decision of a national competition
authority or a review court on an infringement of competition law in the national courts of other Member States
and states that:
“Member States shall ensure that where a final decision referred to in paragraph 1 is taken in another
Member State, that final decision may, in accordance with national law, be presented before their national
courts as at least prima facie evidence that an infringement of competition law has occurred and, as
appropriate, may be assessed along with any other evidence adduced by the parties”.96
If Article 9(1) is open to interpretation on its precise meaning, this is even more so with Article 9(2), as the
question of what “…at least prima facie evidence that an infringement of competition law has occurred” means
in practice, is rather open to debate. Perhaps the most obvious interpretation of “…at least prima facie evidence”
would be that an NCA infringement decision, when presented as evidence in a damages action under Articles 101
and/or 102 TFEU in a different Member State from that of the NCA in question, creates a rebuttable presumption
that the infringement did take place. But equally, one might then ask, if this is the case, why did the legislators
not actually refer to a rebuttable presumption? Is it the case that Article 9(2) is not even intended to go as far as
creating a rebuttable presumption? Perhaps the most curious aspect of Article 9(2) is the final part of the article
which states that such an infringement decision when presented in evidence, “…as appropriate, may be assessed
along with any other evidence adduced by the parties”. 97 This appears to be designed to emphasise that although
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a final infringement decision of a foreign Member State NCA or court represents prima facie evidence – it does
no more than that – and should be treated no differently from any other piece of evidence presented to the Court.
Essentially, it is submitted that Article 9(2) – whether by accident or design – will afford a lot of discretion to
national courts in terms of how they treat final decisions of foreign NCAs or review courts when presented as
evidence in follow-on damages actions. What is evident, is that the distinction between final decisions of the
domestic NCA or courts under Article 9(1) and those of foreign NCAs or review courts under Article 9(2) is a
significant one, a likely effect of which will be to encourage claimants to raise follow-on damages actions in the
same state as the issuing authority on whose decision their action relies.

Conclusion
This article has looked at the the issue of the evidential value of final decisions of NCAs and review courts
following the adoption of the EU’s Antitrust Damages Directive and specifically Article 9 of the Directive. It has
been suggested that the terms of Article 9(1) itself are rather vague, leaving it open to various possible
interpretations. Some of the main questions that follow-on claimants are likely to be confronted with were
considered and it was concluded that Article 9(1) itself does very little to answer these queries. A brief survey of
the transposition of Article 9(1) into the national law of some of the largest EU states would suggest that in the
cases of these states at least, Article 9(1) has generally been incorporated into national law in a way that sticks
quite closely to the wording of the provision itself. This means that – in the absence of further interpretation from
the EU courts – in practice it is largely going to fall to national courts to decide what they consider can be “taken
as read” from final decisions of domestic regulators and courts in follow-on damages actions. This article has
highlighted some recent cases from the Italian and English courts in which issues of this type have arisen. Whilst
the precise points at issue in those cases are not directly comparable, the cases do serve to demonstrate the very
differing approaches that courts may take to this general area – even if the UK may soon no longer be a member
of the EU – and that if the EU legislative insitutions or courts do not provide further elaboration on the question,
one risks being left with wildly different practical applications of the principle enshirned in Article 9(1).98 Finally,
it was submitted that Article 9(2) is even more open to interpretation than Article 9(1), but that the distinction in
evidential value between domestic and foreign regulatory decisions may ultimately mean that Article 9(2) takes
on less significance by discouraging potential claimants to raise actions in the courts of states other than that of
the issuing NCA or court.
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