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ABSTRACT

I argue that Islamic law treats ratified human rights treaties as part of the law of the land and as
directly applicable in courts in Muslim states such as Pakistan where Sharia is the main source of
law. The Islamic approach is the better and more effective approach for the enjoyment of human
rights. Article 227(1) of the 1973 constitution of Pakistan demands Islamization of all existing
laws and prohibits the enactment of laws incompatible with Islamic law. Pakistan has failed to
Islamize its constitutional provisions on the ratification and status of ratified treaties and
continues to practice the dualist doctrine inherited from the British colonial era. Pakistan has
acceded to seven core human rights treaties, but they are not incorporated in the legal system of
Pakistan. This has led to a legal culture where human rights treaties are seen as applicable on the
international plane only. I make a case for the Islamization of the constitutional provisions in
relation to human rights and other treaties and until the constitution is amended under Article
227(1), I propose an ad hoc framework for relying on unincorporated human rights treaties and
customary international law based on the developed British dualist doctrine which will contribute
to the enjoyment of human rights in Pakistan.

L INTRODUCTION

Pakistan has acceded to a number of human rights treaties, but the state of human rights is
alarming. Human rights violations of children, women, freedom of expression, and ethnic
minorities are soaring. In January 2018, the rape and murder of a six-year-old girl by her
neighbor shocked the nation.! In a similar case in January 2018, another young girl was raped
and murdered.? In Balochistan, an eight-year-old boy was found hanging from a tree; a medical
examination found that he was sexually abused before his murder.? Sahil, an NGO focusing on
child sexual abuse, in its “Cruel Numbers 2020,” said that 2,960 cases of child abuse were
reported in the national media, 51 percent of which were girls.* At least ten journalists were
killed, and a large number were threatened, kidnapped, tortured and arrested.’ Curbs on the

media continue and journalists are complaining that they are “compelled to self-censor for fear of



being persecuted by state and non-state actors.”® The Human Rights Commission of Pakistan
(HRCP) “recorded 430 cases of honor killing in 2020, involving 148 male and 363 female
victims.”” There was also a sharp rise in the cases of domestic violence in 2020.3 “Accusations of
blasphemy, forced conversions and marginalization of religious minorities and sects” are
common.’ In 2020, 586 persons were charged under the blasphemy law and thirty-one alleged
that they were forcefully converted to Islam.!? According to HRCP, the “Justice Project Pakistan
[JPP] has recorded 17 cases of custodial deaths” since 26 June 2020.!! Many cases go
unreported.!'?

The state of human rights is deteriorating despite the fact that Pakistan has acceded to
seven core human rights treaties.! In 1948, Pakistani also voted in favor of the Universal
Declaration of Human Rights 1948.1% Pakistan as a state party has acquired human obligations
and is required to comply with them in good faith. There are, however, two main reasons for the
lack of effective judicial application of human rights law in Pakistan: Pakistan’s complacency in
following the dualist doctrine (the British doctrine has developed greatly in light of human rights
treaties obligations) it has inherited from the British colonial era and not Islamizing the
constitutional provisions on the ratification and status of human rights treaties as is mandated by
Article 227(1) of the 1973 constitution. Dualism has given birth to a legal culture wherein it is
possible to become a practicing lawyer and a judge without studying international law.!> Such a
legal culture psychologically “disposes both counsel and judge to treat international law as some
exotic branch of the law, to be avoided if at all possible.”!®

The UN Charter guarantees the principle of “sovereign equality” of all member states.!”
Sovereign states voluntarily take part in the formation and subsequent ratification and accession

of treaties. The implementation and application of human rights treaties is based on the consent



of state parties.!® The core human rights treaties do not specify a method for how states parties
may implement and apply human rights law within their jurisdictions.!” The International
Covenant on Civil and Political Rights (ICCPR) confirms this flexibility stating that each state
party “undertakes to take the necessary steps, in accordance with its constitutional processes and
with the provisions of the present Covenant, to adopt such laws or other measures as may be
necessary fo give effect to the rights recognized.”?°

This article seeks to answer the question of whether and how the Pakistani judiciary may
rely on unincorporated human rights treaties and customary international law. Drawing on the
analysis of Islamic law, the 1973 constitution, and Pakistani and English jurisprudence, I argue
that under Islamic law, human rights treaties are directly applicable in the domestic system and
an Islamic law approach to the ratification and enforcement of human rights treaties is a better
approach. Pakistan, acting under Article 227(2) of the 1973 constitution, should Islamize the
procedure on the ratification of treaties, and determine the status of ratified treaties and
customary international law in line with Islamic law. Adopting an Islamic law approach will
maximize the judicial application of human rights law leading to enhanced enjoyment of human
rights in Pakistan. The district judiciary is a gateway to public litigation and litigants at district
judiciary would benefit the most from the direct application of human rights law. This is because
currently a misperception is prevalent in the district judiciary that it does not have jurisdiction to
enforce human rights law and fundamental rights.?! Until the Islamic approach is introduced, I
propose an ad hoc framework as to how Pakistani courts may rely on unincorporated human
treaties and customary international law for the protection of human rights. The ad hoc
framework is derived from the analysis of the developed English and inchoate Pakistani

jurisprudence on human rights law.



II. THE 1973 CONSTITUTION AND ISLAMIZATION OF LAW

The 1973 constitution declares Islam as a state religion.?? Article 227(1) requires that all existing
laws must be brought in conformity with the Quran and Sunnah, and no law shall be made which
is incompatible with the Quran and Sunnah.?® In essence, all laws must meet the Islamic legal
compatibility test.?* The spirit of Article 227(1) also means that all laws must be interpreted
compatibly with Islamic injunctions.?> The Islamization of laws must take place through and on
the recommendation of the constitutional body called the Council of Islamic Ideology (CII). One
of the main functions of the CII is “to make recommendations as to the measures for bringing
existing laws into conformity with the Injunctions of Islam.”*® A number of governments have
made efforts to Islamize laws but these efforts have been piecemeal and the law on ratification

and enforcement of international treaties is not Islamized.?’

A. The Islamic law and Treaties

Islamic law puts great emphasis on fulfilling obligations and uses words such as Aqd, Ahd and
Mithaq for agreements and treaties. The primary source of Islamic law—the Quran (5:1)—states:
“Fulfil all obligations [ugqud].” Uqud is a plural of Aqd, which means “a contract or legal
transactions.”?® The term is used to refer to the conclusion of contracts of sale, loan, and
marriage, and it denotes legal action that becomes effective upon the acceptance of an offer.”
Ahd refers to a “covenant or compact, as in agreement or swearing of allegiance. [This]
[d]escribes various relationships between early Muslims and other groups with whom they were

allied.”® Ahd is mentioned at least forty-six times in the Quran for various forms of agreement,

such as making a promise (2:124, 177; 9:75, 111; 23:8; 70:32); an agreement (19:78, 87); a
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covenant (2:177); and swearing (16:91, 17:34).3! It has been used for Ahd made among Muslims
or between Muslims and non-Muslims.*? Mithaq has been used about twenty-three times in the
Quran together with Ahd (2:27, 13:20) having the same meaning as Ahd.*? “Mithaq is a noun that
signifies covenant, agreement, treaty or alliance.”*

The Quran and practice of Prophet Muhammad (peace be upon him) is replete with
examples of making treaties with other tribes and rulers. The Quran emphasizes fulfilling
obligations without making any distinction with whom the 4hd/Mithaq has been entered into.*
In discussing law making in Islam, Hamidullah argues that there were other sources of law
making during the period of Prophet Muhammad (peace be upon him). One of them is treaties.>
“If Muslims enter into an agreement with a party and accept certain conditions, these become
binding on the entire community until such time as the agreement expires.”” “Compliance with
them is as obligatory as obedience to permanent laws derived from the Quran and Sunnah.”3®
The Treaty of Hudaybiyah (AD 628 / AH 6) sheds light on the process of treaty making, writing
it down, witnesses, signature, and immediate enforcement.?® The Hudaybiyah treaty was agreed
after discussion between the parties and among Muslims themselves.*’ There were strong views
among Muslims on some of the terms of the treaty. For instance, Muslims were very unhappy
with one of the terms asking Muslims to give up pilgrimage that year.*! Another condition was
that those from the tribe of Quraysh joining Muslims should be returned to Quraysh whereas
those from Muslims joining Quraysh shall not be returned.*> However, through consultation
among Muslims under the leadership of Prophet Muhammad (peace be upon him), the treaty was
finalized.*?

Once the terms were agreed upon, they became binding on Muslims. The Prophet

Muhammad (peace be upon him) and the signatory and emissary of Quraysh tribe, Suhayl Bin



Amr, were busy writing the treaty when Abu Jandal (son of Sohail from Quraysh tribe who had
converted to Islam), showed up to join the Muslims.** Suhayl stood up, slapped Jandal, grabbed
him by the neck, and dragged him to the Quraysh side.*> Muslims were perturbed when Jandal

was calling Muslims for help, saying that Quraysh would persecute him for his new faith.*® The

Prophet Muhammad (peace be upon him) said:

Abu Jandal, count on a reward, for God will give you and those who are
oppressed with you relief and a way out. We have made a treaty and peace
between ourselves and these people; we have given them and they have given us a
promise, and we will not act treacherously toward them.*’

The Prophet Muhammad (peace be upon him) had also concluded a treaty with various
tribes in Madina in the first year of Hijra (migration) (AD 622/ AH 1) such as Mithag-e-Madina
(AD 622/ AH 1). Mithag-e-Madina*® and Hudaybiyah demonstrate the process for the formation
of treaties under Islamic law. Treaty terms were debated among Muslims and with the other
parties, were written,*’ signed, witnessed and enforced at once. The Quran, however, states that
treaties shall be respected as long as the other party abides by the treaty terms: “And if you
apprehend a breach from a people, then, throw (the treaty) towards them in straight-forward
terms. Surely, Allah does not like those who breach the trust.”*® This principle is reflected in
Section 47 of Mithag-e- Madina,’! which also means that the termination of the treaty should be
declared openly so that the enemy may not remain under the impression that the treaty is intact.>?
The thrust of this principle is prohibiting treacherous conduct. A good example is when the
Prophet Muhammad (peace be upon him) announced to the polytheists that their covenants—
Mithag-e-Madina—with Muslims were terminated after they had continuously failed to respect
their treaties.>

Muslims are not allowed to agree to terms of treaties, which would be incompatible with



the clear principles (nasus, plural of nas) contained in the Quran and Sunnah. Islamic law allows
Muslim states to enter reservations in respect of incompatible terms of modern human rights
treaties. Muslim states must, however, consider whether there is a room for new or different
interpretation and/or reformation of Islamic law before entering reservations. After exhausting
the routes of reinterpretation and reformation of Islamic law, specific reservations to the
incompatible provisions shall be entered. Once the terms of a treaty are agreed and accepted,
then the treaty becomes part of the law of the Muslim state. Hamidullah argues that “the whole
of international law is, in a sense, part of the internal legislation and law of the land” but it falls
in the category of law, which is not permanent like the clear principles of Islamic law contained
in the Quran and Sunnah.>* As treaties are susceptible to denouncement and derogation, it is in
this sense that treaty law is not seen as a permanent law. Hamidullah has made a valid argument
as treaties can end as per the stipulated terms of a treaty or parties may denounce or terminate a
treaty.>

Custom is a recognized secondary source of Islamic law.>® The custom to be accepted as
a source of law must be prevalent in the country and must not be against clear principles of the
Quran and Sunnah.®” The Prophet Muhammad (peace be upon him) followed many Arab
customs in Madina. Some customs were disapproved through Quranic injunctions or the practice
of Prophet Muhammad (peace be upon him). The remaining customs were followed in Madina
as well as newly conquered areas. The Prophet Muhammad (peace be upon him) accepted and
followed international customs, e.g. in relation to sending and receiving emissaries.>® As Islamic
law considers accepted treaties as part of Islamic law and binding on everyone, similarly, using
giyas (analogical deduction), international customs that do not conflict with the clear principles

of the Quran and Sunnah may be treated as a source of Islamic international law.



This was the position of Islamic law on treaties and customary law when Muslims were
one Ummah (community) well before the emergence of nation state or the theories of dualism
and monism.>® The emergence of nation state and the disintegration of Muslim Ummah into
multiple states have, however, not affected the Islamic legal position on making and
incorporating treaties into Islamic law upon ratification. The principle of fulfilling treaty
obligations is the same, but the procedure for making, accepting, and incorporating treaties may
be slightly different from the earlier Islamic practice. The 1973 constitution mandates the
Council of Islamic Ideology to make recommendations for Islamization of law.® It is proposed
that the Council conduct careful compatibility studies of human rights treaties and, in case of
some incompatibilities, try to minimize or remove them through reinterpretation of Islamic and
[jitihad (independent reasoning). The Council may appoint an expert panel to assist it on
international law. Where incompatibility is found, which cannot be removed through
reinterpretation of Islamic law or Jjtihad, then a narrow and specific reservation may be entered.
The rest of the treaty provisions shall become part of Pakistani law and directly applicable in
courts. The same procedure should be adopted for acceding to the remaining core human rights

and other treaties.

I1I. PAKISTAN: INHERITANCE OF ENGLISH DUALISM

Pakistan gained independence from the British Empire on August 14, 1947 and adapted existing
law through the Pakistan (Adaptation of Existing Pakistan Laws) Order 1947.%! The Government
of India Act 1935 became the interim Constitution of Pakistan which was based on the British

dualist tradition.5? To implement Article 28 of the International Convention for the Amelioration



of the Conditions of the Wounded and Sick in Armies in the Field Geneva Convention July 27,
1929, the Geneva Convention Implementing Act 1936 was passed to “provide for the discharge

63 To give effect to certain

of the obligations imposed by article 28 of that Convention.
provisions of the United Nations Charter, the United Nations (Security Council) Act (as amended
on 31 July 2020) 1948 was passed.®* To give effect to the Convention on the Privileges and
Immunities of the United Nations 1946, the United Nations (Privileges and Immunities) Act
1948 was passed.® Section 2 states that “the provisions set out in the Schedule to this Act of the
Convention on the Privileges and Immunities [. . .] 1946, shall have the force of law in
Pakistan.”6°

The tradition of transforming international treaties through Acts of parliament continued
during the lifetime of the defunct 1956 and 1962 constitutions. To give effect to the United
Nations Convention on the Declaration of Death of Missing Persons 1950, the United Nations
(Declaration of Death of Missing Persons) Act 1956 was enacted.®” Section 2 states that the
provisions set out in the schedule to this Act “shall have the force of law in Pakistan.”®® To give
effect to the Vienna Convention on Diplomatic Relations 1961 and the Vienna Convention on
Consular Relations 1963, the Diplomatic and Consular Privileges Act 1972 was enacted before
the 1973 constitution.®® The Act sets out selected provisions in two different schedules saying
that these provisions “shall have the force of law in Pakistan.”°

The 1973 constitution does not provide procedure for ratification and status of ratified
treaties. Accession to treaties is an Executive act. The constitution has divided subjects, for law-
making purpose, into two legislative lists: Federal and Provincial. “The implementing of treaties

and agreements [. . .] with other countries””! has been on the Federal Legislative List since

1973.7? Pakistan has in recent years enacted a number of laws to transform treaties into Pakistani



law. The aim of the Industrial Relation Act 2012 (IRA) is to consolidate law in respect of trade
unions as freedom of association is a fundamental right of the citizens of Pakistan and Pakistan
has also ratified the International Labour Organization's Conventions No.87 (Convention
concerning Freedom of Association and Protection of the Right to Organize) and 98 (Convention
concerning the Application of the Principles of the Right to Organize and to Bargain
Collectively).” The legality of IRA was challenged. On appeal from the High Court, the

Supreme Court of Pakistan held:”*

[Parliament] was conscious of the fact that the matters relating to trade unions and
labour disputes [. . .] have been dealt with and protected under the International
Labour Organization's Conventions No.87 (Convention concerning Freedom of
Association and Protection of the Right to Organise) and 98 (Convention
concerning the Application of the Principles of the Right to Organise and to
Bargain Collectively) which are covered under Entries Nos.3 and 32 of Part-I of
the [Federal Legislative List]. Thus, the Federal Legislature has legislative
competence to legislate in this regard to discharge the obligations created under
the International Treaties and Conventions. Therefore, the IRA [Industrial
Relations Act] 2012 has been validly enacted by the Parliament.”

In Shela Zia, the Supreme Court said:

An international agreement between the nations if signed by any country is
always subject to ratification, but it can be enforced as a law only when
legislation is made by the country through its legislature. Without framing a law
in terms of the international agreement, the covenants of such agreement cannot
be implemented as a law nor do they bind down any party. This is the legal
position of such documents, but the fact remains that they have a persuasive value
and command respect.”®

The above wording appears to state a general position under international law but Akhtar J (with
the other two judges agreed) seems to be recasting the Pakistani position as a dualist state.
Construing this statement in this way is the only sensible and legally correct way as otherwise,
both monists and dualists can question its validity. Monists argue that once a treaty is ratified, it

becomes part of the national legal system and in some countries such as France and the
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Netherlands treaties once ratified are given supreme status.”’ Dualists can validly challenge the
statement that a State party is always bound by the terms of the treaty internationally and a state
cannot invoke its internal law for not complying with the treaty. The most important point,
however, is that the Supreme Court considers treaty to be of persuasive value commanding

respect even when not ratified by Pakistan.

A. Forms of Incorporation

The incorporation of treaties takes many forms in Pakistan. First, the traditional and standard
form is that an Act of Parliament “copy out” provisions of a treaty and attach those as schedule
to the Act. Pakistan has signed and ratified the International Convention on the Settlement of
Investment Disputes between States and Nationals of other States and “to implement” it, the
Parliament passed the Arbitration (International Investment Disputes) Act 2011.7® The Act has
incorporated the Convention in full setting out its provisions in the schedule to the Act.”

The second form is where the statute mentions the relevant international treaty as well as
borrows the treaty language in drafting statutory provisions. A good and encouraging example
using broad human rights language is the ICT [Islamabad Capital Territory] Rights of Persons

with Disability Act, 2020. In its preamble, it states:
It is expedient to put in place legal and institutional framework to protect the
rights of persons with disabilities in general and women, children and the elderly
in particular, as called for by the United Nations Convention on the Rights of

Persons with Disabilities, as well as other human rights treaties and conventions
to which Pakistan is a state party.3°

Section 2 of the Act has borrowed some definitions such as “discrimination on the basis of

disability” from the CRPD whereas Section 5(2) has taken the right to privacy from Article 22(2)
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of CRPD.®! 1t is clear that the intention of parliament here was indirect incorporation. This form
of incorporation is next to an Act of Parliament giving effect and force of law to a treaty.

The third form is that the Act mentions the relevant treaty, which Pakistan has signed and
ratified in its preamble. The Zainab Alert, Response and Recovery Act 2020 particularly
mentions Pakistan’s obligations under international treaties: “it is obligatory on the Government
of Pakistan to make provisions for ensuring the right to life [. . .] under various national and
international laws [. . .] including [. . .] the United Nations Convention on the Rights of the Child
[CRC] ratified by Pakistan on 12 November 1990.”%2 This type of language would greatly assist
the courts when they are applying and interpreting this Act: they will be able to allude to and rely
on human rights treaties as for all practical purposes; the intention of the parliament was to
legislate in line with Pakistan’s human rights obligations under the CRC.

Fourth, in some cases, a statute may not allude to an international treaty but there is
extrinsic evidence to suggest the statute intended to give effect to a treaty. The Constitution
(Eighteen Amendment) Act 2010 introduced Article 10-A recognizing the right to a fair trial:
“[f]or the determination his civil rights and obligations and in any criminal charge against him a
personal shall be entitled to a fair trial and due process.”® Article 10-A does not, however, spell
out the constituent elements of a fair trial. That has been left to the courts to determine through
various interpretive techniques. In Gillani, a seven-member bench of the Supreme Court held
that by “not defining the term the legislature, perhaps intended to give it the same meaning as is
broadly universally recognized and embedded in our own jurisprudence.”®* The court, however,
did not cite any extrinsic evidence such as parliamentary debates; statement of objectives by the
minister or any other material from the preparatory history. It is worth noting that Article 14 of

the ICCPR details elements of the right to a fair trial, but the right to a fair trial was inserted in
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the constitution on 19 April 2010 whereas Pakistan acceded to ICCPR on June 23, 2010.%
Pakistan had, however, signed the ICCPR on April 17, 2008, acquiring the obligations “to refrain
from acts which would defeat the object and purpose™®® of the ICCPR. In enacting Article 10-A,
the parliament might have been cognizant of Pakistan’s obligations generated by signing before
acceding to ICCPR in 2010. Although it is not clear how the Supreme Court discovered the

intention of parliament, it is an encouraging sign of judicial thinking in the right direction.

B. Customary International law

There is no clear statement on the status of customary international law either in the constitution
of Pakistan or case law but the general tendency seems to be that customary international law is
considered part of Pakistani law if it does not conflict with the constitution, statute and case law.

In Pakistan Muslim League, the Supreme Court held:

The fundamental right granted by Article 15 of the Constitution [i.e. freedom of
movement] is backed by international norms. Article 9 of the Universal
Declaration of Human Rights declares: "No one shall be subjected to arbitrary
arrest, detention or exile.” Furthermore, Article 13 states: "Everyone has the right
to leave any country, including his, own, and to return to his country.” . . .
Although the Human Rights Declaration is not a legally binding treaty, its
provisions are considered customary international law and binding, as such, on all
member States of the United Nations and therefore on Pakistan.?’

The Supreme Court did not say in terms that customary international law is part of Pakistani law.
This is a crucial point as international customary law binds Pakistan internationally, and it could
be interpreted as referring to Pakistan’s internationally binding obligations. In Qureshi,®® the

Supreme Court did not clearly say that customary international law is part of Pakistani law but
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the tenor of the discussion and heavy reliance on English case law is suggestive of judicial
inclination to treat customary international law as part of Pakistani law if it does not conflict with
Pakistani law. The constitution does not mention customary international law and the
jurisprudence is not sufficiently developed but tendency towards incorporationist approach can

be detected in some judgements.

C. Treaties and Interpretation of Statutes in Pakistan

State parties may enter reservations to treaties modifying the legal effect of or excluding
obligations. The reservation must not, however, defeat the “purpose and object” of the treaties.
Pakistan has acceded to seven core human rights treaties and two optional protocols to the
CRC.¥ It has entered reservations to four treaties and the second optional protocol®® to the CRC.
No reservation has been entered to the CRC itself or the first optional protocol. The declaration
to the second optional protocol is specific explaining that the age limit for entry into the armed
forces is 16 and that those under 18 are not sent to combat zones. The other two treaties without
reservations are the CERD and CRPD. Pakistan’s declaration®' to ICCPR upon signature is
nothing more than a statement reserving its right to enter reservation in future. This is
unnecessary as states party may enter or withdraw reservations at any time. Pakistan has entered
reservation® to the ICESCR saying that it will use its available resources for the realization of
rights contained in the Covenant. This is also unnecessary as the Covenant imposes obligations
of progressive realization depending on the maximum availability of resources.”® The
international obligations under these five core treaties are, therefore, intact with the exception of

minor modification to second optional protocol of the CRC. Pakistan’s reservation to CEDAW
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states that “The accession [. . .] is subject to the provisions of the Constitution of the Islamic
Republic of Pakistan.”* It is overbroad, vague and has made a hash of Pakistan’s international
obligations. The reservation has criticism of other states parties as they consider it to be against
the purpose and object of CEDAW.?® The reservation needs revisiting as the Federal Shariat
Court® and other courts,”” relying on CEDAW, have interpreted the equality clause in Article 25
of the constitution as guaranteeing gender equality. As the constitution prohibits discrimination
based on sex, and women are entitled to fundamental rights, this blanket reservation does not
make sense and is inhibitive. Reservation to the Convention against Torture is careful and
specific, excluding certain obligations.”® The reservation does not accept the Convention to
provide legal basis for extradition with other states; the competence of the committee to receive
and consider communication and ousts the jurisdiction of the International Court of Justice in
case of dispute regarding the interpretation or application of the Convention. Apart from these
modifications, the remaining obligations are all intact. Pakistani courts should interpret statutory
law in the light of the specific reservations and compatibly with human rights treaties. Otherwise,
it could lead to frustrating international obligations caught by Articles 26 (the good faith
principles) and 27 (the unacceptability of internal law as an excuse for non-compliance) of
Vienna Convention on the Law of Treaties (VCLT).”

There is limited but encouraging evidence that some judges tend to interpret treaties and
domestic law compatibly. They have relied on human rights law in a number of ways. First, the
courts tend to believe that the parliament do not enact laws which are incompatible with
Pakistan’s human rights obligations. This is why they tend to interpret laws compatibly with
human rights law. Article 10-A recognizes the right to a fair trial but did not spell out its

constituent elements. As discussed above, in Gillani, the Supreme Court interpreted and gave
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meaning to the right to a fair trial in the light of the universally recognized principles. !
Second, the senior courts tend to give wider interpretation to the constitutionally
guaranteed fundamental rights. “In interpreting a provision of a Constitution the widest
construction possible in its context, should be given according to the ordinary meaning of the
words used [. . .]. A Constitution is not to be interpreted in a narrow or technical manner, and a
construction which leads to a legal vacuum is to be avoided.”'"! In Al-Jehad Trust,'** the
Supreme Court emphasized liberal construction of fundamental rights compatibly with human

rights standards:
The Fundamental Rights enshrined in our Constitution in fact reflect what has
been provided in some of the above-quoted Universal Declaration of Human
Rights. It may be observed that this Court while construing the former may refer
to the latter if there is no inconsistency between the two with the object to place

liberal construction as to extend maximum benefits to the people and to have
uniformity with the comity of nations.!%3

Third, Pakistani courts treat customary international law as binding on Pakistan, but there is lack
of clarity whether or not it is part of Pakistani law like customary international law is part of the
common law in the UK. In Pakistan Muslim League,'** Chief Justice Iftikhar Chaudhry said that
UDHR is customary international law and binding on Pakistan. He did not identify which articles
were customary and binding. The court did not cite sources to support the customary status of the
UDHR or conduct its own customary status assessment. This is a misleading bald statement as
not all of UDHR is customary.!%

The courts can and should interpret Pakistani law compatibly with customary
international law. A good example is prohibition on torture. Article 14(2) of the constitution
prohibits torture for extracting evidence but it does not define torture.!%® Similarly, Article 156(d)

of the 2002 Police Order states that a police officer can be imprisoned for five years for inflicting
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torture and violence to any person in custody but, like the constitution, the Police Order does not
define the term.!?” Article 1 of the Convention against Torture has provided a comprehensive
definition of torture.! Pakistani courts can seek guidance from Article 1 as it is customary law
and Pakistan has acceded to it. .

Fourth, Pakistani courts tend to seek guidance from and rely on treaties where Pakistani
law is vague or under developed. In Ubaidullah,'® the Supreme Court borrowed and applied the
concept of disability contained in Article 1(2) of the CRPD. Another example is discrimination
against women. Article 25(2) of the constitution prohibits discrimination based on sex but does
not define discrimination.!!® Pakistani courts may turn to Article 1 of CEDAW, which defines
discrimination against women.!!! In Shela Zia, the Supreme Court said that treaties command
respect and are of persuasive value.!!? Pakistan is not party to the Convention for the Protection
of All Persons from Enforced Disappearance 2006 but to achieve the ends of justice, in the

Missing Persons case, the Supreme Court relied on it:

Article 10 provides direct protection from enforced disappearances. Thus the
crime against humanity of enforced disappearances is clearly violative of the
Constitution of Pakistan. Therefore, this Court can also apply the principles
enshrined in the 2006 Convention in order to achieve the ends of justice.!!'?

Relying on these interpretive techniques of human rights treaties and comparable Pakistani legal

provisions, the judiciary can play a pivotal role in the protection of human rights.

D. The British Doctrine of Dualism

Although based on the British doctrine of dualism, the Pakistani jurisprudence on the treatment

of unincorporated human rights treaties and customary international law is minimal and inchoate.
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It may learn from the ever-expanding British interpretive techniques. The United Kingdom has
different approaches to the domestic application of treaties and customary international law: the

transformation and incorporation doctrines respectively.'!*

E. Treaties

Parliament is the supreme law-making body in the UK. The Executive on behalf of the UK under
its prerogative power signs and ratifies treaties. As an Executive act, the treaty does not become
law in the UK.'!'> Due to separation of powers, the Executive cannot legislate. The treaty needs
to be transformed into the UK law through an Act of Parliament. Transformation is a positivist-
dualist doctrine under which a treaty shall be expressly transformed into the UK law through an
Act of Parliament.!'¢ The Constitutional Reform and Governance Act 2010 provides for prior
parliamentary approval of treaty ratification in most cases.!!” However, “[i]t does not change the
current position that an Act of Parliament would be required if it were intended to give effect in
domestic law to matters embodied in such an agreement.”!!8 Lord Oliver, in JH Rayner, said that
“a treaty is not part of English law unless and until it has been incorporated into the law by

legislation.”!'” Lord Millett, in Thomas, has summed up the UK’s position:

Their Lordships recognise the constitutional importance of the principle that
international conventions do not alter domestic law except to the extent that they
are incorporated into domestic law by legislation. The making of a treaty [...] is
an act of the executive Government, not of the legislature. It follows that the
terms of a treaty cannot effect any alteration to domestic law or deprive the
subject of existing legal rights unless and until enacted into domestic law by or
under authority of the legislature. When so enacted, the courts give effect to the
domestic legislation, not to the terms of the treaty.!?
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Domestic legislation giving effect to international treaties in domestic law may take
different forms. “It is wrong to think of incorporation as a single phenomenon, a treaty may be
received into and given effect [. . .] in more than one way.”!?! First, the statute may directly enact
the provisions of a treaty where treaty provisions are “copied out” and set out as a schedule to the
enabling statute.'?? The long title of the Diplomatic Privileges Act 1964 states that this is an “Act
to amend the law on diplomatic privileges and immunities by giving effect to the Vienna
Convention on Diplomatic Relations; and for purposes connected therewith.”!?* Section 2 states
that “the Articles set out in Schedule 1 to this Act [. . .] shall have the force of law in the United
Kingdom.”'** The Human Rights Act 1998 giving effect to the European Convention for the
Protection of Human Rights and Fundamental Freedoms 1950 (ECHR) is another example where
Schedule 1 contains provisions of the ECHR.!?* Second, the statute may “employ its own
substantive provisions to give effect to a treaty.”!2¢ Here the parliamentary counsel uses English
statutory language to give general effect to the treaty.!?” Third, in some cases, the statute makes
no specific reference to the treaty but there is extrinsic evidence to suggest that the statute
intended to give effect to a treaty. In Westinghouse, the court held that although the Evidence
(Proceedings in Other Jurisdictions) Act 1975 did not mention the Hague Convention on the
Taking of Evidence abroad in Civil or Commercial Matters 1970 but has, in effect, “enacted the
Hague Convention of 1968 as part of the law of this country.”? In ZH (Tanzania), Lady Hale
said that protecting “the best interests of the child” contained in Article 3(1) of the UN

Convention on the Rights of the Child 1989 is:

a binding obligation in international law, and the spirit, if not the precise
language, has also been translated into our national law. Section 11 of the
Children Act 2004 places a duty upon a wide range of public bodies to carry out
their functions having regard to the need to safeguard and promote the welfare of
children [. . .]. [S]ection 55 of the Borders, Citizenship and Immigration Act 2009
now provides that [. . .] the Secretary of State must make arrangements for
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ensuring that those functions “are discharged having regard to the need to
safeguard and promote the welfare of children who are in the United
Kingdom.”!%

Both of these statutes—the Children Act 2004 and the Borders, Citizenship and Immigration Act
2009 - do not mention the UN Convention on the Rights of the Child.!*° Fourth, a treaty may be
incorporated through what is called “indirect” or incorporation “for all practical purposes.”!3!
United Kingdom is a party to the Convention Relating to the Status of Refugees 1951 and has
given primacy to it in its legal system.!3? Section 2 of the Asylum and Immigration Appeals Act
1993 states that “Nothing in the immigration rules (within the meaning of the 1971 Act) shall lay

down any practice which would be contrary to the Convention.”!?3 This is a good example of

incorporation for all practical purposes.

F. Customary International law

The doctrine of incorporation applies to customary international law, which espouses that
international law is part of common law without the need for ratification through constitutional
procedures.!3* Blackstone’s commentaries are cited for this approach as he said that “the law of
nations, wherever any question arises which is properly the object of its jurisdiction, is here
adopted in its full extent by the common law, and it is held to be a part of the law of the land.”!?>
Blackstone mentioned the “law of nations” but Shaw argues that it refers to customary
international law and different rules apply to treaties.!*® He also, correctly, claims that the
doctrine of incorporation has become the main British approach.!3” In Keyu, Lord Mance noted

that “Common law judges on any view retain the power and duty to consider how far customary
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international law on any point fits with domestic constitutional principles and understandings.”!3®

Lord Mance clarified the current judicial position as

the presumption when considering any such policy issue is that CIL [customary
international law], once established, can and should shape the common law,
whenever it can do so consistently with domestic constitutional principles,
statutory law and common law rules which the courts can themselves sensibly
adapt without it being, for example, necessary to invite Parliamentary intervention
or consideration. !

In Belhaj, Lord Sumption said that “international law is not a part of but is one of the sources of
the common law.”!*° Shaw wisely cautions against bald statements that customary international
law is part of English common law, as courts will have to determine whether a custom exists;
whether there is any constitutional bar to incorporation and/or whether it offends public policy.
He favors presumptive rather than automatic incorporation.!*! This reminds us of a bald
statement of the Supreme Court of Pakistan in the case of Pakistan Muslim League discussed

above.

G. Treaties and Interpretation of Statutes in the UK

“It is part of the public policy of the [United Kingdom] that the courts should in principle give
effect to clearly established rules of international law.”!*? In English law, the interpretation of
treaties and statutes are divided into two categories:'*® the interpretation of enabling instruments
and the interpretation of other legislation in the light of treaties the UK has ratified.!** As to
enabling statues, the English legal cannons of interpretation apply. The focus of the courts here is
on the statute itself, not the transformed treaty. The statute is given primacy as between the treaty

and the statute.!*> For instance, if there were words in the Human Rights Act 1998 requiring
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interpretation, those words would be interpreted according to English canons of interpretation, as
the Act is the governing law. If the words or language used in the statute were ambiguous in a
material sense, then “it would no doubt have been possible as a matter of law to take into account
in the process of construction the Treaty provisions.”!#¢ The terms of the legislation, however,
should be construed, as far as is possible, to conform to the treaty. In Brind, Lord Bridge said:
“in construing any provision in domestic legislation which is ambiguous in the sense that it is
capable of a meaning which either conforms to or conflicts with the Convention, the courts will
presume that parliament intended to legislate in conformity with the Convention, not in conflict
with it.”!'*7 Before Brind, in Salomon, Diplock LJ said: “Parliament does intend to act in breach
of international law, including therein specific treaty obligations.”!*8 Ratified but not
transformed treaties may give rise to legitimate expectations. In 7homas, Lord Goff and Lord
Hobhouse said: “We accept that treaty obligations assumed by the Executive are capable of
giving rise to legitimate expectations which the Executive will not under the municipal law be at
liberty to disregard.”!*’

In a dualist state such as the UK treaties have no direct effect until transformed through
an Act of Parliament in the domestic system. Once transformed, the courts rely on them as Acts
of parliament rather than international treaties. As Acts of parliament, the English canons of
interpretation apply to treaty enabling statutes. Statutes, however, need to be construed
compatibly with treaty obligations, as parliament does not intend to legislate in breach of treaty
obligations. Customary international law is part of common law if it does not conflict with
constitutional principles, statutes and law declared by courts. Common law, however, has to give
in to statute in case of conflict. Common law, like statutory law, is interpreted in a way, which

does not place the UK in breach of its international obligations.
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Treaties not transformed into the UK law may be relied upon where common law is
uncertain or underdeveloped. The English courts have taken into account human rights treaties in
cases such as telephone taping;'* freedom of association'>! and the offence of criminal libel.!>
Higgins calls it a changing legal culture where judges try to find imaginative ways of relying on
unincorporated human rights treaties.!>® For interpreting the terms of a treaty, the courts apply
the interpretation of treaty provisions as reflected in Articles 31-33 of Vienna Convention on the
Law of Treaties 1969 (VCLT).!>* There is, however, not much difference between these and the
English cannons of interpretation of statutes.!>

The above analysis establishes that Pakistan has inherited dualism from the UK and has
been following it since 1947. Like the UK, treaties need to be transformed into the Pakistani
legal system for having the force of law in Pakistan. In the UK, however, the ratification process
is given constitutional cover through the Constitutional Reform and Governance Act 2010,
whereas the Pakistani constitution is silent on ratification.!>® The practice, however, is that
treaties are ratified by the Executive, i.e. government of Pakistan as treaties and related matters
are on the Federal Legislative List. The forms of incorporating treaties in the Pakistani legal
system bears resemblance to the British patterns, e.g. copying out provisions and attaching them
to schedules of statutes and indirect incorporation. The UK’s position on customary international
law is clearer, whereas Pakistan’s position is not. The case of Pakistan Muslim League provides
some encouraging clues that the courts may rely on customary international law though. The
Islamic law position on customary law is much clearer and encouraging.

Pakistani courts might learn and adopt the British model in respect of customary
international law until the constitution is Islamized. In the UK, it is part of public policy to act

compatibly with international law. Ministers have an overarching duty to comply with the law
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including international law and treaty obligations.!” There is no parallel public policy or
ministerial code in Pakistan for acting compatibly with international law and treaty obligations.
However, Pakistan’s conduct in the case of Jadhav Case!>® is commendable as it complied with
provisional measures and currently enacted legislation!>® to review the case in the light of the
International Court of Justice (ICJ) decision. The courts in the UK interpret laws on the
presumption that parliament does not intend to enact laws incompatible with treaty obligations,
especially human rights treaties. In Pakistan, some judgements of the senior courts provide
encouraging signs where courts have followed the British practice, but it is piecemeal and
inconsistent. There is room for Pakistani courts to learn from the British trends in relying on

unincorporated treaties and customary international law.

IV. TOWARDS THE FRAMEWORK FOR ENFORCING HUMAN RIGHTS TREATIES
IN PAKISTAN

Islamic law treats ratified treaties as part of law of the land and are directly applicable in courts.
Article 227 of the 1973 Constitution demands Islamization of laws, but deplorably Pakistan has
not Islamized this aspect of its constitution in the last forty-eight years.!® It has, instead,
continued with the inherited British dualism. Even in practicing the British dualism, Pakistan is
far behind the developed British practice. I argue that the constitution shall be brought in
conformity with Islamic law on the ratification procedure and status of ratified treaties but until
the constitution is amended, Pakistan can learn from the developed British practice and should
adopt it as an ad hoc model. Pakistan may learn from the British practice in three main areas, i.e.
the public policy to act compatibly with international law; the treatment and status of customary

law in Pakistani law; and imaginative ways of relying on unincorporated treaties.
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It is a public policy that the UK does not act in violation of its human rights
obligations.'®! This means that parliament does not intend to make laws incompatibly with
human rights obligations and courts interpret laws compatibly with human rights standards. The
Ministerial Code also requires Ministers to comply with the law, including international law.!6?
There is no such clear policy or a ministerial code in Pakistan. In Gillani, however, while
interpreting the right to a fair trial recognised by Article 10-A of the constitution, the Supreme
Court did say that perhaps parliament “intended” to give it the same meaning as is broadly
universally recognized.!6® Pakistan, however, needs a policy statement regarding acting
compatibly with international law like the UK.

The position of Pakistani law and practice vis-a-vis customary law is not clear. In
Pakistan Muslim League, the Supreme Court held that UHDR as a customary law is binding on
Pakistan but it did not say whether it was part of domestic law.!%* The British courts treat
customary law as part of common law or as a source of common law if it does not conflict with
the constitutional principles, statutes and the law declared by courts. Common law, however, has
to give in to statute. This means that customary law falls within the lower category of English
common law. However, the standard practice is that parliament will not make laws that
substantially go against common law principles. It will not be wrong to say statutory law is
reflective of common law. Pakistan can adopt a clear policy in respect of customary international
law and its status in the Pakistani legal system.

The practice of incorporating treaties in the UK and Pakistan is similar. An act of
parliament is required to give effect and force of law in the domestic system. The forms of treaty
incorporation such as “copying out” or indirect incorporation are also identical. Pakistan seems

to have closely followed the British practice in this area but it is behind in finding “imaginative
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ways,” as Higgins call it, in applying unincorporated treaties.!%> Pakistan has a legal culture
where one can become a judge and an advocate without properly studying international law
unlike the UK where citing, interpreting, and relying on international law is common for lawyers
and judges. In the British legal culture, international law is treated as a familiar topic whereas in
Pakistan most judges and lawyers treat international law as some exotic branch of the law, to be
avoided if at all possible, to borrow the words of Higgins. The poor treatment of international
law in judgments such as Pakistan Muslim League and Shehla Zia is reflective of this legal
culture.'® The trend of relying on unincorporated treaties is growing, especially among lawyers
who have studied in the UK and other common law countries such as Australia, Canada, and
USA. The limited jurisprudence is pointing towards willingness of some judges to rely on human
rights treaties.

From the above analysis, the following framework for relying on unincorporated human
rights treaties emerges. First, Pakistan has not given effect to any human rights treaty it has
acceded. Pakistan has, however, indirectly and for all practical purposes incorporated CRC and
CRPD.Courts can rely on and apply these treaties, i.e. they have direct effect. Apart from
CEDAW, Pakistan has not entered substantive reservations to treaties it has acceded to. They can
be relied on in interpreting Pakistani law.

Second, although the policy and practice of Pakistan is not clear, courts can rely on
customary international law if it does not conflict with the constitution, statutory, and Islamic
law. The spirit of the obiter remarks on the customary status of UDHR in Pakistan Muslim
League supports this.!¢” As Pakistan is following the British dualist doctrine, the proposal will
bring Pakistan closer to the British practice.

Third, courts are required to interpret laws compatibly with constitutionally guaranteed
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fundamental rights. Fundamental rights, in turn, are subject to wider interpretation as was held in
Al-Jehad Trust. Courts can use human rights law as an aid for wider interpretation if Pakistani
law is ambiguous or lacking in detail. In Pakistan Muslim League, the Supreme Court gave
wider interpretation to the right to freedom of movement (i.e. to enter and move freely
throughout Pakistan) in the light of Article 9 of the UDHR and Article 12 of the ICCPR holding
the right to enter prohibits forced exile.!®® Similarly, in Gillani, the right to a fair trial was given
meaning in the light of the universally recognized principles.'®® In Getz Pharma, the Sindh High
Court deduced the right to health interpreting the fundamental rights to life and human dignity
guaranteed in the constitution in the light of Article 12 of the IESCR.!7

Fourth, courts can rely on human rights law to fill a vacuum in national law. In
Ubaidullah, the Supreme Court adopted the definition of disability contained in Article 1(2) of
the CRPD.!"! Article 14 of the constitution and Article 156(d) of the Police Order 2002 mention
but do not define torture.!’? Torture is not defined anywhere else in Pakistani law either. The
courts can borrow the definition from Article 1 of the Convention against Torture. Similarly,
racial and sex discrimination are defined in CERD and CEDAW respectively but not in Pakistani
law.!7® Courts may turn to those comprehensive definitions in interpreting Pakistani law.

Fifth, courts can rely on treaties Pakistan has not acceded to yet for meeting ends of
justice. To meet the ends of justice, in the Missing Persons Case, the Supreme Court relied on a
core human rights treaty Pakistan is not party to, i.e. the Convention against Enforced
Disappearance 2006.!7* In Shehla Zia, the Supreme Court said that international treaties
command respect and are of persuasive value.!” This is particularly true in the case of human
rights treaties creating rights similar to comparable fundamental rights in the constitution. A

good example is the European Convention on Human Rights 1950 which the superior courts
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have cited in a number of cases despite the fact that, unlike UN treaties, it is a treaty for members

of the Council of Europe

V. CONCLUSION

Human rights violations remain unabated despite Pakistan’s accession to seven core human
rights treaties and a decent set of fundamental rights guaranteed by the constitution mirroring, to
a greater extent, provisions of UDHR. Pakistan as a dualist state has not given domestic effect to
the ratified treaties except indirect incorporation of CRC and CRPD. Islamic law treats ratified
treaties as part of Islamic law and are directly applicable in courts. Article 227(1) demands the
Islamization of law in Pakistan but the constitution is not Islamized on the ratification and status
of ratified treaties. Pakistan needs to amend the constitution by providing procedure for
ratification of treaties and status of ratified treaties and customary international law in line with
Islamic law. Islamizing the law in relation to treaties will maximize the application of human
rights law leading to the enjoyment of human rights in Pakistan. The signs for emerging human
rights culture is encouraging but until the law is Islamized, Pakistan should learn from the
developed British dualist practice especially in interpreting Pakistani law compatibly with human
rights law. The proposed Islamic and the ad hoc British framework would greatly contribute to

the enjoyment of human rights in Pakistan.
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