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Human Security in International Law: The Role of the United Nations 

INTRODUCTION 

In September 2005 world leaders, gathered in New York for the United Nations (UN) 

World Summit, recognised the entitlement of all to 'freedom from fear and from want' 

and, to this end, undertook to discuss and define 'the notion of human security'. 1 At the 

same time in Nigeria, the African Union convened the sixth round of peace talks on the 

crisis situation in Darfur, Sudan. 2 The 2005 annual report of Human Rights Watch 

described the 'massive ethnic cleansing' in Darfur as a 'fundamental threat to human 

rights' before noting the 'world's callous disregard for the death ofan estimated 70, 000 

people and the displacement of 1.6 million more'. 3 Amnesty International similarly 

reported in 2006 continued human insecurity stemming from war crimes, crimes against 

humanity and 'grave abuses of human rights' including arbitrary detention, rape and 

torture, adding that 1.8 million people 'remained forcibly displaced internally' with a 

further 220, 000 seeking refuge in neighbouring Chad.4 Oxfam also reported around 

this time that vital humanitarian aid was not reaching an estimated four in ten people 

due to increased violence in the region,5 lending a practical resonance to the well

recognised complexity of the causal nexus between security and development. 6 As 

Mary Robinson, former UN High Commissioner for Human Rights, has observed there 

are multiple sources of human insecurity originating within the expansive fields of 

security and development such as conflict or famine. 7 Indeed, 'human insecurity 

dominates today's headlines' 8 with escalating civilian deaths in Iraq set against 

I GA Res 60/1, '2005 World Summit Outcome Document' (16 September 2005) UN Doc AlRES/60/1, 
rara. 143. 

African Union, 'Sixth Round of the Inter-Sudanese Peace Talks on Darfur opened today in Abuja, 
Nigeria' (Press Release 15 September 2005) <http://www.africa-
union.orglNews EventslPress Releases/Sept-05%20sixth%20round%20Darfur-15-09-05.pdf> accessed 
16 August 2006. See generally the webpage of the African Union on the situation in the Darfur region of 
Sudan, <http://www.africa-union.org/DARFURihomedar.htm> accessed 16 August 2006. 
3 Human Rights Watch, World Report 2005. <http://hrw.orglwr2k5/wr2005.pdf> accessed 16 August 
2006. See in particular the chapter entitled 'Darfur: Whose responsibility to protect?, 
4 Amnesty International, Report 2006 <http://web.amnesty.orglreport2006/index-eng> accessed 16 
August 2006. See also the country report on Sudan, <http://web.amnesty.org!report2006/sdn-summary
eng> accessed 16 August 2006. 
s Oxfam, 'Crisis in Darfur' <http://www.oxfam.org.uk/oxfam in action/emergencies/darfur chad.html> 
accessed 9 March 2007. 
6 See for example, Caroline Thomas, 'Global Governance, Development and Human Security: Exploring 
the links' (2001) 22 Third World Quarterly 159. 
7 Mary Robinson, 'What Rights can Add to Good Development Practice' in Philip Alston and Mary 
Robinson (ed), Human Rights and Development: Towards Mutual Reinforcement (OUP Oxford 2003) 25 
8 Sadako Ogata and lohan Cels, 'Human Security - Protecting and Empowering the People' (2003) 9 
Global Governance 273, 273. 
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mounting calls for the withdrawal of coalition troops,9 an increasing number of reports 

documenting the failure of international aid to make a difference in Afghanistan five 

years after the fall of the Taleban with serious implications for security,1O heightened 

concern voiced as to the humanitarian situation in Myanmar and other incidents of 

human insecurity, serve to underscore the importance of the commitment to human 

security at the 2005 World Summit - in essence the commitment of the UN and UN 

member states to the idea that people matter. 

Furthermore, such incidents of human insecurity bring into sharp relief a number of key 

issues currently besieging international law. For example, with three rebel factions and 

the Sudanese government as the main actors in the Darfur crisis, along with the 

questionable effectiveness of the UN response, II the place of non-state actors in the 

international legal order and the related question of state responsibility are illuminated 

as being of pressing concern. Indeed the crisis situation in Darfur and similar 

incidences of intra-state conflict deliver the clear message that security is no longer the 

sole purview of the state l2 and moreover, heightens the necessity of reinvigorating the 

UN as the core international organisation with responsibility for international peace and 

security.13 The reinvigoration of the UN is rendered more acute in light of the role that 

the UN has etched out in respect of post-conflict administration seen in, for example, 

the UN Assistance Mission in Afghanistan. 14 Thus, while incidents of human insecurity 

such as the crisis situation in Darfur readily attest to the imperative of alleviating human 

insecurity whether stemming from fear and/or want, it is equally clear that a number of 

obstacles and challenges exist - normative, institutional and operational - to addressing 

9 See generally, BBC, 'The Struggle for Iraq' 
<http://news.bbc.co.uklllhi1in depth/middle eastl2002/conflict with irag/default.stm> accessed 3 
September 2007. 
10 David Lyon, 'Aid Failings "hit Afghan progress'" (26 June 2004) 
<http://news.bbc.co.uklllhi/worldlsouth asial6764345.stm> accessed 28 August 2007. 
II Until June 2007 Sudan had refused to accept the 'invitation' under SC resolutions for additional 
peacekeeping troops to bolster the beleaguered AU force, whose numbers according to an analysis by the 
International Crisis Group were woefully inadequate. See International Crisis Group, 
<http://www.crisisgroup.org/home/index.cfm?I=I&id=1230> accessed 26 August 2007. 
12 Claude Bruderlein states: 'Not only has the role of the state been compromised by its involvement in 
internal conflict situations, but its relevance in generating protection for civilians at the international level 
is also being case in doubt'. Claude Bruderlein, 'People's Security as a New Measure of Global Stability' 
(2001) International Review of the Red Cross 335,354. Nevertheless, the Commission on Human 
Security found that while, '[t]he state remains the fundamental purveyor of security .. .it often fails to 
fulfil its security obligations ... That is why attention must now shift from the security of the state to the 
security of the people - to human security'. Commission on Human Security, Human Security Now 
(United Nations Publications New York 2003) 2. 
13 UN SG, We the Peoples: The Role of the United Nations in the 21 S

' Century (UN Department of Public 
Information United Nations 2000) 7. 
14 UN Assistance Mission in Afghanistan, <http://www.unama-afg.orgl> accessed 3 September 2007. 
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such human insecurity, particularly by the U:\ and through the medium of international 

law. 

I. BACKGROr~D TO THE STl"DY 

It is unsurprising that various members of the international community such as the C;";. 

the governments of Canada, Japan and Norway, and other regional and national 

institutions and organisations of various hues, have championed the idea of human 

security as a policy agenda by which to address the existing deficiencies in an 

international legal order founded on the primacy of the state. It is equally unsurprising 

that human security as a policy agenda emerged in the 1990's as this decade bears 

witness to what one commentator has vividly described as a 'tsunami of ethnic and 

nationalist conflict'. 15 Indeed the Human Security Report Project records intra-state 

conflict, of which ethnic conflict is a sub-set, as the predominant form of conflict within 

the international system today, 16 which has been acknowledged by the UN.17 Thus. 

notwithstanding that the tidal wave of intra-state conflict has receded in recent years,18 it 

remains a constant and steadfast feature of the international landscape. The tools at the 

disposal of the UN, which were fashioned in 1945 and premised on assumptions as to 

the primacy of the state which have been rendered questionable in an increasingly 

globalised and interdependent world, ensure that the UN is poorly equipped to address 

such new realities. As such, the emergence of human security onto the international 

stage is underpinned by fundamental questions as to the role of international law and the 

role of the UN in the international landscape. This research is a study of the place of 

human security in international law and the role of the UN in the quest for human 

security. 

The emergence of human security as a viable policy agenda for the UN was simulated 

by the confluence of two factors. First, the normative heritage of human security is 

rooted in key eyolutions in the understandings of 'development' and 'security' at the 

international level. Indeed the underlying concern of human security - that people 

matter - bears direct ancestry in the humanising forces brought to bear on dc\'clopment 

15 Ted Robert GUIT, People /'crSIiS States: Minorities at Risk ill the Xl'lI' Century (l'l1ited Slall'S Institute 

of Peace \\' ashington 2(00) xiii. 
16 Human Security Report Project. Human Sccuri(l' Report ~(}(}6 (OUP Oxford 2(06). See also Peta 
\\'allensteen. Understanding C01~flict Resolution: War, Pt'ace. and tht' Global System (Sage London 

2002). 
17l~ SG. lIl'thcPc(I/,lcs(n IJ) 17. 
1811uman Sl'l'lJrlty Report Project (11 16). Sec also GUIT, (n 15), 
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policies and security studies. This nonnati\'e heritage infonns the consideration of the 

place of the idea of human security in international law and in particular underscores the 

question of whether human security is a new idea or merely a politically expedient re

articulation of older ideas. More specifically it raises the question of whether human 

security is already expressed in international law which, in tum, produces the question 

of '[i]f human security is nothing new to international law, where has it been hiding'?' 19 

Indeed, international human rights law is a clear example of the 'humanisation of 

international law' 20 which, as a particular manifestation of the engagement of 

international law with the underlying concern of human security that people matter, 

intimates the role of international law with respect to human security. Thus \\'hcn 

examining the idea of human security the research addresses two related questions of 

whether human security is embedded within international law and if so, what prospects 

and challenges face human security in such an environment, and second, how and to 

what extent has the UN contributed to the nonnative development of the idea of human 

security. 

This latter question highlights the importance of the current effort to refonn the UN as 

the second factor conspiring to propel human security onto the UN agenda. The 

practical impetus for UN refonn lies, in part, in a human security deficit which was 

recognised in a series of key UN refonn documents which identified 'pressing 

challenges',21 such as half the popUlation of the world living in poverty22 and the 

incidence of internal wars that since the 1990's have 'claimed more than 5 million 

lives,2J and concluded that freedom from want and freedom from fear as 'two founding 

aims of the United Nations' remain elusive. 24 To this end, the documents also spoke of 

the need to reinvigorating the UN to better reflect 'the changed nature of threats' and 

the 'new vulnerabilities to old threats,25 along with the effective integration of the 'three 

great purposes' of the UN26 
- human rights, development and security,27 For, in the last 

19 Gerd Oberleitner, 'Human Security: A Challenge to International Law')' (~005) 11 Global Go\'(!rnallce 

185, 186. 
20 Thomas Buergenthal. 'The Norn1ative and Institutional Evolution of International Human Rights' 

(1997) 19 Hllman Rights Quarterly 703.703. 
21 UN S(;. 11'<, the P('OI' , L'S (n U) 6. 
22 Ibid 19. 
2.\ Ibid .n. 
~~ Ibid 17. 
~, Ibid 11. 
2b UN SG, 'The Sl'cretary-General StalL'll1l'nt to the General .\ssembly· (Speech delivered to the t·" 
Gcneral Assembly. i':C\\ York. 21 \'larch 2()05) <http: \\ww,un.orglargerfreedom sg-statement.html' 

acccssed 26 FehlllJry 2006. 
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analysis, the C0.' 'exists for, and must serve, the needs and hopes of people 

everywhere' .28 

More importantly for present purposes the refonn documents presented human security 

as, to paraphrase one commentator, signifying values shared by UN member states as 

articulated in the UN Charter - that of freedom from fear and freedom from want. 2') 

Consequently, the UN championed human security as an idea around which to 

coordinate UN activity in the fields of human rights, development and security. As 

such the study of human security in international law operates as a prism through which 

to examine the connections between human rights, development and security as 'the 

three great purposes' of the UN. 3o More particularly, UN refonn provides the wider 

context in which to consider the role of the UN in the quest for human security and to 

draw some conclusions as to the place of human security in international la\\'. Thus, 

when examining the practice of the UN in respect of human security, the research 

addresses the following two questions: how and to what extent does the UN translate 

the idea of human security into practice and second, whether the UN is an appropriate 

forum for pursuing a human security agenda? 

II. THE HUMAN SECURITY CHALLENGE TO I~TER:\,ATIO:\,AL LA \\' 

As a study of human security in international law, the research places particular 

emphasis on exploring the consequences and implications of a UN human security 

agenda for international law. Indeed human security poses a challenge to international 

law in two senses. Firstly, human security as rooted in the premise that people matter 

and as based on the pursuit of shared common values - freedom from fear and freedom 

from want - challenges fundamental characteristics of international law, such as the 

centrality of the state which is expressed in international law in, amongst others, the 

notion of the sovereign equality of states. 31 Indeed the decreasing saliency of 

sovereignty, even the death of sovereignty, has been proclaimed while theories such as 

'popular so\'ereignty' and 'sovereignty as responsibility' are heralded as portents of a 

27 llN SG, JJ'e the Peoples (n 13) 14, 

~s Ibid 6. 
~9 .\ ndrcw \ lack .. SH!llifier of Shared \' Jlues' (2004) J ~ Sccurity Dialogue _~66; l':\ SCI. We lhe Peoples. . ~ 

(11 13) 5 - 6. 
1(l SCi. 'The Sccretary-General Statement to the General Assembly' (n 26). 

3Il:~ Charter. Article 2 (I). 
6 



Human Security in International Law: The Role of the United Nations 

new world order based on such re-refashioned notions of sovereignty. 32 It is 

unsurprising that the emergence of human security onto the UN agenda coincided with 

and accommodated such changes in the notion of sovereignty. Thus the changing 

nature of sovereignty is a recurring theme which penneates the study of human security 

in international law and serves to illustrate the challenge of human security to 

international law. Indeed, the UN acknowledges that putting 'people at the centre of 

everything we do' represents a critical shift in thinking33 and as such challenges basal 

precepts of international law, such as the principle of non-interference in the domestic 

affairs of states.34 Nonetheless, human security as the pursuit of common shared values 

- freedom from fear and want - reinforces the shift in thinking as regards sovereignty to 

include what Kofi Annan has tenned 'individual sovereignty' meaning 'the fundamental 

freedom of each individual . . . [as] . . . enshrined in the Charter of the UN' and 

reinforced by international human rights law.35 That human security signifies freedom 

from fear and want as the shared common values of the UN also underscores the pivotal 

role of the UN in the achievement of human security. It is against this background that 

the research critically evaluates the role of the UN in the pursuit of human security. 

Secondly, human security challenges international law to better reflect the realities of 

the international landscape and thus bears an intimate relationship with the current effort 

to refonn the UN. In this sense the research follows the contention of Gerd Oberleitner 

that 'a human security approach to international law can reinforce and strengthen 

attempts to being international law into line with the requirements of today's world' .36 

More specifically, the study develops the position that human security offers the 

opportunity to harness the 'power of the better argument' and to better reflect the 

transition, ignited by the establishment of the UN, to the rule of law in international 

relations in preference to rule by power.37 Indeed, it is clear from the UN Charter that 

the UN 'was intended to introduce new principles into international relations' with the 

32 W. Michael Reisman, 'Sovereignty and Human Rights in Contemporary International Law' (1999) 84 
American Journal of International Law 866 (popular sovereignty); International Commission on 
Intervention and State Sovereignty (lCISS), The Responsibility to Protect. (International Development 
Research Centre Ottawa 2001) (sovereignty as responsibility); 
33 UN SG, We the Peoples (n 13) 7. 
34 UN Charter, Article 2 (7). 
3S Kofi Annan, 'Two concepts of sovereignty' (1999) 352 The Economist (1999) 49 - 50. 
360berleitner, 'Challenge to International Law' (n 19) 186. (emphasis added). 
37 Ian Johnston, 'Security Council Deliberations: The Power of the Better Argument' (2003) 14 European 
Journal of International Law 437,480; Mariano 1. Aznar-Gomez, 'A Decade of Human Rights Protection 
by the UN Security Council: A Sketch of Deregulation?' (2002) 13 European Journal of International 

Law 221, 224. 
7 
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'avowed purpose oftransfonning relations among states,.38 In this way human security 

bears the potential to meaningfully contribute to the development of internationallaw.39 

Human security is already challenging international law in two areas in the broader 

context of UN refonn, that of the refonn of principal institutions such as the UN 

Security Council (SC) and the development of new nonns ofinternationallaw.40 In the 

latter respect, for example, the idea of human security in combination with the changing 

notion of sovereignty, specifically the re-casting of sovereignty as responsibility, has 

provided the foundation for the articulation of the notion of responsibility to protect 

which, as a proposed new nonn, was recognised by the UN at the 2005 World 

Summit.41 As such the research incorporates an analysis of the refonn of principal UN 

institutions and assesses the creation of new nonns, such as the responsibility to protect, 

in order to further illuminate the role of the UN in the pursuit of human security and to 

draw some conclusions as to the place of the idea of human security in international law. 

III. HARNESSING HUMAN SECURITY 

Yet, human security is an elusive and contested idea which bears no settled and clearly 

identifiable definition. Indeed, academic commentary on human security has flourished 

in the last decade which, in conjunction with policy initiatives at the international, 

regional and national level, has produced a verifiable profusion of definitions of human 

security which simultaneously testifies to and further exacerbates the contested and 

elusive nature of the idea of human security. Thus a primary objective of the study of 

human security in international law is to offer a coherent and principled definition of 

human security. This is a particularly timely and pertinent exercise given the recent 

commitment of the UN to discuss and define the 'notion of human security'. 42 

Moreover, as human security was championed by the UN and academics alike, it 

attracted a flurry of criticism as a policy agenda and, in particular, academics remain 

divided on the central question of whether, in the words of one commentator, human 

security marks a 'paradigm shift' and is thus to be taken seriously or is merely to be 

38 UN SG, We the Peoples (n 13) 6. 
39 See Oberleitner, 'Challenge to International Law' (n 19). . 
40 A human security perspective has already been applied in respect of refugees by the UN High 
Commissioner for Refugees. See Anne Hammerstad, 'Whose Security? UNHCR, refugee protection and 
state security after the cold war' (2000) 31 Security Dialogue 391. . ., 
41 This is not to say that the responsibility to protect is a legal norm. See Carsten Stahn, 'Responslblhty 
to Protect: Political Rhetoric or Emerging Legal Norm' (2007) 101 American Journal ojlnternalional 

Law 99. 
42 GA Res 60/1 (n 1) para. 143. 
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dismissed as 'hot air'. 43 Underlying such criticisms is the absence of a clearly 

identifiable definition of human security which has, for instance, arguably impeded the 

pursuit of human security by the UN. Furthennore, while commentary on human 

security burgeoned in other disciplines, human security has failed to ignite the minds of 

international legal scholars. The resounding silence of international law on human 

security - either the idea or practice - is particularly curious in light of the potential 

impact of human security on fundamental precepts of international law such as the 

notion of sovereignty and indeed, on the other side of the coin, the contribution of 

human security to the development of internationallaw.44 Thus by undertaking such a 

definitional exercise in respect of human security the research advances the exploration 

of the place of the idea of human security in international law and provides the basis for 

the critical assessment of UN practice in respect of human security, that is, the 

examination of the role and contribution of the UN in the quest for human security. 

A particularly recurrent assertion in the academic literature, which is matched in the 

policy sphere, is that human rights define human security. 45 This proposition is 

particularly attractive given that human rights and human security are clearly conceptual 

bedfellows as they share the core underpinning that people matter. Nevertheless, the 

implications and consequences of defining human security in tenns of human rights are 

under-explored.46 By examining the assertion that human rights define human security 

within the broader context provided by the place of human security in intemationallaw, 

it is clear that international law poses a number of challenges to human security, 

specifically in relation to the impact of sovereignty on human rights protection. As such 

43 Roland Paris, 'Human Security: Paradigm Shift or Hot Air?' (2001) 26 International Security 87,88. 
44 The deficit of commentary on human security in international law is beginning to be addressed, see for 
example Bertrand Ramcharan, Human Security and Human Rights (Martinus NijhofPublishers The 
HaguelNew York 2002); Gerd Oberleitner, 'A Challenge to International Law?' (n 19) and 'Porcupines in 
Love: The Intricate Convergence of Human Rights and Human Security' (2005) 6 European Human 
Rights Law Review 588; S. Neil MacFarlane and Yuen Foong Khong, Human Security and the UN: A 
Critical History (Indiana University Press Bloomington and Indianapolis 2006); Sandra Maclean, David 
Black, and Timothy Shaw, A Decade of Human Security: Global Governance and New Multilateralisms 
(Ashgate Aldershot 2006); Barbara von Tigerstrom, Human Security and International Law (Hart 
Publishing forthcoming). 
45 See for example, Sabina Alkire, 'A Conceptual Framework for Human Security' (Working Paper 2, 
Centre for Research on Inequality, Human Security and Ethnicity) 
<http://www.crise.ox.ac.uklpubs/workingpaper2.pdf.> accessed 6 Ma~ 2005; Bertrand G: Ramcharan, 
Human Rights and Human Security (The Hague Kluwer Law Internanonal 2002) 9. DWight Newman 
also sees a correlation between human rights and human security, see Dwight Newman, 'A Human 
Security Council? Applying a 'human security' agenda to Security Council refonn' (1999/2000) 31 
Ottawa Law Review 213. 
46 For instance, Bertrand Ramcharan simply declares: 'human rights define human security'. Ramcharan 
(n 45) 9. For an attempt to redress this deficiency see Oberleitner, 'Porcupines in Love' (n 44). 
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the research evaluates the prospects and challenges of bequeathing a defining role to 

human rights, and particularly, international human rights law, in respect of human 

security which, in tum serves as a microcosm of the wider issues of situating human 

security within a state centric international legal order and highlights the obstacles 

facing the UN in the pursuit of human security. 

IV. THE ARGIDIEXT 

The series of questions addressed by this study of human security in international law -

the contribution of the UN to the development of the idea of human security and to the 

achievement of human security, the connections between human rights, deyelopment 

and security, and the 'intricate convergence' of human rights and human security-+~ - are 

underpinned by the central proposition that human security has much to offer 

international law and the UN, in particular in respect of the 'three great purposes' of 

human rights, development and security. Indeed, at the heart of the study lies the 

overarching argument that human security is a framework for analysis and action, 

specifically in relation to UN activity in the disparate fields of human rights, 

development and security, and which draws upon international law as a foundation. 

The research uncovers the value added of a human security framework for the UN and 

international law more generally by way of pursuing the dual aims of the research, 

namely, to offer a coherent and principled definition of human security and to assess the 

capacity of the UN to contribute to the achievement human security. The definition of 

human security, in addition to situating the idea of human security within international 

law, provides the basis for the framework by which to analyse UN activity in pursuit of 

human security which focuses on the fields of human rights, development and security. 

Furthermore, as the assessment focuses on the capacity of the UN, particular emphasis 

is placed on the institutions of the UN SC, the UNDP and the newly instituted Human 

Rights Council (HR Council) as the primary UN bodies in the fields of security, 

development and human rights. The focus on the capacity of these U0: organs to 

achieye human security acknowledges the dynamic nature of the shift in priorities 

. f h' h d ,-+8 within the UN of puttmg 'people at the centre 0 eyeryt mg t at \\'e o. 

It is apparent that the research rests on the foundation that people matter and, more 

speci fically, that allcyiating human insecurity whether stemming from conflict andior 

~7 Oberleitner. 'Porcupines in love' (n 4·n. 
4S liN SCi. "'t' 'he Peoples (11 13) 7. 
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famine, is a worthwhile enterprise which the UN, as the core international institution in 

the fields of security, development and human rights, should actively pursue. Indeed 

the commitment to human security and the entitlement of all to a life in freedom from 

fear and freedom from want at the 2005 World Summit is echoed in the lli Charter 

which exhibits a clear concern with the welfare of human beings as embodied for 
~ , 

example, in the human rights provisions. As such the research advances the secondary 

and related argument that the UN has a pivotal, but under-developed. role in the 

achievement of human security. It is argued that the role of the UN has been stymied 

by the dominance of principles such as the principle of non-interference, territorial 

integrity and political independence which embody the state-centric character of the 

international legal order and are also found in the UN Charter alongside provisions for 

human rights. Further, during the cold war any conflict with human rights provisions 

were resolved in favour of such principles and thereby reinforced the state as the 

primary actor in the international landscape. Nonetheless, a shift towards balancing or 

reconciling these competing priorities of the UN is discernible in recent times. Changes 

in the international landscape such as increased international regulation in spheres 

traditionally seen as falling within the competence of states, '+l) along with new 

vulnerabilities to old threats and new challenges such as the proliferation of non-state 

actors at the international level, 50 have facilitated such a shift in priorities. This research 

examines the extent to which the UN has embraced such changes and has embedded the 

thinking that people matter in practice. 

v. THE STRUCTURE AND OUTLINE OF THE STlTDY 

The study of human security in international law consists of two main parts which 

reflect the dual aim of the research. Underlying Part One, which comprises of four 

chapters, is the aim of defining human security in a coherent and principled manner. To 

this end, Chapter One details and critically evaluates the existing plethora of human 

security definitions which is situated against an account of the evolution of the idea of 

human security at the intenlational level. The Chapter seeks to address the dilemma of 

definition by drawing upon the idea of essentially contested concepts to order the 

cacophony of definitions and to provide a point of departure for the ensuing definitional 

exercise. The historical roots of human security at the intenlational le\"el, particularly 

.)'1 Sec for exampiL' Christian Walter, 'Constitutionalising (Inter)national Governance: POSSibilities for and 
Limits to the Ikvelopment of an International Constitutional Law' {2001) 44 Gamall rear/wok oj 

/Iltemar/llll(/l La\\' 1 ~O. 
50 See generally. ll:\' SG. We tht' Peoples (n I J):, -
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by way of reference to the UN, are documented in Chapter Two, which also unco\'ers 

the broad strokes of human security as the entitlement of all to freedom from fear and 

freedom from want. While freedom from fear and want is not a ne\\' idea. having been 

articulated by US President Roosevelt in his 1941 State of the Union Address, an 

historical review of the establishment of the UN discloses that freedom from fear and 

freedom from want are founding aims of the UN and as such find expression in the L?\ 

Charter primarily, although not exclusively, in Articles 1 (3) and 55. 

Chapter Three examines these Charter provisions and ultimately concludes that human 

security is a purpose of the UN, the achievement of which is a goal value of the 'U:": 

community as a whole'. 51 Nonetheless, the UN possesses an inconsistent record in 

fulfilling its Charter mandate to achieve human security, which is documented in 

Chapter Three and serves to highlight the importance of the current efforts to refoml the 

UN. These documents exhibit a preoccupation with the idea of human security and a 

clear UN human security 'package' is discernible as founded on the inter-relationship 

between human rights, development and security. 52 Yet the challenge of definition 

remains. Chapter Four examines the persistently recurrent assertion that human rights 

define human security. In particular the prospects and challenges for achieving human 

security through UN human rights law is explored which produces the proposition that 

UN human rights law provides the legal and normative basis for the achievement of 

human security. 

Part Two, which is composed of two chapters, assesses the capacity of the UN to 

achieve human security which pays particular attention to UN activity in the fields of 

human rights, development and security. The critical assessment of UN capacity is 

undertaken by way of reference to the definition of human security derived from th~ 

proposition that UN human rights law is the legal and normative basis for the 

achievement of human security. Chapter Five focuses on the capacity of the primary 

UN human rights body. the newly instituted HR Council, to achieve human security. In 

doing so the Chapter draws upon the practice of, and the criticisms besieging. its 

predecessor, the embattled Commission on Human Rights. In a comparable manncr. 

Chapter Six assesses the capacity of the UN SC and the UNDP. as thc primary U\: 

~I Nigel 0, \\'hite, The United \'utions: Toward Illtematio1lal JIISflce (L)nne Remer B\)UIJn 20()2) 14. 
~~ Se~ Taylor Owen. '.\ Response to Id\\ard :\ewman: Conspicuously ,\bscnt.) \\'hy the Secrctary
Generall;sed Human SeL'urity in all but namc' (20(l~) 1 St I II tallY 's IIl(Cl'lld{{(Il/u/ Re\'icw 37. 
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bodies in the fields of security and development. Both chapters place particular 

emphasis on the prospects and challenges - normative, institutional and operational -

facing these institutions in achieving human security and, as such, drmv heavily upon 

the current efforts to reform the UN. 

The overarching argument that human security has much offer to international law and 

the UN weaves through the study and is drawn together in the conclusion which puts 

forward the UN human security framework. In doing so, the conclusion revisits the 

assertion that human rights define human security and evaluates the value added of a 

human security framework for the UN and international law more generally which 

includes a review of the implications and consequences of human security for 

international law. The conclusion ends with an assessment of the promise of the UN 

human security framework and in particular identifies the UN as a centre for 

harmonising and coordinating activities in pursuit of human security at the inten1ational, 

regional and national level. For, in the last analysis, there is a clear imperative to 

alleviate human insecurity as the crisis situation in Darfur and the ongoing conflicts in 

Iraq and Afghanistan all too readily illustrate, which is matched by a concomitant need 

to clearly delineate the role of international law and the UN in such an endeavour. The 

UN human security framework focuses on the place of human security in international 

law and the role of the UN in the quest for human security which, at the very least, 

reflects the importance attached to the idea human security as holistic and integrated 

approach to analysis by other disciplines and to the significance of human security as a 

policy agenda evident in the foreign policies of states such as Canada, Japan, NOf\vay, 

and Switzerland. 
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PART 0:\£ 

HUMAN SECURITY, INTE&'\fATIOl\AL LA'" A:\D THE U:\ITED 

NATIONS 

At certain pivotal moments the 'international system has addressed and expressed 

purposes and values,l of which the signing of the U?\ Charter in 1945 may be 

considered an example. Indeed the UN Charter proclaimed the maintenance of 

international peace and security, the development of friendly relations based on equal 

rights and the self-determination of all peoples, and the achievement of international 

cooperation in the economic and social fields along with human rights, as 'common 

ends' or purposes of the UN 2 which under the Charter, acts as a centre for 

harmonising the activities of UN member states in the 'attainment of these common 

ends,. 3 Further, the UN Charter articulated a number of principles that guide and 

underpin the UN and UN member states in pursuit of the purposes, including the 

sovereign equality of all states, the prohibition on the use or threat of force, and the 

principle of non-interference in the domestic affairs of member states. 4 Indeed these 

Charter provisions have the 'avowed purpose of transforming relations among states, 

and the methods by which the world's affairs are managed'S and thus the UN Charter 

stands as a 'constitutional moment' having expressed the values of the international 

system.6 In this sense, it is argued that the UN Charter represents a critical shift in the 

values pursued by the international system particularly as, through provisions such as 

those pertaining to human rights, the idea that people matter is injected into 

international law. As such, the primary objective of this Part is to situate the idea of 

human security within international law. 

In essence the Part seeks to 'habilitate' human security \\'ithin international law 

discourse and to lay the foundation for an assessment of UN practice in respect of 

I LOUIS Henkin. International Law: Politics and J'alues (Kluwer Law Intemational Boston/The 

lia!!,llL' London 1995) 99. 
2 ll~ Charter. Artick 1 (1) - 0), 
.. Li:,\ Charter. Article 1 (4). 
4 Ll]'\ Charter. Article: (1). (4) and (7). 
5 ll]'\ SG. We the Peol'lt's The role of the VA'in the 2 rr Century (C'\: Dept of Public Infonnation \:ew 

York 2000) 6. 
b Henkin (n 1) 99. 
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human security. 7 As such, the analysis that follows primarily occurs at the level of 

ideas. Indeed the overarching aim of the Part, which consists of four chapters, is to 

'clarify the meaning,g of human security for international law and the UN and to this 

end, Chapter One provides an overview of the available definitions and descriptions 

of human security in order to begin to chart the terrain occupied by the idea. While 

this assessment underscores the dearth of commentary on the idea of human security 

in international law, the potential of human security as a framework for analysis and 

action is evacuated from the plethora of definitions by way of embracing the essential 

contestability of the idea. Indeed, such an approach uncovers the broad strokes of 

human security as being about the entitlement of all to freedom from fear and want 

which is explored in historical perspective in Chapter Two. Chapter Three follows 

with a determination, and ultimately an evaluation, of the role of the UN in respect of 

human security and as such begins to sketch the meaning of human security for 

international law in general and the UN in particular. More specifically, the Chapter 

concludes with the identification of the UN human security 'package' which renders 

the contours of the place of human security in international law more distinct. 

Chapter Four explores the pivotal position accorded to human rights under the UN 

human security package, with particular emphasis on the implications for the 

development of the idea of human security and the achievement of human security. 

7 The notion of 'habilitating' human security is borrowed from Barry Buzan who speaks of 'habilitating 
the concept of security' as the notion is under-developed and under-explored. Barry Buzan, People. 
States and Fear: An agenda/or international security studies in the post-cold war era (Lynne Rlenner 

Publishers Colorado 1991) 3. 
8 David Baldwin asserts that' conceptualising' is about 'clarifying the meaning' of an idea and not 
testing hypothesis or constructing theories. David Baldwin, 'The Concept of Security' (1997) 23 

Review 0/ International Studies 5, 6. 
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CHAPTER ONE 

WHAT IS HUMAN SECURITY? CONTEXT AND CONCEPT 

I. INTRODUCTION 

There are a plethora of definitions and descriptions of human security emanating from a 

multitude of different sources such as the United Nations (UN), governments and other 

international, regional and national organisations and institutions of various hues. I 

Academics, hailing from disparate fields of research and disciplines, have also joined in 

the cacophony of voices clamouring around the idea of human security.2 This profusion 

of definitions and descriptions is testimony to the contested and elusive nature of the 

idea of human security and yet the Ottawa Treaty 1998 which instituted a ban on anti

personnel landmines and the Rome Statute 1998 which established the International 

Criminal Court are both counted among the many accomplishments of human security.3 

Thus, it is easy to appreciate Roland Paris's succinct observation that: 

[t]o say that human security has served as an effective rallying cry is different 
from claiming that the concept offers a useful framework for analysis4 

Underlying this statement is a concern as to using a politically powerful idea which is 

weakly conceptualised. Indeed, Sadako Ogato, co-chair of the Commission on Human 

Security (CHS), stated that '[h]uman security is a term that can mean all and nothing ... 

1 For example the governments of Canada, Japan and Switzerland have all adopted human security as an 
organising concept for their respective foreign policies. The Canadian and Japanese governments have 
been instrumental in the establishment of the Human Security Network and the Commission on Human 
Security respectively. The interest in human security is also apparent in Africa with the African Human 
Security Initiative and similarly in the Middle East with the Regional Human Security Centre. 
2 These fields of research fall along a spectrum from development studies to security studies and can be 
traced back to the origins of the idea of human security in both disciplines. An excellent illustration of 
the diverse fields of research and disciplines which human security attracts is seen in the Special Section 
of the journal Security Dialogue which was devoted to human security. See Special Section 'What is 
Human Security' (2004) 35 Security Dialogue 345. For example see the contribution by Donna Winslow 
and Thomas Hylland Eriksen as anthropologists. Donna Winslow and Thomas Hylland Eriksen, 'A Broad 
Concept that encourages interdisciplinary thinking' (2004) 35 Security Dialogue 361. See also 'Human 
Security' (2005) I St Antony's International Review 5 - 118. 
3 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel 
Mines and on their Destruction (adopted 18 September 1997, entered into force I March 1999) 36 ILM 
1507; Rome Statute of the International Criminal Court (adopted 12 July 1998, entered into force 1 July 
2002) 2187 UNTS 90 (Rome Statute). 
4 Roland Paris, 'Human Security: Paradigm Shift or Hot Air?' (2001) 26 International Security 87. 87 -
88. Paris has repeated this concern most recently in the Special Section of the journal of Security 
Dialogue devoted to human security. See Roland Paris, 'Still an inscrutable concept' (2004) 35 Security 
Dialogue 370. 
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rendering it conceptually vague and of little practical use'. 5 Thus the study of human 

security in international law begins with the question: what is human security? This is a 

timely and pertinent endeavour given the recent commitment of the UN to discuss and 

to define 'the notion of human security in the General Assembly' undertaken at the 

2005 UN World Summit. 6 More specifically, the Chapter seeks to harness the potential 

of human security for analysis and action and to this end, addresses the concerns as to 

the analytical clarity and practical utility of such an elusive and contested concept and in 

doing so sets out on the quest to devise a human security framework. 

The Chapter consists of three substantive parts the first of which charts the evolution of 

the idea of human security in academia and in policy at the international level, which 

clearly illustrates the potential of human security as a framework for analysis and action 

(Part II). Against this backdrop it is unsurprising that there are a verifiable multitude of 

definitions and descriptions of human security, a review of which is undertaken in Part 

III. Although the overview is conducted primarily in order to draw out commonalities 

and to thereby paint a picture of the idea of human security, it also confirms the 

enduring potential of human security as a framework for analysis and action. 

Nevertheless, a critical appraisal of these definitions and descriptions expose a number 

of definitional difficulties plaguing human security which, in order to harness the 

potential of human security as a framework for analysis and action, must be overcome. 

Thus, having identified a number of definitional difficulties faced by human security, 

the Chapter proposes a way by which to meet the challenge of definition and thereby 

begin to harness the potential of human security as a framework for analysis and action 

(Part IV). 

II. THE EVOLUTION OF THE IDEA OF HUMAN SECURITY 

Human security has a distinguished heritage claiming ancestry in key evolutions in the 

understandings of 'security' and 'development'.7 Indeed, human security emerged at 

the confluence of a discernible shift in focus in the field of security studies and a 

comparable change in emphasis in development studies. The change in the 

s Sadako Ogato, 'Overview for the Commission on Human Security' <http://www.humansecurity
chs.org/pastlfirstloverview.html> accessed 28 February 2003. 
6 UN GA Res 60/1, '2005 World Summit Outcome' (16 September 2005) UN Doc AlRES/60/1, para. 143. 
Hereinafter referred to as the Outcome Document. 
7 See Kanti Bajpai, 'Human Security: Concept and Measurement' (Kroc Institute Occasional Paper 
#19:0P: 1, August 2000) <http://www.nd.edul-krocinstlocpaperslop 19 l.pdt> accessed 16 M~y 2005; S. 
Neil MacFarlane and Vuen Foong Khong, Human Security and the UN: A Critical History (Indiana 
University Press Bloomington 2006) 139 - 202. 
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understanding of 'security' and 'development' advocated in the relevant academic 

literature was matched, and at times preceded, by a comparable evolution in the policy 

sphere. 
8 

By examining the 'broadening and deepening' of the legitimate remit of the 

given discipline and field of activity, this Part charts the evolutionary track of human 

security with particular emphasis on the fundamental characteristics of the 'broadening 

and deepening' in the understandings of security and development that proved 

conducive to the evolution of the idea of human security. 

The term 'broadening and deepening' was first employed to describe the changes in the 

focus of security studies although, as will be apparent, it usefully describes the changes 

in development studies. 9 According to Roland Paris, 'broadening' in the security 

context means considering non-military threats and he refers to environmental scarcity 

and degradation, the spread of disease, and terrorism amongst others as examples of the 

expansion of the remit of security in this regard. Paris continues to depict 'deepening' 

as consideration of the security of individuals and groups. 10 This broadening and 

deepening of the subject-matter and actors falling within the legitimate remit of the 

notion of security may be attributed in part to a series of reports by blue-ribbon 

commISSIons in the 1980's and 1990's, namely, the Independent Commission on 

International Development Issues (the Brandt Commission), the Independent 

Commission on Disarmament and Security (the Palme Commission), the Stockholm 

Initiative on Global Security and Governance and the Commission on Global 

Governance. 11 

8 Simon Chestennan has remarked in the context of the evolution of peace building missions of the UN, 
that practice led policy development and often academic commentary had to catch up on practical 
developments. See Simon Chestennan, You the People: The United Nations, Transitional Administration 
and State-Building (OUP Oxford 2004) 7. A similar observation may be made in respect of the evolution 
and indeed emergence and consolidation of human security onto the international agenda as states such as 
Canada and Japan led the field in tenns of policy development, while academia struggled to maintain 
apace such developments. Indeed Keith Krause has remarked '[t]he most striking thing about the concept 
of human security is that it was born in the 'policy world', and did not spring forth from academics or 
analysts'. Keith Krause, 'Is Human security More than Just a Good Idea?' in Michael Brzoska and Peter J. 
Croll (eds), Promoting Security: But How and For Whom? (Bonn International Centre for Conversion 
Bonn 2004) 43. 
9 For use of the phrase in the context of the development of security studies see Paris, 'Paradigm shift' (n 
4) and Steve Smith, 'The Increasing Insecurity of Security Studies: Conceptualising security in the last 
twenty years' (1999) 20 Contemporary Security Policy 72. 
10 Paris, 'Paradigm Shift' (n 4) 97. 
II The Brandt Commission issued two reports, the first in 1981 and the second in 1983. Independent 
Commission on International Development Issues, North-South: A programme for sun-ivai (Pan Books 
London and Sydney 1981) and Independent Commission on International Deve lopment Issues, Common 
Crisis: North-South: Co-operation for world survival (MIT Press Massachusetts 1983). In the interim the 
Palme Commission had published its report, Common Security, in 1982. Independent Commission on 
Disannament and Security, Common Security: A Programme for Disarmament (Pan London 1982). In 
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The Brandt Commission issued two reports, North-South: A programme for survival in 

1981 and Common Crisis: North-South: Co-operation for world recovery, in 1983. 12 In 

North-South, the Brandt Commission presented a persuasive argument for a new 

concept of security based on the idea of mutual interest. The Commission explained 

mutual interest as 'mankind wants to survive, and one might even add has the moral 

obligation to survive'. 13 This in tum raised questions of peace and war along side issues 

of 'world hunger, mass misery and alanning disparities between the living conditions of 

rich and poor' .14 This led to the observation that there is a 'growing awareness' that 

chaos and insecurity stemming from 'mass hunger, economic disaster, environmental 

catastrophes, and terrorism' may pose an equal danger to peace on a par with military 

conflict. 15 The Commission thus stated: 

true security cannot be achieved by a mounting build-up of weapons - defence 
in the narrow sense - but only by providing basic conditions for peaceful 
relations between nations, and solving not only the military but also the non
military problems which threaten them 16 

By advocating an expansion of security threats beyond the military, the reports of the 

Brandt Commission epitomise what has become known as the notion of comprehensive 

security. The 1982 report of the Palme Commission, which was noted with approval in 

the second report of the Brandt Commission, presented the notion of common security. 17 

Common security, like comprehensive security, stressed that 'international peace must 

rest on a commitment to joint survival rather than a threat of mutual destruction,18 

which also depends on addressing the discrepancies in the 'basic conditions of life in 

the different parts of the world' .19 The Palme Commission argued that it was only on 

1991 the report of the Stockholm Initiative recommended the establishment of the Commission on Global 
Governance, which duly delivered its report in 1995. The Stockholm Initiative on Global Security and 
Governance, Common Responsibility in the 1990's (Prime Minister's Office Stockholm 1991); 
Commission on Global Governance, Our Global Neighbourhood (OUP Oxford 1995). 
12 The legacy of the Brandt Commission survived the brief life-span of the Commission. See 
<http://www.brandt21forum.info/> accessed 1 August 2007. 
13 Brandt Commission, North-South (n 11) 13. 
14 Ibid. 
IS Ibid. 
16 Ibid 124. 
17 Palme Commission (n 11) 6 - 11. In explaining 'common security' the Palme Commission proceeded 
from the assertion that a secure state is one which is free from external military threat and 'preserves the 
health and safety of its citizens'. Ibid 4. 
18 Ibid 139. 
19 Ibid 7. Joachim Muller notes that the report of the Palme Commission received 'world-wide attention' 
and that the UN SG addresses similar issues and concerns in An Agenda for Peace. Joachim Muller (ed), 
Reforming the United Nations: The Quiet Revolution (Kluwer Law International Londonffhe Hague 2001) 

21. 
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the basis of 'cooperative efforts and policies' that 'all the world's citizens' would be 

'able to live without fear of war and devastation, and with the hope of a secure and 

prosperous future for their children and later generations'. 20 These reports, concerned 

with traditional military threats to security and the impact of an increasing gap in the 

economic development of the global north in comparison to the global south, 21 

broadened the legitimate reach of security. 

The 1991 report of the Stockholm Initiative stressed the importance of a wider concept 

of security which includes 'threats that stem from failures in development, 

environmental degradation, excessive population growth and movement, and lack of 

progress towards democracy'. 22 The assessment of developmental and environmental 

threats to security and the role of democracy and human rights carried out by the 

Stockholm Initiative provided the foundation and the impetus for the report of the 

Commission on Global Governance. The Commission on Global Governance reported 

in 1995, advocating a concept of global security that is broader than the 'traditional 

focus on the security of states' and encompasses 'the security of people and the 

planet' . 23 This latter aspect broadens the range of threats falling within the global 

security agenda beyond military threats to include 'pressing post cold-war humanitarian 

concerns' such as famine and ethnic conflict.24 This expansion is important as 'states 

cannot be secure for long unless their citizens are secure,25 and in this way, by shifting 

the focus of security to people, the Commission on Global Governance deepens the 

reach of the notion of security. Indeed the Commission postulates that the 'security of 

people' must be placed on an equal footing to security of states on the global security 

agenda. 26 

20 Ibid 8. In a similar vein the Palme Commission explained one of the four principles of common 
security - all nations have a legitimate right to security - in the following terms: 'A secure existence, free 
from physical and psychological threats to life and limb, is one of the most elementary desires of 
humanity. It is the reason why human beings choose to organise nation states, sacrificing certain 
individual freedoms for the common good - security. It is a right shared by all - regardless of where they 
live, regardless of their ideological or political belief. Ibid. ..' 
21 For example, the second report of the Brandt Commission was prompted by '[d]etenoratmg e.co~onuc 
conditions [that] already threaten the political stability of developing countries'. Brandt Conurusslon, 

Common Crisis (n 11) 1. 
22 The Stockholm Initiative (n 11) 17-18. 
23 Commission on Global Governance (n II) 78. 
24 Ibid 81. 
25 Ibid. (Emphasis added). 
26 Ibid 82. 
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Academic literature has also contributed to the 'broadening and deepening' of security 

studies.27 For example, in observing a relative explosion of interest in the notion of 

security in the 1980s, Barry Buzan remarked 'the common theme underlying these 

voices was that a notion of security bound to the level of individual states and military 

issues is inherently inadequate'. 28 His attention then turns to charting the developments 

during the 1980's of which the idea of common security advanced by the Palme 

Commission was a particularly prominent feature. 29 However, Buzan's self-appointed 

task is to 'habilitate the concept of security,30 and to this end he puts forward a concept 

of security centred on the state and weaves a complex web of inter-relationships 

between individual security, national security and international security and identifies 

five sectors of security threat. 

Buzan maintains that the 'individual represents the irreducible basic unit to which the 

concept of security can be applied,31 but nevertheless argues that individual security 

cannot provide the 'common denominator' for national security and international 

security. 32 This is in part because to do so would ignore the political reality of an 

inherent tension between the individual and the state and thus the state is central to 

Buzan's exercise of habilitating the concept of security. An examination of the nature 

of the state, demanded by its status as the referent object of security, reveals that strong 

states are necessary for individual and national security and are a necessary, though not 

sufficient condition for international security, thereby buttressing Buzan's conclusion in 

favour of the centrality of the state. 33 The examination also reveals five sectors of 

27 Smith identifies seven developments contributing to the broadening and deepening of the field of 
security studies. These are: the Palme Commission and the notion of common security; the third world 
security school; the work of Barry Buzan and the 'Copenhagen School' constructivist security studies; 
critical security studies; feminist security studies; and, poststructural security studies. See Smith, 
'Increasing Insecurity' (n 9). Smith later revises this enumeration and offers the following taxonomy of 
main developments that contributed to the broadening and deepening of security studies: the 'Copenhagen 
School'; constructivist security studies; critical security studies; feminist security studies; post
structuralist security studies; and, human security. See Steve Smith, 'The Contested Concept of Security' 
(Working Paper Series No. 23, The Concept of Security before and after September 11, Institute of 
Defence and Strategic Studies, May 2002) 
<hru>:llntu.edulsglidss/publications/WorkingPapersIWP23.PDF> accessed 29 June 2006. (Emphasis 
added). 
28 Barry Buzan, People. States and Fear: An agenda/or international security studies in the post-cold 
war era (Lynne Rienner Publishers Colorado 1991) 6. Buzan noted the substantial contributions of Ken 
Booth, Hedley Bull and others to conceptualising security. 
29 Ibid 13. 
30 Ibid 3. 
31 Ibid 35. 
32 Ibid 51. 
33 Ibid 106. See in particular. chapter 2 'National Security and the Nature of the State'. 
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security issues which form the 'legitimate national security agenda' .34 These sectors are 

military, political, economic, societal and ecological and each encompasses a wide 

range of threats which occasionally overlap.35 In this way Buzan makes a significant 

contribution to the academic literature in the field of security studies not in the least by 

propelling the discernible trend in the literature of 'broadening' and 'deepening' the 

security agenda.36 

Of course the shift towards broadening and deepening the field of security studies has 

been resisted in some quarters and indeed, the arguments have been subj ect to intense 

criticism. For instance Common Security the 1982 report of the Palme Commission was 

criticised as being a product of the time embedded within cold war rivalries and 

considerations of nuclear warfare.37 In contrast, Buzan's seminal book Peoples, States 

and Fear was criticised for its avowed emphasis on the centrality of the state and 

perhaps implicitly for not advancing the cause of 'deepening' the ambit of security 

studies sufficiently. Notwithstanding such issues and the strength of the argument 

against widening the content of security, Steve Smith concludes that the field of security 

studies is healthier because it has undergone 'broadening and deepening', thereby 

permitting penetrating questions such as 'who security is for, how is it achieved, and 

what it means for whom' to be asked. 38 

The UN Secretary-General (SG) answered these questions in the Millennium Report in 

which the vision for the UN in the new millennium was articulated, in particular the SG 

proclaimed that the UN 'exists for, and must serve, the needs and hopes of peoples 

everywhere,.39 It is unsurprising that the SG sees the cornerstone of the UN security 

agenda, freedom from fear, as a 'human-centred approach to security' .40 The change in 

the understanding of security is necessitated by changes in weaponry and warfare and 

34 Ibid 16. 
35 Ibid 116 - 134. 
36 Other academics arguing for broadening and deepening of security studies, primarily on the basis of a 
changed security landscape in the aftermath of the Cold War, include Richard Ullman, 'Redefining 
Security' (1983) 8 International Security 129 and Jessica Tuchman Matthews, 'Redefining Security' 
(1989) 68 Foreign Affairs 162. 
37 Smith, 'Increasing Insecurity' (n 9) 80 - 81. 
38 Ibid 95. David Baldwin asked very similar questions, namely 'security for whom?'. 'security for what 
values?', 'how much security?', 'from what threats?', 'by what means?', 'at what cost?' and finally, 'in 
what time period?'. See David Baldwin, 'The Concept of Security' (1997) 23 Review of International 

Studies 5. 
39 UN SG, We the Peoples: The Role of the United Nations in the 2 lSI Century (UN Dept of Public 

Information New York 2000) 6. 
40 Ibid 43. See Chapter Three. 



includes 'the protection of communities and individuals from internal violence' .41 At 

the heart of the human-centred approach to security lies preventive and deterrent 

strategies, which in tum demand a deeper understanding of the causes of conflict that 

includes recognition of the relationship between development and security. Hence, the 

SG remarks that the strategies detailed in the Millennium Report ill respect of 

development are relevant to the prevention and deterrence of conflict. Moreover, the 

Report observes that a more integrated approach is required by those involved in 

conflict prevention and more generally development, such as the UN, the Bretton 

Woods institutions, governments and civil society.42 However, an integrated response 

must be accompanied by the promotion of human rights, the protection of minority 

rights and the institution of appropriate representative political arrangements, 

particularly where ethnic divisions have given rise to conflict. Nevertheless, the SG 

recognises that prevention and deterrence are not always a successful combination and 

thus adds protection of the vulnerable, primarily by way of strengthening international 

human rights and humanitarian law, to the proposed strategies.43 In short, the new 

understanding of security proposed in the Millennium Report IS a product of, and 

reflects, the broadening and deepening of the notion of security.44 

Yet, David Baldwin sees this broadening and deepening as being 'more concerned with 

redefining the policy agendas of nation states than with the concept of security itself .45 

Indeed this absence of conceptual analysis and emphasis on policy concerns is clearly 

apparent in the reformulation of the UN security agenda noted above and is similarly 

evident in the reports of the Brandt Commission, Palme Commission and Commission 

on Global Governance, with the references to ethnic conflict and other new realities of 

'post cold-war humanitarian concerns'. 46 As such, Baldwin seeks to untangle the 

conceptual analysis of security, that is 'clarifying the meaning' of the concept of 

41 Ibid. 
42 Ibid 45. The SG also stresses the role of civil society generally and the social responsibility of global 
companies and banks in conflict prevention. 
43 Ibid. In this latter respect, the SG also identifies a number of issues such as intervention, sanctions, and 

arms reduction as requiring attention. 
44 Joachim Muller charts the influence of the blue-ribbon commissions on UN reform efforts. Muller (n 
19) 20 - 21. For example Muller notes that the 'recommendations of the Palme Commission received 
world-wide attention' and continues to observe that the 'security initiative by Secretary-General Boutros 
Boutros-Ghali, described in An Agenda for Peace ... focused on a number of similar issues and reform 

Eroposals·. Ibid 21. 
S Baldwin (n 38) 5. 

46 Commission on Global Governance (n 11) 81. 
23 



security,47 from empirical and policy concerns and, in this respect, e\'en obseryes that 

Buzan's effort of 'rehabilitating' security is tarnished with 'empirical observations' .48 

Moreover, according to Baldwin, the relevant academic literature on the concept of 

security has long recognised the multidimensional nature of security along with 

'conceptualising security at levels other than the nation-state' .49 Thus, to clarify what is 

meant by 'security', Baldwin argues it is necessary to ask two questions, 'security for 

whom?' and 'security for which values?,50 These questions provide the necessary 

'specifications for defining security as a policy objective',51 the first of which has a 

wide range of possible answers, including 'the individual (some, most, or all 

individuals), the state (some, most, or all states), the international system (some, most. 

or all international systems)', which is decided by the research in question. 52 The 

values of the individual(s), state(s) and others provide the answer to the second question, 

'security for which values', although Baldwin does stress that this defining specification 

does not include 'vital interests' or 'core values' as do so suggests some empirical or 

policy consideration as to what is vital or core. 53 

A comparable, albeit earlier, change in the understanding of 'development' is clearly 

apparent in academic commentary and policy documents emanating from organisations 

such as the UN through initiatives like the United Nations Development Programme 

(UNDP), Yet, Henry 1. Steiner and Philip Alston remark that even if there was a time 

when consensus as to the 'components and character of development' had flourished 

that period has long receded into the annals of history.5.+ Indeed the understanding of 

development has, in the words of Keon de Feyter, 'shifted over time'. 55 De Feyter 

continues to chart the changes in the meaning of development beginning in 1945 with 

the inception of the UN where development was equated with economic development 

and when the dominant theory 'on international economic and social co-operation ... 

47 Ibid 6. 
4S Ibid 7. 
49 Ibid ~J, Cf. Buzan (n ~~) 3. 
50 Ibid 1 J - 14, 
51 Ibid 12. Baldwin offers a further live 'specifications for defining policies for pursing' the poltcy 
objectivc of security. These are 'how much security')', 'from what threats?', 'by what means'!'. 'at what 

cosC" and finally, 'in \\'hat time period?', Ibid 14 - 17. 
5~ Ibid 1 J, 
5.1 Ibid 14, 
q Henry J. Steiner and Philip Alston, /llfcrnationa/ Human Rights in Context: {dU', Politics lind ,\fora/I 
(~llJ edn OUP Oxford ~OOO) 1J 15, They conclude that the term development 'IS as (OllteslL'd as so many 

other kcy concepts'. Ihld 1J 15 . ' 
55 Kocn de Fey tn, World f)lTt'!opment La\\': Sharing responsihility/or tin'dOrmll'nt (I11tcrSl'lltIJ 

Ant\\'erpcn ~OOl)~, 



was functionalism,.56 Theo van Boven supplements de Feyter's cartographic exercise by 

observing that this approach to development had been abandoned by the U~ as early as 

1970 when a report documenting the first UN Development Decade \\'amed of the 

implications of an undue emphasis on economic growth, particularly for the realisation 

of human rights. 57 Indeed, according to de Feyter the biggest change in the 

understanding of development, particularly for the UN, came with the broadening of the 

concept of development 'beyond its purely economic dimension' .58 De Feyter places 

this 'major breakthrough' as occurring in the 1990's which, unsurprisingly, coincides 

with the work of the UNDP in respect of the notion of human development. 59 

The UNDP championed the notion of human development. which arose in direct 

response to the deficiencies involved in equating development with economic growth as 

measured through GNP, savings, investments and other 'national aggregates'. 60 The 

UNDP debuted human development on the international stage in 1990 \'ia the first 

UNDP Human Development Report (HDR), which addressed in large part how 

economic growth fails to translate into human development. Human development was 

defined therein as 'a process of enlarging people's choices' .61 According to the Report 

the 'most critical' choices pertain to leading a long and healthy life, to being educated 

and to enjoying a decent standard of living.62 The Report proposed to measure these 

three essential elements in terms of life expectancy, literacy and income, which 

according to the 1995 HDR must be considered in light of gender equality and the 

principle of non-discrimination more generally.63 The 1995 HDR also provided further 

elaboration as to the concept of human development by way of identifying the four 

major elements of human development as productivity, equity, sustainability and 

empowerment. 64 

Nonetheless, evidence of the 'humanising of development' in the academic literature 

can be traced back to the 1970's and 1980's. Mahbub ul Haq made a principal 

56 Ibid 71. 
57 Theo "an Bo\'cl1. 'Human Rights and Development: The UN Experience' in Da\'ld P. Forsythe (ed), 
Human Rights and Dcvelopment: Intemational /'[ell's (\Iacmillan Basingstoke 1989) 1 ~6, 

5S de Fcyter. (n 55) 32. 
59 Ibid 32. 
60 t\lacFariane and Foong Khong (n 7) 161. 
61 L1NDP. Human Dndopmcnt Report 19<)(} (OUP Oxford 1990) 9, 
6~ The Rep0l1 did add a further thrcc choices of relnal1ce to the concept of human de\'t~lopment. that of 
political frccdom. guaranlL'cd human rights and self-respect. Ibid 10. 
(1.' U:\DP. Human DlTc/opment Report 1995 (OUP Oxford 199~) 12. 

6-1 Ibid 12. Sec de h-vter. (n :,:,) 4, 
UnlvcrSlt}' 
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contribution in this regard, particularly in respect of the development of the notion of 

human development and the idea of a human development index in his capacity as 

Special Advisor to the UNDP. Amartya Sen, also an esteemed economist, played a 

similar contributory role in expanding the traditional notion of 'development' by 

propounding 'the capability approach' to development. He expounded the notion of 

development as freedom that is 'development as a process of expanding the real 

freedoms that people enjoy'. 65 This was relied upon by ul Haq in formulating the 

notion of human development for the UNDP. Jack Donnelly, an early proponent of the 

broadening of the understanding of 'development' beyond the confines of economics, 

added an important perspective - that of human rights - which furthered the 

'humanisation' of development. Donnelly challenged the received wisdom that the 

suspension of human rights, both economic, social and cultural rights along with civil 

and political rights, were necessary in order to obtain higher levels of economic 

development. 66 

Given the instrumental role of Sen and ul Haq in the creation of the human development 

index it is unsurprising that the understanding of development as human development 

and in particular the understanding professed by the UNDP, is mirrored in the academic 

commentary. For instance, Subrata Roy Chowdhury and Paul J.I.M de Waart, also at 

the beginning of the 1990's, offered the following definition of development: 

a comprehensive economic, social, cultural and political process, which aims at 
the constant improvement of the well-being of all individuals and peoples on the 
basis of their active, free and meaningful participation and of social justice (fair 
distribution of benefits )67 

Thus it is easy to appreciate de Feyter's statement in 2001 that although terminology 

differs 'it is clear that development aims at enlarging the opportunities people have in 

their lives' adding that environmental, social, and political aspects of development are 

as important as 'the goals of increasing productivity and income' .68 Indeed the human 

65 Amartya Sen, Development as Freedom (OUP Oxford 1999) 1. 
66 It was this argument and a similar one advanced in the 1970's that prompted Jack Donnelly to assess 
the relationship between human rights and development. Jack Donnelly, 'Human Rights and 
Development: Complementary or Competing Concerns?' (1984) 36 World Politics 255. See also, Jack 
Donnelly, 'Human Rights, Democracy and Development' (1999) 21 Human Rights Quarterly 608. 
67 Subrata Roy Chowdhury and Paul J.I.M de Waart, 'Significance of the Right to Development: an 
introductory view' in Subrata Roy Chowdhury, Erik M.G. Denters and Paul J.I.M de Waart (eds) The 
Right to Development in International Law (Martinus Nijhoff Dordrecht 1992) 21. 
68 de Feyter (n 55) 32. De Feyter also acknowledges that this multidimensional approach to development 
is ambitious not in the least due to the institutional implications. Moreover, it may be pertinent to recall 
David P. Forsythe's concluding remarks that for purposes of analysis. particularly relating to the 
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focus and the multidimensional character of this understanding of development are 

clearly apparent in the UN development agenda as articulated by the SG in the 

Millennium Report.69 Here the SG called on member states to advance freedom from 

want, in particular to reduce the number of people living in poverty by half by 2015 as 

poverty is not merely 'an affront to our common humanity' it also exacerbates other 

problems such as ethnic and religious conflict. 70 In order to achieve this, the SG 

proposed a multifaceted approach including sustainable growth, tackling diseases such 

as HIV / AIDS, employment and education. 

Human security emerged from efforts to broaden and deepen the understanding of 

'security' and 'development' in both academia and practice/1 and more particularly, at 

the nexus between security and development. In other words the idea of human security 

emerged at the point at which fundamental characteristics in the comparable 

transformation in the understandings of security and development, coincided and 

overlapped. The focus on people and the expansion of sources of insecurity beyond the 

traditional military rubric to include threats to the security of people such as famine and 

environmental degradation, as based on a 'growing awareness' of the need to address 

new realities and to meet old challenges, counted as fundamental characteristics of both 

security and development producing the idea of human security. As such human 

security offers a unique perspective from which to analyse the relationship between 

security and development and it unsurprising that academics are attracted by the 

promise of a holistic approach to analysis that human security offers. 72 Moreover, 

governments, such as Canada and Japan, have adopted human security approaches to 

foreign policy to better reflect the multifaceted sources of insecurity, such as HIV / AIDS 

and child soldiers. Thus, the heritage of human security in key evolutions in the 

understandings of security and development indicates the potential of human security as 

relationship between human rights and development, that there are benefits in equating development with 
economic development. See David P. Forsythe, 'Human Rights and Development: A Concluding View' 
in Forsythe (ed), (n 57) 351-352. Cf. UNDP, Human Development Report 2000 (OUP Oxford 2000) 19. 
69 See Chapter Three. 
70 UN SO, We the Peoples (n 39) 19 - 20. 
71 S. Neil MacFarlane and Yuen Foong Khong state: 'One principal aspect of the effort to broaden the 
concept of security concerned the relationship between development and security'. MacFarlane and 

Foong Khong (n 7) 143. 
72 Ellen Lammers noted the advantage of 'linking human security to refugee/returnee issues' in terms of 
realigning analysis which is skewed on 'the material aspects of the supposed needs of refugees'. Ellen 
Lammers, Refugees. Gender and Human Security: A theoretical introduction and annotated bibliography 
(International Books Utrecht 1 ~9~) 55. Connie. Peck similarly noted with ~p~roval t~e noti~n of h~man 
security as offering a 'more hohsnc understanding of the problem of COnfllCt . Conme Peck, Sustainable 
Peace: The role o/the UN and Regional Organisations in Preventing Conflict (Rowman and LIttlefield 
Publishers LanhamlBoulderlNew York/Oxford 1998) 204. 
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a framework for analysis and action, for example, to address new realities and meet old 

challenges. Nonetheless, as the following demonstrates, this multidimensional heritage 

ensures that there are a profusion of definitions and descriptions of human security. 

III. DEFINITIONS OF HUMAN SECURITY 

This Part canvasses the definitions and descriptions of human security emanating from 

the UN, governments and regional institutions along with academics of various hues 

with a view to painting a picture of the idea of human security. The commonalities 

permeating these definitions of human security are drawn out by way of a textual and 

comparative analysis which also speaks to the potential of human security as a 

framework for analysis and action. Nonetheless, the profusion of human security 

definitions hampers the quest for a human security framework and, to this end, the 

second Section of this Part critically evaluates the definitions and descriptions of human 

security canvassed in the first Section. 

A. An Overview of the Definitions of Human Security 

The UN first alluded to the term human security in the 1992 document, 'An Agenda for 

Peace'. Buried amongst expressions of renewed opportunity to build peace, stability 

and security in the aftermath of the cold war, the then SG of the UN, Boutros Boutros

Ghali proclaimed that each organ of the UN has a 'special and indispensable role to play 

in an integrated approach to human security'. 73 A similar reference to the term human 

security is found in the sister document to 'An Agenda for Peace'. In 'An Agenda for 

Development' peace is seen as the foundation for a revitalised concept of development 

and recognition is given to the interrelationship between development and conflict.
74 

As such, the SG stated 'national budgets which focus directly on development better 

serve the cause of peace and human security' .75 

The succeeding SG, Kofi Annan, similarly saw human security as an idea around which 

to harmonise and coordinate the efforts of the UN and its members in respect of 

development and security. 76 Indeed, during his appointment as SG Kofi Annan 

consistently expressed concern as to the threat posed to human security by, amongst 

73 UN SG, 'An Agenda for Peace: Preventive diplomacy, peacemaking and peacekeeping' (17 June 1992) 
UN DOC Al47/277-S/241 1. para. 16. 
74 UN SG, 'An Agenda for Development' (6 May 1994) UN DOC Al48/938, paras. 16 - 20. 

7S Ibid para. 19. . . . 
76 This is most apparent in the Millennium Report in which freedom from fear IS equated With secunty 
and freedom from want is similarly equated with development. UN SG, We the Peoples (n 39). 
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others, weapons of mass destruction, human rights abuses, AIDS, international 

terrorism, and environmental disasters.77 Moreover, the SG described human security 

as comprising of 'economic development, social justice, environmental protection, 

democratisation, disarmament, and respect for human rights and the rule of law' /8 as 

entailing 'human rights, good governance, access to education and health care' and as 

'ensuring that each individual has opportunities and choices to fulfil his or her 

potential' .79 Furthermore, according to the SG, freedom from fear, freedom from want 

and the freedom of future generations to inherit a healthy natural environment form the 

three constituent and interrelated building blocks of human security. 80 

The UNDP whole-heartedly embraced the idea of human security in its 1994 annual 

publication of the HDR offering a definition which is the most cited and arguably the 

most authoritative definition of human security.81 The Report devoted an entire chapter 

to detailing the 'New Dimensions of Human Security' in which human security is 

described as being of universal concern and as being people-centred. Further, the 

components of human security are interdependent and human security is more easily 

ensured through early prevention strategies. 82 To the UNDP these, universal, people

centred, interdependent, and early prevention, constitute the four essential 

characteristics of human security which must inform any consideration of the idea.83 

According to the UNDP human security is founded on the twin components of freedom 

from fear and freedom from want which are found in the UN Charter, and is comprised 

77 UN GA, Report of the Secretary-General on the Work o/the Organisation (United Nations New York 
2000) 4. 
78 UN SG, 'Towards a Culture of Peace' <http://www.unesco.orglopi2/lettres/TextAnglais/AnnanE.html> 
accessed 11 October 2005. 
79 UN SG, 'Secretary-General salutes International Workshop on Human Security in Mongolia' (Two 
Day Session in Ulaanbaatar, 8-10 May 2002) (8 May 2002) Press Release SG/SMl7382. 
80 Ibid. The African Union has adopted a remarkably similar understanding of human security in the 
Draft African Non-Aggression and Common Defence Pact. The Pact defines human security as: 'the 
security of the individual with respect to the satisfaction of the basic needs of life; it also encompasses the 
creation of the social, political, economic, military, environmental and cultural conditions necessary for 
the survival, livelihood, and dignity of the individual, including the protection of fundamental freedoms, 
the respect for human rights, good governance, access to education, healthcare, and ensuring that each 
individual has opportunities and choices to fulfil hislher own potential'. See African Union, 'Draft 
African Non-Aggression and Common Defence Pact' <http://www.africa-
union.orglNews Events/Calender of %20EventslPacte%20de%20non
aggressioniAggression%20Pact%20amendement%20by%20the%Libyan.pdf> accessed 13 July 2005. In 
respect of human security in Africa see generally, the African Human Security Initiative 
<http://www.africanreview.org> Jakkie Cilliers, 'Human Security in Africa: A conceptual framework for 
review' <http://www.africanreview.orgldocslhumsecjun04.pdf> accessed 13 July 2005. 
81 UNDP, Human Development Report 1994 (OUP Oxford 1994). Haq devised the Human Development 
Index for the UNDP and was a leading proponent of the idea of human security. For a review ofHaq's 
contribution to the idea of human security, see Bajpai, (n 7) 9-12. 
82 UNDP, HDR 1994 (n 81) 22-23 
83 Ibid. 
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of two main aspects.84 The first aspect of human security is safety from chronic threats 

such as hunger, disease and repression, while the second aspect is 'protection from 

sudden and hurtful disruptions in the patterns of daily life,.85 On this understanding, the 

content of human security is informed by freedom from fear and freedom from want, 

while the scope is delimited to chronic threats and sudden and hurtful disruptions. The 

UNDP readily acknowledged the broad nature of such a definition and attempted to 

ascribe a more concrete meaning by enunciating seven non-exhaustive categories of 

threats to human security, namely: economic security, food security, health security, 

environmental security, personal security, community security and political security. 86 

The CHS was established in response to the SG's call to advance 'freedom from fear, 

freedom from want and the freedom of future generations to sustain their lives on this 

planet,.87 Given this genesis it is unsurprising that the definition of human security 

proffered by the Commission in its final report, Human Security Now, is informed by 

these components or, to borrow the terminology of the SG, these building blocks of 

human security.88 The Commission saw human security as protecting the 'vital core of 

all human lives in ways that enhance human freedoms and human fulfilment' 89 and 

understood the 'vital core' to be protected in terms of human freedoms. 9o The CHS 

further saw human security as entailing the protection of 'people from critical (severe) 

and pervasive (widespread) threats and situations,.91 Thus, according to the CHS the 

content of human security is determined by fundamental freedoms while the phrase 

'critical and pervasive threats and situations' simultaneously narrows and broadens the 

scope of the idea. The phrase reinforces the broad content in that both threats and 

situations are included within the scope of human security, while the characterisation of 

these threats and situations as critical and pervasive tempers this by introducing a 

boundary or a threshold. 

84 Ibid 24. 
8S Ibid 23. 
86 Ibid 24 -25. 
87 UN SG, 'Secretary-General Statement to the General Assembly on the presentation of the Millennium 
Report' (Speech delivered to the UN General Assembly, New York, 3 April 2000) 
<http://www.unlorglmillenniumlsglreportlstate.htm> accessed 22 July 2004, para 13. More generally see, 
UN SG, We the Peoples (n 39). . . 
88 CHS, Human Security Now (United Nations Publications New York 2003) 10. The CommIssion on 
Human Security undertook research in two broad areas 'human insecurity resulting from conflict and 
violence', which corresponds to freedom from fear and secondly in relation to the 'links between human 
security and development' . 
89 Ibid 4. 
90 Ibid. 
91 Ibid 
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Like the UN, governments, prompted by new challenges such as ethnic conflict, climate 

change and global epidemics such as HIV / AIDS, have also recognised the value of 

human security as an idea around which to organise various activities. In this respect it 

is pertinent to recall that the UNDP organised the 1995 Copenhagen UN Conference on 

Social Development around human security. Further, as noted above, the Ottawa 

Convention pertaining to the prohibition of anti-personnel landmines and the Rome 

Statute which established the International Criminal Court, are both counted among the 

many accomplishments of human security. As such it is unsurprising that the 

governments of Canada and Japan have adopted the idea of human security to inform 

their foreign policy.92 Hence, human security to Canada is a 'people-centred approach 

to foreign policy,93 and to Japan a key perspective on foreign policy.94 However, the 

meaning ascribed to human security by the Canadian government is different from the 

definition offered by Japan which has a bearing on the operation of human security by 

the two governments in their foreign affairs activities. 

Human security for the government of Canada means 'freedom from pervasive threats 

to people's rights, safety or lives,95 and is derived from one of the major components of 

human security identified by the UNDP in the 1994 HDR, that of, freedom from fear. 96 

As a result the scope of human security for the Canadian government is determined by 

pervasive threats which are violent in nature and which must be directed towards the 

rights, safety or lives of people. Similarly, Canada identifies fives areas as being of 

concern in human security, namely, protection of civilians, peace support operations, 

conflict prevention, governance and accountability, and finally, public safety. Therefore, 

terrorism, landmines, and the proliferation of small arms for example, constitute 

pervasive threats to people's rights, safety or lives. In contrast, the government of Japan 

is of the view that human security means the 'preservation and protection of the life and 

92 The Political Affairs Division IV of Switzerland has a human security unit. See 
<http://www.edaladmin.ch!contentledalelhome/foreignlhumsec.html> accessed 12 October 2005. 
93 See Canada's Human Security Website, <http://www.humansecurity.gc.ca> accessed 15 June 2004 and 
Department of Foreign Affairs and International Trade (DFAIT), Freedomfrom Fear: Canada'sforeign eolicy for human security (Depa~ent of Foreign. Affairs and .International Trade Ottaw~ 2?02). 

4 Yukio Takasu, 'Toward EffectIve Cross-Sectonal Partnership to Ensure Human Secunty m a 
Globalised World' (Third Intellectual Dialogue on Building Asia's Tomorrow Bangkok 19 June 2000) 
<http://www.mofa.go.jp/policylhuman secu/speech0006.html> accessed 15 June 2004. 
95 Canada's Human Security Website, <http://www.humansecurity.gc.ca> accessed 15 June 2004. 
96 The then Foreign Minister of Canada, Lloyd Axworthy recognised the role of freedom from want in 
respect of the idea of human security in putting forward Canada's foreign policy as founded on human 
security, see DFAIT, Freedomfrom Fear (0 93). On the reasons why the government of Canada has 
adopted freedom from fear as the foundation for its understanding of human security see below. 
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dignity of individual human beings,97 which can only be achieved when the 'individual 

is confident of a life free of fear and free of want'. 98 Consequently, the Japanese 

government's position in relation to the idea of human security is somewhat broader 

than that adopted by its Canadian counterpart, relying as it does on both major 

components of human security identified by the UNDP, namely, freedom from fear and 

freedom from want. As a result, the foreign policy activities undertaken by the 

government of Japan in order to advance human security, embrace areas such as 

HIV/AIDS and environmental protection. Moreover, the understanding of human 

security held by Japan relates to 'preservation and protection' whereas the meaning to 

ascribed to human security by Canada is contingent upon the phrase 'pervasive threats'. 

Therefore, the human security activities undertaken by Japan in its foreign affairs have a 

wider application than those pursued by Canada. Nevertheless, the definition of human 

security offered by Japan does appear narrower due to the emphasis placed on the 

individual. The Canadian government's definition appears to cognisance the possibility 

of groups or, at the very least the individual within a group, as being the focus of human 

security activities in the five foreign policy areas of concern. 

The interest shown by the governments of Canada and Japan in the idea of human 

security has permeated beyond the confines of foreign policy initiatives. For instance, 

the Japanese government played a substantial role in the establishment of the CHS in 

2001.99 Similarly, the Canadian government was instrumental in the establishment of 

the Human Security Network (HSN) and the Regional Human Security Centre (RHSC) 

in the Middle East. 100 The HSN was established by Canada and Norway in 1999
101 

and 

now boasts thirteen like minded states as members. Each member endorses the stated 

vision of the Network, that of: 

[ a] humane world where people can live in security and dignity, free from 
poverty and despair ... In such a world, every individual would be guaranteed 
freedom from fear and teedom from want, with an equal opportunity to fully 
develop their potential. 1 2 

97 Takasu (n 94). 
98 Ibid. 
99 On the establishment of the Commission on Human Security see <http://www.humansecurity-chs.org>. 
100 On the involvement of the Canadian government in these initiatives see DFAIT, Freedomfrom Fear 
(n 93). For the Human Security Network see <http://www.humansecuritynetwork.org> and the Regional 
Human Security Centre see <http://www.ir.jo/human>. . 
101 On the establishment of the Human Security Network, see <http://www.humansecutrtynetwork.org> 
102 Human Security Network. 'The Vision of the Human Security Network' 
<http://www.humansecuritynetwork.orglmenu-e.php> accessed 15 June 2004. (Emphasis added). 
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Given the involvement of the government of Canada in the establishment of the HSN it 

is unsurprising that human security to the Network means 'freedom from pervasive 

threats to people's rights, their safety or even their lives'. 103 Although textually 

remarkably similar to the definition offered by Canada, the HSN goes beyond the 

confines of violent threats to encompass, like Japan, issues such as development and the 

environment within the ambit of its definition of human security. This broader scope is 

unsurprising give the endorsement of freedom from fear and freedom from want by the 

members of the HSN. Consequently, the HSN undertakes activities in relation to small 

arms alongside considering issues such as AIDS and conducts activities which focus on 

groups such as children and women. The Jordan Institute for Diplomacy houses the 

Regional Human Security Centre which seeks to 'promote awareness of human security 

in the countries of the Middle East' .104 To the Centre human security is premised on 

'the individual citizen's right to 'freedom from fear and freedom from want'105 and thus 

is concerned with 'issues related to every citizen's right to safety from both violent and 

non-violent threats' .106 The RHSC adopts the UNDP categorisation of human security 

threats,107 which ensures that the understanding of human security held by the RHSC is 

quite broad. Nevertheless, in pursuing its objective of promoting awareness of human 

security, the Centre somewhat eschews the UNDP categorisation. For instance, one of 

the activities undertaken in pursuit of the Centre's objective is the provision of 

information related to human security issues108 which is duly delivered according to the 

five areas of concern identified by Canada for its foreign policy initiatives in respect of 

human security. 109 

References to and descriptions of human security have not been the sole domain of the 

UN, governments and their protegee. 110 Academics, perhaps attracted by the promise of 

1031bid. 
\04 The Regional Human Security Center, 'About Us' 
<http://www.id.gov.jo/humanlintroductionlframe intro-object.htrnl> accessed 5 May 2005. 
lOS Ibid. 
106 Ibid. 
107 These categories are: economic, food, health, environmental, personal, co~unity/cultural, ~nd . 
political. It further identifies some of the issues to be consider~d as falling wl~m these categones whIch 
roughly correspond to the issues identified by the UNDP as beIng of concern In the 1994 HDR. See 

UNDP, HDR 1994 (n 81) 22. 
108 Other activities of the RHSC include the Human Security Forum 
<http://www.idlgov.jo/humanlintroductionlframe intro-object.htrnl~ accessed 5 May 2005. 
109 See Canada's Human Security website <http://www.humansecunty.gc.ca> 
110 There have been numerous references to human security by various organs and institutions of the UN. 
For example, the Deputy sa has described human security as 'all those th~ngs that m~n and wo~en 
anywhere in the world cherish most' and lists food, shelter, health, educatIOn, protectl?n from VIolence 
and a 'State which does not oppress its citizens but rules with their consent' as belongmg to the category 
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an integrated and holistic approach to analysis offered by the idea of human security, III 

have variously described human security as 'the safety and well-being of 

I·ndl· ·d 1,112 . 'fr d fr &'. ,113 . . . VI ua s, as meaning ee om om lear , or as pertaImng to the attainment of 

'the social, environmental and economic conditions conducive to a life in freedom and 

dignity for the individual'. 114 A particularly recurrent assertion in the academic 

literature is that human security is defined by human rights. I IS Nonetheless, perhaps 

prompted by such descriptive forays and by the success of organisations and 

governments in utilising the idea of human security as an organising concept for 
. 116 d . h . actIon, aca emlcs ave persistently attempted to define human security with more 

precIsion. 

Sabina Alkire offered a definition of human security against the backdrop of a 

considered and comprehensive examination of the idea of human security, with the 

objective of showing how the idea 'can form the basis for operational responses by 

many different institutions'. 117 As such Alkire puts forward what she refers to as a 

Working Definition of human security that of, 'to safeguard the vital core of all human 

lives from critical pervasive threats, in a way that is consistent with long-term human 

fulfilment'. 118 Alkire identifies 'safeguard', 'vital core', 'all human lives', 'critical 

pervasive threats' and 'human fulfilment' as the five key terms of her Working 

Definition. The phrase 'vital core of all human lives' is perhaps the pivotal term in the 

of most cherished things. See Deputy SG, 'Deputy Secretary-General Addresses Panel on Human 
Security marking Twentieth Anniversary of Vienna International Centre' (12 October 1999) Press 
Release DSG/SMl70 <http://www.un.orglNews/Press/docs/1999/19991012.dsgsm70.doc.htrnl> accessed 
15 June 2004. 
III For example, Connie Peck noted with approval the notion of human security as offering a 'more 
holistic understanding of the problem of conflict'. Peck (n 72) 204. 
112 Yuen Foong Khong, 'Human Security: A Shotgun Approach to Alleviating Human Misery?' (2001) 7 
Global Governance 231. 
113 Rob McRae, 'Human Security in a Globalised World' in Rob McRae and Don Hubert (ed), Human 
Security and the New Diplomacy: Protecting People, Promoting Peace. (McGill-Queen's University 
Press Montreal 2001) 4. 
114 Anne Hammerstad, 'Whose Security? UNHCR, Refugee Protection and State Security After the Cold 
War' (2000) 31 Security Dialogue 391,395. 
lIS Bertrand G. Ramcharan states: 'human rights defme human security'. See Bertrand G. Ramcharan. 
Human Rights and Human Security (Kluwer Law International The Hague 2002) 9. See also Gerd 
Oberleitner, 'Porcupines in Love: Human Rights and Human Security' (2005) 6 European Human Rights 
Law Review 588. This proposition is explored in-depth in Chapter 4. . . 
116 For instance, the Ottawa Treaty which instituted a ban on anti-personallandmines has been claimed as 
an accomplishment of human security. 
117 Sabina Alkire, 'A Conceptual Framework for Human Security' (CRISE Working Paper 2, Centre for 
Research on Inequality, Human Security and Ethnicity 2002) 
<http://www.crise.ox.ac.uklpubslworkingpaper2.pdf.> accessed 11 November 2005, 2. 
\18 Ibid. 
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Working Definition as it relates to the content of human security, 119 which may include 

'certain fundamental human rights, basic capabilities, or absolute needs', 120 although 

Alkire prefers fundamental human rights which 'pertain to survival, to livelihood, and 

to basic dignity' .121 The operation of Alkire's Working Definition is detennined by the 

tenn 'critical pervasive threats', The threats to human security are characterised as 

critical in that they must endanger the vital core, while the requirement of pervasi\'L' is 

explained by the dual condition that the threat must be large scale and/or may recur. 

The fonner condition refers to the popUlation concerned, whereas the latter is intended 

to cover repeating situations within the given population and any 'anomalous event' for 

which strategic preparation is possible, such as a nuclear threat. 122 

The pursuit of human security as understood by Alkire is suggested by the second part 

of her Working Definition, 'in a way that is consistent with long-tenn human 

fulfilment'. In discussing the meaning of 'human fulfilment' Alkire recognises that the 

combined effect of the preceding tenns is insufficient for human security. 123 Therefore, 

the term 'human fulfilment' is intended to convey 'the ongoing process of seeking and 

realising values by people in groups and communities' in a manner consistent 'with 

their long-tenn good', 124 Consequently, the manner in which human security is 

instituted takes on added significance under the proposed Working Definition, and thus 

processes such as governance, participation, transparency, capacity-building and 

institution-building are deemed to be of importance. 125 The tenn 'safeguard' adds much 

needed clarification as to the pursuit of human security as understood in the \\'orking 

Definition. While primarily intended to convey the protective nature of human security, 

it also entails that the realisation of human security is guided by a proactive approach 

based on achieving empowennent. 126 According to Alkire 'safeguard' also stipulates 

that institutions or actors, whether directly involved in providing human security or not, 

119 The term 'vital core of all human lives' is also pivotal as Alkire refers to this tem1 in her analysis of 
the other defining tem1S, illustrating the interdependent relationship between the tem1S and emphasising 

the people-centred premise of human security, . , 
120 Alkire makes this statement after identifying the vital core as 'a limited vital core of human actIVItIes 

and abilities'. Alkire (n 117) 3, 
121 Ibid 
122 Ibid 4, This tenl1 is in part explained by way of reference to the tem1 'vital core', The threats are 
critical in the sense that 'they threaten to cut into the core acti\'ities and functions of human lives', Th~ 
use of 'or' in describing the meaning ofperYasive is explained by way of mcludmg potentl-Ii threats ot 
such a magnitude that they could not recur, but may be prevented. 
m Ibid ~ 
I ~~ Ibid 
1~5 Ibid 
I ~(I Alkire chose 'safeguard' o\er 'protect' in order to conn:y more proactive element of human security. 

Ibid 2. 
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must also respect human security. Respect in this context means that all actors 'must 

ascertain that their actions do not foreseeably albeit unintentionally, threaten human 

security' and so respect for human security 'has a close relationship to respect for 

individual human beings' .127 

Kanti Bajpai approaches the fonnulation of a definition of human security in a similar 

manner to Alkire in that he traces the genealogical roots of human security, noting the 

development and security heritage. 128 However, in contrast to Alkire, Bajpai primarily 

draws on security thinking, particularly the work of Baldwin noted above to arrive at an 

analytical framework within which to compare the definitions of human security offered 

by the UNDP and the Canadian govemment. 129 From this comparison he fonnulates a 

definition of human security, which reads: 

Human security relates to the protection of the individual's personal safety and 
freedom from direct and indirect threats of violence. The promotion of human 
development and good governance, and, when necessary, the collective use of 
sanctions and force are central to managing human security. States, 
international organisations, non-governmental organisations and other rroups in 
civil society in combination are vital to the prospects of human security 30 

The content of this understanding of human security, while clearly identified, is 

particularly broad, as it comprises of individual safety and freedom. This is somewhat 

tempered by the stipUlation that the threats to human security must be violent. However, 

as with the definition proffered by the CHS, the scope of Bajpai's definition is 

broadened by the inclusion of direct and indirect violent threats. Bajpai is somewhat 

more forthcoming in respect of the operation of the idea of human security which is 

perhaps motivated by his concern in establishing a human security index. 131 

Nevertheless, the operationalisation of human security entails human development, 

. . f' d fi 132 In good governance and on occaSIOn collectIve use 0 sanctIOns an orce. this 

respect and in a similar vein to Alkire, Bajpai emphasises the role of various actors. 

127 Ibid 3. 
128 Bajpai (n 7) ..f- 9. . . 
1~9 Bajpai chose the definitions offered by the Canadian go\"ern~lent and the L:\DP on t?e baSIS that thl': 
comprise of 'the two most important sets of writings on the subJect'. Ibld..f. The analytlcal.framework 
\\ithin which these definitions offered by the U:\ DP and Canada are compared, consists of tour questions. 
namely, sl'curity for \\hom. security for which yalues. security from what threats. and finally security by 
what I~leans'? These questions are deriyed from Baldwin (n ~S) 12-18. 
130 Bajpai (n 7) 48. 
131 Ibid. 
I,~ Ibid. 



To Laura Reed and Majid Tehranian human security is premised 'on the need to assess 

security concerned on the basis of the well-being of people rather than physical security 

of states' .133 Consequently, their understanding of human security is informed by the 

notion of well-being. This particularly elusive content is tailored by the articulation of 

ten human security concerns. These comprise of: physical security, psychological 

security, gender security, social security, economic security, political security, cultural 

and communication security, national security, international security, and environmental 

security. Psychological security, gender security and social security are subsumed 

under the heading of physical security, which is also a human security issue in its own 

right. Economic security similarly stands alone but also includes the remaining five 

human security issues, all of which illustrates the 'overlapping or interwoven realms' of 

human security concerns. 134 As is evident Reed and Tehranian adopt a similar approach 

to the UNDP in propounding a definition of human security and furthermore explicitly 

affirm the interdependent and people-centred characteristics identified by the UNDP as 

essential to human security and to any consideration thereof. 

Other academics have favoured this 'shopping list' approach, often with the threats to 

human security doubling as indicators of human security or as a means for measuring 

human security. 135 For example, Taylor Owen defines human security as 'the 

protection of the vital core of all human lives from critical and pervasive environmental, 

economic, food, health, personal and political threats'. 136 As is apparent Owen has 

amalgamated the definitions of human security proffered by the CHS and the UNDP to 

form a 'hybrid definition', 137 which was prompted by a desire to maintain the broad 

scope of the definition offered by the CHS and to achieve analytical and practical clarity. 

He asserts that the first part ensures recognition that 'there is no difference between a 

death from a flood or from a gun', 138 while the second part, drawing on the UNDP list 

of human security threats are not threats per se but rather conceptual groupings, thereby 

\33 Laura Reed and Majid Tehranian, 'Evolving Security Regimes' in Majid Tehranian (ed), Worlds Apart: 
Human Security and Global Governance. (1.8. Tauris Publishers LondonlNew York 1999) 24. 
134 Ibid 36. 
135 See for example, Jorge Nef, Human Security and Mutual Vulnerability: The Global Political Economy 
of Development and Underdevelopment (2nd edn International Development Research Ce~tre Ott~wa 
1999). Here, Nef proposes five components of human security, ecosystem, economy, society, pobty and 

culture, which are interdependent. ." , 
136 Taylor Owen, 'Human Security Mapping: A New Method for Measunng Vulnerab~hty (Paper . 
presented at 4th Human Development and Capability Association Conference, Enhancmg Human Secunty. 

2004) 11. 
137 Ibid. 
138 Ibid 10. 37 



pennitting analysis of causal relationships.139 In this way, Owen articulates a definition 

of human security from which he is able to measure human security. 

Similarly, although predominantly from a development perspectiye, the stated objectiH~ 

of Gary King and Christopher Murray is to propose a 'simple, rigorous, and measurable 

definition of human security' .140 As such they define human security as 'the number of 

years of future life spent outside a state of 'generalised poverty'. 141 Like, Reed and 

Tehranian, King and Murray take as their starting point for their definition of human 

security the notion of human well-being as the tenn 'generalised pOyel1y' is defined 

with respect to this notion. They draw on the work of the UNDP in general and the 

Human Development Index in particular to identify five key domains of well-being, 

namely, income, health, education, political freedom and democracy. In this sense, 

King and Murray depart from the schema followed by Reed and Tehranian as these five 

domains are seen as 'essential or extremely important' .142 This introduces a limiting 

element to the scope of human security as understood by King and Murray and, as such, 

perfonns a comparable function to the UNDP's 'chronic threats' and 'sudden and 

hurtful disruptions'. 

There is a discernible tendency in the academic literature of using the idea of human 

security in relation to a particular, predetennined area of concern. For example, Ellen 

Lammers writing in 1996 on refugees, gender and human security, recognised that wide 

definitions, such as that offered by the UNDP, 'foster obscurity or confusion'. 14) 

Nevertheless, the advantage of using or 'linking human security to refugee/returnee 

issues' 144 outweighs this disadvantage as it 'may help to counteract the tendency in both 

academic studies and relief operations of placing a one-sided emphasis on the material 

aspects of the supposed needs of refugees' .145 Similarly, Mary-Jane Fox in seeking to 

establish, albeit, a 'preliminary link between the insecurity of girl-soldiers and human 

139 Ibid 11. 
140 Gary King and Christopher ~ll1rray, 'Rethinking Human Security.' (2001) 116 Political Scicnce 

Quarterly 5~5. 
141 Ibid 587. 
\42 Ibid. 
\4.1 Lammers (n 72) 55. 
\44 Ibid. . 
\4' Ibid 56. This stud\", aiming to analys\? refuge\? Issues within the context of human secunty \\JS 
followed a I11crC thre~ y\?ars later by :\nne Hamml'rstad's article e:\Jmining the US\? of human Sl'\.'lllll;. by 

the UNIICR. Sl'l' Hammerstad (n 114) 391- .. Hl3. 



security thinking,}46 acknowledges 'the paucity of consensus' as to the meaning, scope 

and application of the idea of human security.147 Notwithstanding, the idea of human 

security is used as an analytical tool for examining the plight of girl soldiers. Other 

commentators are equally not dissuaded from merely referencing human security before 

discussing a particular area of concern. Thus, Norah Niland refers to the term human 

security in an article primarily concerned with the role of the aid community in 

Afghanistan during the Tablian government. 148 Although she recognises that 'there is 

no agreed definition of the concept' she goes on to profess that the article is not 

concerned with analysing the idea of human security or its prospects, 149 but rather the 

article aims to uncover insights with respect to the human rights dimensions of the crisis 

in Tablian-era Afghanistan, which will enhance human security efforts in similar 

situations. 150 In a comparable manner, Khadija Haq states that human security is about 

'human dignity' and is 'a concern for people and their welfare', lSI before proceeding to 

proclaim gender equality as a precondition for human security. This is followed by a 

discussion on gender equality which does not reference the term human security. 

Consequently, while such references indicate the potential of the idea of human security 

as an integrated and holistic approach to analysis, they do little to further the quest for a 

human security framework. 

This overview of definitions of human security emanating from the UN, governments, 

regional institutions and academics may be concluded with two primary observations. 

Firstly, it is apparent that the UN, governments, institutions and academics see human 

security as an organising idea for analysis and action. Indeed the UN emerges from the 

review of definitions with a clear role as a harmonising and coordinating centre for 

human security activities. Secondly, the review also illuminates that there is more 

convergence than divergence in respect of the idea of human security than the profusion 

of definitions and descriptions would suggest. 152 In this respect it is possible to identify 

146 Mary-Jane Fox, 'Girl Soldiers: Human Security and Gendered Insecurity' (2004) 35 Security 

Dialogue 465,467. 
147 Ibid 475. . 
148 Norah Niland, 'Human Security: Safeguarding Lives and Livelihoods, Insights from Tahban-era 
Afghanistan' (The Institute of Human Security, Scholar Practitioner Paper No.3 2003) 
<http://fletcher.tufts.edulhumansecuritylpdflNiland.pdf.> accessed 5 May 2005. 
149 Ibid 2. 
150 Ibid 3. 
151 Khadija Haq, 'Human Security for Women' in Tehr~an (ed) (~ 133) 95. 
152 Don Hubert has stated that in the past few years the dIfferences m approache~ and th~re.r0re the Ci 

meaning of human security 'have narrowed'. Don Hubert. 'An Idea the Works m PractIce (2004) 3. 

Security Dialogue 351. 351. 
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three key commonalities penneating the definitions of human security and thereby, to 

produce a picture of human security. First, each definition emphasises the human

centred characteristic of human security that was apparent from its heritage in 

evolutions in 'security' and 'development' as charted in Part II. The clearest and most 

explicit expression of this was by Alkire when she stated, 'human security takes it shape 

from the human being' .153 The review also exposed the multidimensional characteristic 

of human security, spanning a diverse spectrum of subject matter from development to 

security, and covering a disparate range of functions and purposes, such as foreign 

policy. In this regard it is unsurprising that the review testifies to the enduring the value 

of the idea of human security either to coordinate efforts for action or as a tool for 

analysis. Further there is a sufficient amount of consensus to suggest tentatively human 

rights, and perhaps more particularly international human rights law, as providing a 

foundation for a human security framework for analysis and action. 154 Finally, and 

perhaps most concretely, the review exposes freedom from fear and freedom from want 

as underpinning and infonning the idea of human security. In short, freedom from fear 

and freedom from want are, in the words of the SG the 'building blocks' of human 

security or, to borrow from the UNDP 'the two major components' of human 

security. 155 Thus, in broad strokes, human security is the entitlement of all to freedom 

from fear and from want. 

B. A Critical Appraisal of the Definitions of Human Security 

Human security has been declared an 'inscrutable concept', 156 as identified by its 

'absence than its presence', 157 as 'meaning all or nothing', 158 and as 'an idea that works 

in practice'. 159 Indeed, notwithstanding the forgoing exercise, the idea of human 

security remains indistinct and, more importantly for present purposes, disagreement 

abounds as to the most appropriate definition. Underlying this disagreement is the issue 

of the role of freedom from fear and freedom from want in defining human security, for 

as Don Hubert observed a major outstanding question as regards the conceptualisation 

IS3 Alkire (n 117) 1. , , ' 
IS4 This suggestion is primarily based on defInitions and descnptIo~s emanatmg from the UN, but finds 
considerable amount of support in the academic literature. See Alkire (n 119); ,Ramcharan (n 115); , 
Oberleitner (n 115). Dwight Newman also sees ~ correlati?n be~een human ,n~hts and human s~cunty. 
see Dwight Newman, 'A Human Security Councll? Applymg a human secunty agenda to Secunty 

Council reform' (1999/2000) 31 Ottawa Law Review 213. 
ISS UN SG, 'International Workshop on Human Security in Mongolia' (n 79) and UNDP, HDR 1994 (n 

81) 24. 
156 Paris, 'Still an Inscrutable Concept' (n 4). 
157 UNDP, HDR 1994 (n 81) 23. 
158 Ogato (n 5). 
IS9 Hubert. 'An Idea that Works in Practice' (n 152) 352. 
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of human security is 'the ongoing debate about 'freedom from fear' and 'freedom from 

want' .160 Indeed the definitions surveyed above may be divided into two categories or 

schools - those definitions falling to be considered as 'broad' and founded on freedom 

from fear and freedom from want and those which may be properly seen as a 'narrow' 

definition of human security as based on freedom from fear. For example, in the policy 

sphere the UNDP and the CHS proclaimed freedom from fear and want as constituting 

the two major components of the idea of human security and, as such belong to the 

'broad' category while the definitions offered by, amongst others, the academics Alkire, 

Bajpai and Owen, fall to be considered as broad definitions. In contrast, Canada is an 

effective proponent of the narrow school within the policy arena at the international 

level and Andrew Mack of the Human Security Centre (HSC) is a particularly strong 

advocate of the narrow school within the academic community. The next step on the 

quest for a human security framework is to critically assess such definitions with a view 

to resolving the disagreement as to the most appropriate human security definition. 

A mere two years after its inception the CHS dissolved,161 and issued the Report 

'Human Security Now'. This eagerly awaited Report was the perfect opportunity to 

fulfil one of the three stated goals of the Commission, the development of the concept 

of human security' as an operational tool for policy formulation and implementation'. 162 

The definition of human security offered by the CHS spectacularly fails to meet this 

objective, primarily because it succumbs to the innate propensity of human security to 

'mean all or nothing' .163 The definition, 'to protect the vital core of all human lives in 

ways that enhance human freedoms and human fulfilment' 164 is particularly vague. 

Indeed the Report merely hints at the content of the key term 'vital core' as comprising 

of a 'set of fundamental rights and freedoms'. 165 Moreover, the CHS refrains from 

'proposing an itemised list of what makes up human security' 166 as what people 

consider 'vital' varies and as such human security must remain dynamic. While this 

160 Ibid 351. 
161 In the process of dissolution the CHS recommended the establis~ent of an Advisory Board on . 
Human Security (ABHS) to, amongst others, promote human secunty. See <http://www.humansecunty-

chs.org> 
162 The goals of the CHS are: to promote public understanding, engagement an~ support of hu~an 
security and its underlying imperatives; to develop the concept of human secunty as an ~peratlonal tool 
for policy formulation and implementation; ~d to propose a concrete pro~amme of actIon to address 
critical and pervasive threats to human secunty. <http://www.humansecunty
chs.org/aboutlEstablishrnent.html> accessed 20 May 2005. 
163 Ogato (n 5). 
164 CHS (n 88) 4. 
165 Ibid. 
166 Ibid. 
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non-committal in respect of elucidating the content of 'vital core' produces imprecision 

and vagueness, the addition of another key component, critical (severe) and pervasive 

(widespread) threats, introduces the idea of a minimum threshold to be attained in order 

to be considered as a threat to human security, thereby providing much needed precision. 

The formulation a definition was prompted by the desire to promote human security as 

an 'operational tool', that is to harness the potential of human security for analysis and 

action. This was clearly based on the recognition of the need for an integrated approach 

to the 'increased challenges the world faces' such as terrorism and epidemics in order to 

harness the 'enhanced opportunities' created by, amongst others, globalisation, civil 

society and in particular the Millennium Development Goals (MDG).167 As such it is 

unsurprising that the definition of human security is buried amongst considerations of 

the relationships between human security and state security, human rights and human 

development. Peppered throughout these considerations are statements such as human 

security 'brings together the human elements of security, of rights, of development' 168 

and human security integrates the 'main agendas of peace, security and 

development'.169 This is unsurprising given the heritage of human security and the 

human security framework produced by the CHS offers some elaboration as to how 

these disparate agendas are to be integrated. For instance, the human security 

framework, as 'an operational tool for policy formulation and implementation' , 

primarily comprises of protection and empowerment strategies. l7O Nonetheless, it is 

clear from the positioning of the definition of human security in the Report,171 that the 

167 Ibid 2. The Commission stated in the Foreward to 'Human Security Now' that the Report 'should be 
seen in light of the increased challenges the world faces and the enhanced opportunities'. Such 
challenges are identified not only as 'persistent problems and vulnerabilities' but also terrorist attacks, 
ethnic violence, epidemics and sudden economic downturns, in addition to the fear that 'existing 
institutions and policies are not able to cope'. On a more positive note, the opportunities created by 
globalisation, democratic principles and practices, the role of civil society and community organisations, 
and more particularly, the Millennium Development Goals, must be harnessed. Ibid iv. 
168 Ibid 4. 
169 Ibid. 
170 Protective strategies require 'concerted efforts to develop national and international norms. processes 
and institutions, which must address insecurities in ways that are systematic not makeshift, 
comprehensive not compartmentalised, preventive not reactive', while empowermen~ ~trategies entail the 
provision of education and information, building a public. spac~ that 'toler~tes OpposltlO~, encourages 
local leadership and cultivates public discussion. It flounshes m .a supportive l~ger enVironment . 
(freedom of the press, freedom of information, freedom of C?nSClenc~, and beh~f and freedom to orgamse. 
with democratic elections and policies of inclusion). It requITes sustamed attentlon to processes of 
development and to emergency relief activities, as well as the outco~es' .. ~id 11. 
171 The definition is introduced in a single paragraph, whose elaboration IS mterspersed through the 
sections of Chapter 1 concerned with, for example, asserting the prir:nacy of the state as the • fun~~ental 
purveyor of security' and in which statements such as 'human secunty complements state secunty are 

found. Ibid 2. 42 



exercise of defining human security with precision was secondary to that of reaffinning 

the potential of human security for analysis and action. Thus the efficacy of the human 

security framework is in doubt, particularly within the policy sphere, as it is predicated 

upon such an imprecise and vague definition. 

The Working Definition of human security offered by Alkire although textually similar 

to the definition proposed by the CHS,I72 does not exhibit the degree of imprecision as 

the latter. Alkire observed that this may be attributed, in part, to the wish of the CHS to 

create a human security 'sound-bite' .173 Nevertheless, Alkire is careful to explicate the 

key terms of the Working Definition and to elaborate upon the interdependent 

relationship between them, which serves to produce a more rigorous and precise 

definition than that forthcoming from the CHS. However, Alkire's \\'orking Definition 

is not without criticism. For example, the tenn 'human fulfilment' is inherently vague 

and is perhaps the most likely term in the Working Definition to be susceptible to valuc 

judgements. It is thus unsurprising that it is also the term that receives the least rigorous 

examination with Alkire merely suggesting that 'human fulfilment' emphasises the 

importance of processes and institutions in the achievement of human security. 1'-1 

Furthermore, Alkire, like the CHS, is reluctant to ascribe a definitive content to 'vital 

core' beyond that part of it comprises of 'fundamental human rights' pertaining to 

survival, livelihood and dignity. 175 Alkire sees this reluctance as an occupational hazard 

associated with defining human security and observes, '[t]he task of prioritising among 

rights and capabilities, each of which its argued by some to be fundamental, is a value 

judgement and a difficult one, which may be best undertaken by appropriate 

institutions,.176 As such, the 'operational responses' prescribcd by Alkire to address 

this hazard is to 'maintain a self-consciously vague, wide working definition of human 

security, and to articulate procedures for operationalising this definition in concrete 

situations by constrained institutions, for particular populations' .177 

172 Alkire's definition \\as considered by the CliS at its first meeting in 200l. See First \kding of the 

Commission on Human Security. June 2001 <http://\\\\w.hum:msecurity-

chs.org al'li\'ilies meL't~"Jlr:st Illdex.html> accessed 13 July :~()O~. .... 
173 Statement hv Sabina Alkire (Response to the authors question reg~rdlng lack of precIsIOn of the 
definition offer~d hy the CHS at 41h lIuman Den:,lopment and Capabllity ASSOCIJIIOn ( lln1l'lcncc. 

'Enhancing Human Sccurity' 2004). 
174 Alkire (11 117) 3. 
m Ibid 2. 
176 Ibid. 

177 Ibid. 43 



Bajpai's definition of human security falls prey to the occupational hazard identified by 

Alkire, particularly in relation to the pivotal phrase 'personal safety and freedom'. 

Personal safety is seen as 'protection of the body from pain and destruction' and as a 

'minimal level of physical well-being' .178 While personal freedom comprises of basic 

freedom as it relates to marriage, employment and the like, and of ci\'ic freedom \\'hich 

entails 'the liberty to organise for cultural, social, economic, and political purposes' .1-9 

This is so broad as to include everything and anything within its ambit. Although 

Bajpai identifies personal safety and personal freedom as the paramount values of 

human security, the only useful guidance lending precision to this phrase, occurs upon 

discussion of another key term 'direct and indirect violence'. 10 Bajpai, violent 

deaths/disablement, dehumanisation, drugs are counted as direct threats to human 

security, and deprivation, disease and disasters are indirect threats to human security 

and together 'comprise the core threats to human security' .180 In contrast weapons of 

mass destruction and underdevelopment, amongst others are seen as ambiguous in temlS 

of the effect on the paramount values of personal safety and personal freedom. Hence, 

Bajpai establishes a determinate causal relationship between threats to human security 

and personal safety and freedom which aids in clarifying what is meant by personal 

safety and freedom. In doing so, Bajpai suggests that this relationship must be 

sufficiently strong in order to qualify as a human security threat and so, 'direct and 

indirect threats' performs a similar threshold function to the phrase 'critical pervasive 

threats' found in the definitions offered by the CHS and Alkire and thereby introduces a 

measure of precision to Bajpai' s definition. 

However, there is no justification forthcoming for the inclusion of these threats beyond 

that they are derived from the comparative analysis of the definitions of human security 

proposed by Canada and the UNDP. Although in this regard Bajpai readily 

acknowledges that further research is needed to specify the links bet\\'een the threats 
,. I I' 181 Ih 

and the values protected especially to demonstrate an emplflca corre atlOn. ese 

criticisms stem in large part to the fact that Bajpai 's definition is based on a comparative 

analysis of two other definitions of human security. This is not merely because 8ajpai's 

rationale for choosing Canada and the UNDP as comparators is that they offer 'the t\\'o 

most important sets of writings on the subject' but also because the analysis was 

178 8ajpai (11 7) 38. 
179 Ibid. 
180 Ihid 41. 
181 Ihid 4() 



comparative and not critical and thus the possibility of deficiencies in these definitions 

was not countenanced. The formulation of an anah1ical framework derin:d from 
-' 

Baldwin's work in security studies noted above (Part II) acts to reduce this potential 

shortcoming by focusing the analysis to four fundamental questions of security for 

whom, security of what values, security from what threats and security what by means. 

The UNDP's definition of human security is perhaps the most cited and thus arguably 

the most authoritative definition of human security. The 1994 HDR observes that that 

'human security is more easily identified through absence than its presence', adding that 

'most people instinctively understand what security means.I82. Yet the LT)..TDP sees the 

merit in offering a more explicit definition of human security as meaning 'safety from 

chronic threats' and 'protection from sudden and hurtful disruptions in the patterns of 

daily life d83 . In doing so it would appear that the Ul\'DP adopts the 'operational 

response' advised by Alkire when defining human security, and offers a self

consciously vague definition, which is so imprecise that the anything and c\'Crything 

could be identified as chronic threats or sudden and hurtful disruptions. Yet the UNO P, 

in an effort to ascribe a more concrete meaning to human security, enunciates scven 

categories of threats to human security. While, acknowledging that there are numerous 

threats to human security, the UNDP asserts that most fall under these seven 

categories. 184 Beyond this, and the statistics included in the sections discussion each 

category, no justification for the inclusion of these particular categories or for the 

particular classification itself, is forthcoming. Even if explicit justification and 

guidance were given as to the inclusion, classification and content of these categories, 

there is little guidance as to how to determine whether a particular threat falls within a 

given category of threat to human security. The reference to statistics and the t\\; in 

aspects of 'safety from chronic threats' and 'protection from sudden and hurtful 

disruptions' would appear to suggest that a threat must reach a minimum 1c\el or 

threshold before it may be considered a threat to human security falling within a 

particular category of human security threat. This is a critical fault of the definition of 

the UNDP as the ability to prioritise between and within threats to human security is an 

182 L:'\DP, flDR 1994 (n ~l) 23. 
18.1 Ibid. (EmphJsls added). 
1~4 Ibid. 
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essential component of any definition of the idea in that the inability to objectively 

measure human security strips the idea of worthwhile analytical and practical value. ISS 

The intention of Reed and Tehranian in putting forward their definition of human 

security is to 'provide a benchmark to distinguish the nature and scope of the pursuit of 

human security' .IS6 Consequently, the resultant o\'erview provides a 'possible basis for 

agreement' from which to proceed. 187 However, this 'benchmark' or 'basis for 

agreement' falls prey to some of the criticisms levelled at the definition of human 

security offered by the UNDP. Thus, although Reed and Tehranian qualify their 

exposition as being illustrative, no justification is given as to why these types or realms 

of human security are so classified, let alone why they were chosen for inclusion 

beyond rudimentary references to statistics and empirical and theoretical research. 

Perhaps, like the UNDP, Reed and Tehranian's choice and consequent classification of 

human security concerns is indicative of an instinctive understanding of human security. 

Reed and Tehranian provide more information as to what constitutes, for cxample 

psychological security (freedom from fear, the right to privacy and tolerance of 

differences),188 than what was forthcoming in relation to the categories of threats to 

human security identified in the 1994 HDR. However, the UNDP offers a rudimentary 

basis upon which to prioritise between and within human security threats in the two 

main aspects of 'safety from chronic threats' and 'sudden and hurtful disruptions'. 

Such a threshold is absent from Reed and Tehranian's definition of human security and 

as such, while they explain the content of the identified ten human security concerns, 

this does little to militate against the inability to prioritise betwccn and within such 

concerns. 

Perhaps to counter this justificatory malady, King and Murray add a qualifying ca\'eat 

to their identification of key domains of human well-being in that they are characterised 

as essential or extremely important. 189 This introduces an element of precision and, by 

drawing on the work of the UNDP particularly in respect of the Human Development 

Goals sufficient evidence is produced to justify the inclusion of the five key domains 

identified. Nonetheless, while this qualifying ca\'cat justifies the inclusion of income. 

185 Pans. 'Paradigm Shift'.'·(n 4) ~8 - 89. 
186 Reed and Tehranian (n U3) 36. 
IR7 Ibid. 
ISS Ibid 39. 
18Q Kil1~ and \1urray (n 140) .'i~~. 



health, education, political freedom and democracy, it does not provide a basis upon 

which to distinguish between threats falling within a given domain. O\\'en' s definition 

of human security tends to answer this latter criticism, by adopting the threshold of 

critical and pervasive threats stipulated in the definition offered by the CHS and 

Alkire. 19o The stipulation of critical and pervasive threats enables the determination of 

what goes into a particular category of human security threat and the prioritisation 

within the given category. In contrast to the UNDP's minimum threshold, the 

stipulation that threats are critical and pervasive provides a much more precise 

foundation for such determinations and prioritisations. 

In summary, definitions founded on freedom from fear and freedom from want tend to 

be excessively broad which affects the precision of the definition. It is this almost 

predisposition to vagueness of this approach that negates human security as a tool for 

analysis and action. Yet, while the definitions offered by the CHS and Bajpai do exhibit 

such a proclivity, Alkire's Working Definition illustrates that broad does not necessarily 

entail imprecision and therefore does not answer to the charge of meaning all or nothing, 

particularly by way of introducing the idea of a threshold which narrows the range of 

issues falling under the human security rubric. Furthermore, the efforts to refine such 

broad definitions and to harness the analytical and practical potential of human security 

by adopting a 'shopping list' of human security threats have also not been immune from 

criticism. The predominant criticism is that questions, such as, why are particular 

categories or concerns of threats chosen and why is a particular area of concern and/or 

activity selected are, by and large left unanswered or, at most answered on the basis of 

pragmatism, and thus answered unsatisfactorily for the purpose of painting a picture of 

human security. Furthermore, the issue of objectively measuring human security or the 

ability to prioritise between and within threats to human security plague these 

approaches. These, identified as a justificatory malady, tend to the leave the efficacy of 

human security as an analytical and practical tool in doubt. Seen in this light, the 

existence and persistence of definitions of human security founded on freedom from 

fear. is unsurprising. 

)90 Taylor Owen e:\dudes 'conmlllnity security' from IllS proposed definition ofhunL.lIl S~cullty on the 
basis that it is incompatible \\lth the first part of his definition. cntical and pervasive threats to the Vital 

COIl'. Owen (n 136) fn 4. 



The Canadian government first set out its human security approach to foreign policy in 

the 1999 Foreign Affairs document, 'Human Security: Safety for People in a Changing 

World' .191 In this document, the then Foreign Affairs Minster, Lloyd Axworthy, 192 

explained the value of adopting such an approach to foreign policy as enabling 

responses to increased intra-state conflict, state failure and transnational threats such as 

environmental and health issues. 193 As such the adoption of a human security approach 

was clearly premised on the need to recognise and address broad conception of 

threats,194 particularly as in the last analysis international peace and security logically 

entails 'that the security of people in one part of the world depends on the security of 

people everywhere' .195 The UNDP definition of human security provided the reference 

point for the articulation of the Canadian human security approach to foreign policy, 

which was described by the Foreign Minister as an 'unwieldy policy instrument' 196 due 

to the sheer expanse of the definition. The Foreign Minister continued to observe that 

the emphasis on underdevelopment in the HDR had the effect of ignoring 'the 

continuing human insecurity resulting from violent conflict' .197 The clear implication is 

that in order for human security to be an effective policy instrument in Canadian foreign 

policy it is necessary, on the basis of pragmatism, to narrow human security to a focus 

on violent conflict. The clearest endorsement of this narrowing of human security came 

when the Foreign Minster equated human security with freedom from fear and human 

development with freedom from want. 198 

191 Department of Foreign Affairs and International Trade (DFAIT), Human Security: Safety for People in 
a Changing World (Department of Foreign Affairs and International Trade Ottawa 1999). Subsequent 
Foreign Affairs documents tended to focus on the foreign policy initiatives for achieving human security 
within the five areas identified as being of concern to human security. For example, the document 
'Freedom from Fear' merely states: 'Human security means freedom from pervasive threats to people's 
rights, safety, or lives. Canada's agenda focuses on increasing people's safety from the threat of violence. 
This approach complements both existing efforts focused on ensuring national security, as well as 
international efforts to protect human rights and promote human development'. The rest of the document 
is devoted to setting out the initiatives in respect of the five areas of concern. See DFAIT, Freedomfrom 

Fear (n 95). . . . 
192 Lloyd Axworthy has continued to advocate. the idea of human secunty III a ~ersonal cap~cltr For 
example, see Lloyd Axworthy, 'Human Secunty and Global Governance: Puttlng People First (2001) 7 

Global Governance 19. 
193 This reasoning is remarkably similar to the rationale behind the Final Report. of the CHS, 'Human 
Security Now'. In the Foreward to 'Human Security Now', the CH~ noted the Illcreased ch~llen~es and 
increased opportunities posed by globalisation and remarked that thiS should be the context III which the 
Report should be viewed, see CHS (n 88) iv. 
194 DFAIT, Human Security (n 191) 5. 
195 Ibid 6. 
196 Ibid 3. 
197 Ibid. 
198 Ibid. 
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Mack, Director of the Human Security Centre (HSC) which produces the annual Human 

Security Report, has been a consistent and persistent advocate of such a narrow 

definition of human security as based on freedom from fear and justified by the 

demands of pragmatism. 199 While, Mack recognises that broad conceptions of human 

security such as those professed by the UNDP and the CHS may hold 

'political/advocacy benefits,200 he argues that 'the utility of the broad conceptions of 

human security is questionable'. 201 He advances two interrelated reasons for the 

questionable analytical and practical utility of broad conceptions of human security, 

which stem from the wealth of diverse harms which fall to be considered under such 

conceptions. First, Mack queries whether 're-Iabelling' issues, such as epidemics and 

gross environmental degradation, as of concern to human security, adds analytical value 

as a 'concept that explains everything in reality explains nothing,.202 He continues to 

observe that under broad conceptions of human security interconnections between 

poverty and violence, for example cannot be assessed as the relationship between these 

variables is blurred. Notwithstanding, Mack is not suggesting that poverty and similar 

development issues are not important for human security, but rather to include them 

under the rubric of human security renders 'causal analysis virtually impossible' .203 

S. Neil MacFarlane puts forward a possible answer to how to choose between two 

categories of human security definitions by suggesting that they 'be judged in tenns of 

conceptual value added and policy consequences'. 204 Against this dual criterion he 

concludes that the narrow category of definition as founded on freedom from fear 

produces the best definitions or conceptions of human security. 205 This criterion 

199 In a section entitled 'Human Security Explained', the HSC observes: 'For some proponents of human 
security, the key threat is violence; for others the threat agenda is much broader, embracing hunger, 
disease and natural disasters', thereby recognising the existence of the two deflnitional schools. The 
section continues to state, '[l]argely for pragmatic reasons, the Human Security Centre has adopted the 
narrower concept of human security that focuses on protecting individuals and communities from 
violence', the Human Security Centre, 'Human Security Explained' 
<http://www.humansecuritycentre.org> accessed 20 May 2005. And see for examp~e ~dr~w Mack, 
'The Concept of Human Security' in Brzoska and Croll (eds) (n 8); Andrew Mack, A Slgmfler of Shared 

Values' (2004) 35 Security Dialogue 366. 
200 Mack, 'The Concept of Human Security' (n 199) 49. 
201 Ibid. 
202 Ibid Keith Krause advanced a similar argument. See Keith Krause, 'The Key to a Powerful Agenda, 
ifprop~rly Delimited' (2004) 35 Security Dialogue 367. See also B~ ~uzan, 'A Reductionist. 
Idealistic Notion that Adds Little Analytical Value' (2004) 35 Security Dzalogue 369. 

203 Mack, 'The Concept of Human Security' (n 1~9) 49... . . .. . 
204 S. Neil MacFarlane, 'A Useful Concept that Risks Losmg Its Pohtlcal Sahence (2004) 35 Security 

Dialogue 368, 369. . . 
20S MacFarlene concludes his article with '[i]n general, the wldemng of the concept ~~es the . . . 
establishment of priorities in human security policy difficult. Diluting the concept dlmmlshes Its pOhtl~~ 



constitutes a variation of the pragmatic reasons advanced by Mack as to why choose 

between the narrow and broad categories of human security defInition. Thus, in essence 

the argument against broad defInitions in general is that freedom from fear and freedom 

from want, or more specifIcally freedom from want, adversely affects the analytical and 

practical utility of the idea of human security. On this somewhat negative reasoning, it 

is necessary to choose freedom from fear as the founding component of human security 

and therefore adopt the narrow category to defIning human security. These 

unquestionably persuasive arguments for choosing freedom from fear are not without 

criticism. Indeed the conclusion that a defInition founded on freedom from fear and 

want automatically robs the idea of human security of analytical and practical utility is 

not necessarily warranted. The Working DefInition of human security offered by Alkire 

provides ample illustration of this point, especially the introduction of a threshold by 

way of the defIning term, critical and pervasive threats which narrows the range of 

issues falling to be considered as of concern to human security. The seven categories of 

human security threat designated by the UNDP perform a similar delimiting function. 

Owen's 'hybrid defInition' attains analytical and practical clarity by combining the 

threshold of the CHS defInition proposed by the CHS and similarly Alkire, along with 

the categories of the UNDP defInition, while maintaining the broad foundation inherent 

in both defInitions namely that human security is concerned with both development and 

security issues. 

Even if it is shown that broad defInitions of human security adversely affect the 

analytical and practical utility of human security, it does not necessarily follow that the 

adoption of a narrow defInition as premised on freedom from fear produces the desired 

analytical and practical clarity. Indeed the defInition offered by Canada provides the 

basis for foreign policy activities undertaken in fIve disparate areas of protection of 

civilians, peace support operations, conflict prevention, governance and accountability, 

and fInally, public safety. Further, as evident above, the introduction of a threshold into 

the definition of human security and/or adopting a 'shopping list' approach to defInition 

perform a similar function in refIning the scope and application of human security 

without denying the heritage of the idea of human security in the evolution in the 

understandings of development and security in both policy and academia. Thus the 

debate as to the role of freedom from fear and freedom from want in defining human 

salience. The more comprehensive the sweep of human security, the less likely are the objectives of its 

proponents to be achieved'. Ibid. 
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security remains intact and thus the disagreement as to the most appropriate definition 

of human security remains unresolved. Indeed a definitional dilemma may be 

diagnosed in relation to human security, that of a choice between the 'broad' 

definitional school and the 'narrow' definitional school, or more particularly, as a 

choice between freedom from fear and want and freedom from fear. However 

MacFarlane acknowledges that '[t]here is no intrinsic reason to favour narrow over 

broad conceptions of human security', 206 and Mack similarly recognises that 'it is quite 

possible to share the values that underpin the 'broad' conception of human security 

while still rejecting its analytic utility' .207 These statements suggest that the freedom 

from fear and freedom from want dichotomy underscoring the definitions of human 

security is a false dichotomy. Indeed, Don Hubert has observed that: 

[a]ll approaches to human security focus on the security and development nexus, 
and all see improvements in socio-economic conditions as crucial for the 
prevention of conflict; the differences are not of substance, but of packaging208 

With these comments in mind, the following Part turns to resolving the freedom from 

fear and want dichotomy with the specific aim of advancing the quest for a human 

security framework by way of evacuating the idea of human security from the plethora 

of definitions. 

IV. HARNESSING THE POTENTIAL OF HUMAN SECURITY: MEETING 

THE CHALLENGE OF DEFINITION 

It would appear that human security falls to be considered as an essentially contested 

concept, that is human security is a concept 'the proper use of which inevitably involves 
. f . 209 Th· P disputes' about its proper or appropnate use on the part 0 Its users. IS art 

assesses the vantage point provided by the notion of essentially contested concepts to 

impose order on the cacophony of human security definitions.
2Io 

More specifically the 

Part explores whether the notion of essentially contested concepts overcomes the 

definitional difficulties noted above, in particular the freedom from fear and freedom 

from want dichotomy, which are hampering the quest for a human security framework 

206 Ibid. 
207 Mack, 'The Concept of Human Security' (n 199) 49. 
208 Hubert, 'An Idea the Works in Practice' (n 152) 351. . . . 
209 W. B. Gallie, 'Essentially Contested Concepts' (1955-56) 56 Proceedings o/the ArIstotelian SOCiety 

167, 167. .. . 1 
210 For a recent example of the application of the notion of essentially contested co~cepts m mtematlOna 

I D S os hi 'The Essentially Contested Nature of the Concept of Sovereignty: Imphcahons for 
aw see an aro , . 2004) 2~ Af ·h· 

the Exercise by International Organisations of Delegated Powers of Govemrnent ( - /( Igan 

Journal of International Law 1107. 51 



for analysis and action. Before embarking on such an exploration it is necessary to 

clarify what is meant by the term 'essentially contested concept'. 

W. B. Gallie introduced the notion of essentially contested concepts in a seminal article 

published in 1956 as a method for identifying and analysing an 'important group of 

concepts', which he refers to as essentially contested, in order to provide some 

explanation as to the ways in which such concepts function.21l As such GaBie's stated 

objective was: 

to show, in the case of an important group of concepts, how acceptance of a 
single method of approach - of a single explanatory hypothesis calling for some 
fairly rigid schematisation - can give us enlightenment of a much needed 
kind.212 

Gallie's departure point for the foray into this important group of concepts was the 

observation that the use of any concept is likely to be contested but, nevertheless, there 

usually exists 'an assumption of agreement, as to the kind of use that is appropriate to 

the concept in question, between its user and anyone who contests his particular use of 

it'.213 However, when such an assumption of agreement is absent or lacking, GaBie 

states that there then exists a well-recognised ground for philosophical enquiry.214 

By way of reference to art, democracy and the Christian tradition, Gallie observes that 

disagreement abounds as to the proper use of these concepts, which is manifested in 

'mutually contesting, mutually contested uses,215 of the concept in question. As each 

user maintains that their particular use of a given concept is the proper one and sustains 

their position with 'arguments, evidence and other forms of justification', 216 it is 

impossible to resolve such disagreements and potentially uncover a 'clearly definable 

use . . . which can be set up as the correct or standard use.' 217 This apparently 

unresolvable stalemate is unsurprising given the existence of an original authoritative 

211 Ibid 169. See also Alasdair Mcintyre, 'The Essential Contestability of Some Social Concepts' (1973) 

84 Ethics 1. 
212 Gallie (n 209) 168. (Italics in original). 
213 Ibid 167. (Italics in original). . ' 
214 Gallie observes that there are three historical forms of philosophy enquIry, namely, a phIlosopher may 
discover and persuade others of a meaning of a contested concept, that a phi.losopher may propose a 
meaning to which all disputants may decide to conform to, an~ finally,. a phll~soph~r may prove or 
explain the necessity of the contested character of ~e concept 10 ~uestl?n. It IS the ~nadequacy of these 
three historical forms of enquiry that prompts Galhe to propose his notlon of essentially contested 

concepts as a possible way forward. Ibid. 
21S Ibid 169. 
216 Ibid. 
217 Ibid 168. 52 



exemplar. According to Gallie the concept in question, \\'hether art, democracy, or the 

Christian tradition, is derived from an original authoritati\'e exemplar \\hich each user 

of the given concept seeks to emulate in their particular use of that concept. Thus, the 

absence of agreement as to the proper or appropriate use of a concept gives rise to 

different uses of the concept in question. These different uses are mutually contesting 

and mutually contested due to the existence of the original exemplar \\'hich underpins 

and informs the concept in question and, consequently, the uses of the given concept. 

In this way Gallie draws a distinction between a concept and the uses of that concept 

which, in other words, is a distinction between concepts and conceptions. On this basis 

it is possible to draw a clear distinction between the concept of human security as 

underpinned and informed by freedom from fear and freedom from want, and the 

conceptions of human security, that is the plethora of mutually contesting and contested 

definitions of human security seeking to emulate freedom from fear and freedom from 

want. 

A similar conclusion is arrived at from the distinction drawn between concepts and 

conceptions by John Rawls.218 Rawls, in propounding his theory of justice, observed 

that disagreement exists as to the principles of justice that should order society and, that 

such disagreement produces various, rival conceptions of justice. Nonetheless, the 

existence of various and rival conceptions of justice express an understanding of the 

need for and preparedness to affinn 'a characteristic set of principles'. 219 These 

principles of justice assign basic rights and duties and detennine the 'proper distribution 

of the benefits and burdens of social cooperation' .220 As such, Ra\\'ls asserted that it is 

natural to distinguish between the concept of justice and the various, rival conceptions 

of justice. Furthennore, it is also natural to think of the concept of justice 'as being 

specified by the role which these different sets of principles, these different conceptions, 

have in common'. 221 Thus, under this understanding of the concept and conception 

distinction, the concept of justice is specified or detennined by drawing out the 

commonalities of the various, rival conceptions of justice. In addition, Rawls continues 

to explain that agreement may be forthcoming as to the just or unjust nature of 

institutions, notwithstanding different conceptions of justice. \\'hen judged according to 

the notions of arbitrary distinction and proper balance, Such agreement mav be 

218 John Rawls. A ThcOl)' of Justin' (~I1J edn OUP Oxford 1999). 

219 Ibid .'i, 
,,20 Ibid. 
,,21 Ibid. 
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forthcoming as the concept of justice includes these two notions of arbitrary distinction 

and proper balance. More importantly, these commonalities are open to interpretation 

according to the conception of justice, or principles of justice, adhered to. In this way, a 

common core underpins the concept of justice and thus the conceptions of justice are 

interpretations of that concept or more specifically of the common core, which is 

identified by Rawls for the purposes of his theory of justice, as the notions of arbitrary 

distinction and proper balance. Hence, the common core of human security is freedom 

from fear and want, which was identified above as a commonality permeating the 

definitions of human security which, in tum, are interpretations of that common core. 

By drawing a distinction between the concept of human security and the conceptions of 

human security, the freedom from fear and want dichotomy hampering the quest for a 

human security framework, may be resolved in favour of freedom from fear and 

freedom from want. However, the quest for a human security framework remains intact 

as such a distinction does not eliminate the multitude of human security definitions or 

indicate the 'the correct and standard use' of human security.222 Indeed, while other 

commentators from legal philosophy and political science distinguish between concepts 

and conceptions,223 Gallie's notion of essentially contested concepts provides a vantage 

point from which to view and potentially order, the cacophony of definitions. For 

Gallie proposes a 'fairly rigid schematisation,224 for identifying a concept as essentially 

contested which provides further illumination as to the operation of and underlying 

justification for essentially contested concepts. 

In brief, Gallie sets out seven conditions of essential constestability, the first four of 

which are characteristics that an essentially contested concept must possess. The first 

condition is that the concept must be appraisive which is explained as meaning that the 

concept 'signifies or accredits some kind of valued achievement' .225 The following 

three conditions describe the valued achievement as being of an 'internally complex 

222 Gallie (n 209) 168. ., . . 
223 One of the most often referred to distinction between concepts and conceptions In leg~l philosophy IS 

that offered by Ronald Dworkin. Ronald Dworkin, La';j's Empire (Belknap Press Cambndge Mass: . 
1986). See also H. L. A. Hart, The Con~~pt of ~aw (2D edn .Cl.are~don Press Oxford 1994). In addltl~n 
to legal philosophy, philosophy and pohtlcal sCience draw distinctIOns be~een c?~cepts and co~ceptlOns. 
For an overview see Christine Swanton, 'On the 'Essential Contestedness ofPohtlcal Concepts (1985) 

95 Ethics 811. 
224 Gallie (n 209) 168. 
22S Gallie (n 209) 171. 
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character', 'initially variously describable' and finally, 'open'. 226 The internally 

complex character of the valued achievement is specified as necessitating all its worth 

being attributed to it as a whole. This description must include reference to the 

contributions of the various parts which may be initially ranked in different orders of 

priority, and hence, the valued achievement is initially variously describable. 

Furthermore, such descriptions are susceptible to unpredictable modification in light of 

changing circumstances and Gallie adopts the term 'open' for convenience to describe 

this feature of the valued achievement. 227 However, these conditions shed little light on 

'what it is to be a concept of this kind,228 and consequently Gallie adds the fifth 

condition of essential contestability, namely, that the concept must be used 

'aggressively and defensively' .229 This is explained in terms of recognition on the part 

of those using an essentially contested concept of the different uses employed by others, 

or 'to use an essentially contested concept means to use it against other uses and to 

recognise that one's own use of it has to be maintained against these other uses'. 2JO 

Michael Freeden criticised this as not being 'logically entailed' as awareness, let alone 

recognition, of other uses by the different users of a concept. does not always OCCUr.
231 

Freeden concludes that this fifth condition is, in practice, unnecessary and even 

impinges upon analysis. 2J2 

These five conditions combine to make the 'formally defining conditions of essential 

contestedness,233 to which Gallie adds the sixth and seventh conditions, that the concept 

in question is derived from an original exemplar 'whose authority is acknowledged by 

all the contestant users', 2J4 and, that the continued use of an essentially contested 

concept 'enables the original exemplar's achievement to be sustained and/or developed 

in optimum fashion' .2-'5 These final conditions offer justification for the continued use 

of an essentially contested concept, namely, through the sustained achievement of the 

22(, Ibid 171 - 172. (Italics in original). . ' 
227 GaHie does not elaborate fm1her on these characteristics of the valued aChle\'ement, beyond remJrkmg 
in a footnote that conditions three and four may be replaced with initially ambiguous and persistently 

vague, respectivdy. Ibid 172. 
22~ Ibid 172. 
229 Ibid. 
230 Ibid. 
231 \ lichael Freeden, Ideo logics and Political Thcm:\,: A Concepfllal Approach. (Clarendon Press Oxford 

1996) 59. 
232 Ibid. 
2.1.1 GaHie (n 2(9) I so 
234 Ibid. 
23~ Ibid. 
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original exemplar and/or its development in an optimum manner. 236 In respect of the 

original exemplar Freeden simply states that 'there is no need for an exemplar to have 

existed,.237 He continues to assert that the idea of an original exemplar is actually 

inimical to the notion of essentially contested concepts on the basis that the idea of an 

original exemplar carries with it a presumption that there exists 'an agreed or correct 

. . fr h' h d' . 238 posItIon om w IC envatlOns have occurred'. This exacting analysis has a 

potentially severely debilitating effect on the notion of essentially contested concepts as, 

if the original exemplar does pertain to 'an agreed or correct position' ,239 then Freeden' s 

conclusion that an original exemplar is not needed and is in fact superfluous to the 

notion of essentially contested concepts would be correct as there would not be an 

absence of an assumption of agreement as to the proper use of the concept at hand. 

However, in stipulating the existence of an original exemplar Gallie is referring to a 

common operational context shared by the different users in their different uses of a 

given concept analogous to 'playing the same game'. 240 

These conditions provide a vantage point from which to view the cacophony of human 

security definitions. For instance, human security signifies a valued achievement that of 

freedom from fear and want which, in tum, is internally complex and variously 

describable and, as such, mutually contesting and mutually contested uses of human 

security are produced. As such, the definitions of human security offered by Alkire, the 

UNDP and Canada, as mutually contesting and mutually contested uses of human 

security, exist as they describe the contributions of the various parts or features of 

human security in different ways. Furthermore, the existence of definitions of human 

security falling to be considered 'broad' or 'narrow' is also explained as mutually 

contesting and mutually contested uses of human security. These and other definitions 

of human security may be modified in light of changing circumstances. For example, 

Owen in formulating his definition of human security amalgamates and extrapolates 

from Alkire's Working Definition and the definition of the UNDP.241 Similarly, 

Bajpai's definition of human security is the product of a comparative analysis of the 

236 They also serve the function of distinguishing between an essentially contested concept and a radically 

confused concept. Ibid. 
237 Freeden (n 231) 60. 
238 Ibid. 
239 Ibid. 
240 This is particularly apparent in Gallie's response to.t~e char~e of~e sceptic n:om w.hich he arri~~s at 
the sixth and seventh conditions of essential contestablhty and In particular the stipulatIOn of an ongmal 

exemplar. GaIlie (n 209) 177-180. 
241 Owen (n 136) 11. 
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UNDP's definition of human security and the definition proffered by the goyernment of 

Canada. 242 A similar observation may be made in respect of the textually similar 

definitions of human security offered by Alkire on the one hand and the CHS on the 

other, and in the same manner the definitions of human security proffered by the 

Canadian government and the HSN. Finally, the definitions of human security, as 

mutually contesting and mutually contested uses, sustain and/or dey clop freedom from 

fear and freedom from want as the original exemplar in an optimum manner as 

circumstances dictate. Thus, all definitions of human security are valid definitions and, 

as such, there is no general principle by which to assess which definitions represents the 

'correct or standard use' of human security. In the last analysis, the notion of 

essentially contested concepts transforms the cacophony of human security definitions 

into a symphony of definitions dedicated to the advancement of freedom from fear and 

freedom from want. However, such a vantage point, while also resolving the freedom 

from fear and want dichotomy, does not transform human security into a framework for 

analysis and action. 

v. CONCLUDING REMARKS 

In order to further the quest for a human security framework it is necessary to return to 

first principles and draw upon the evolutionary trends in security studies and in 

particular to Baldwin's treatise on security. It will be recalled that Baldwin devised a 

series of questions to specify more closely the term security, departing from an 

understanding of the essence of security as captured in 'the basic intuitive notion 

underlying most uses of the term security' .~.B It is evident from the foregoing that the 

essence of human security or, in Gallie's terminology, the original exemplar, is freedom 

from fear and freedom from want. Moreover, it is equally clear from the review of 

human security definitions that human security is about the entitlement of all to freedom 

from fear and want, as 'the basic intuitive notion underlying most uses' of human 

security. Thus, the two fundamental questions identified by Baldwin as sufficient to 

specify the tenll 'security', namely 'security for whom' and 'security for what values', 

guide the quest for a human security framework undertaken in the following chapters. 

~~~ Bajpai (07) 4. 
~~3 Baldwin (n JS) 13. 
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CHAPTER Two 

HUMAN SECURITY IN HISTORICAL PERSPECTIVE 

I. INTRODUCTION 

In a broad stroke, human security is about the entitlement of all human beings to freedom 

from fear and freedom from want. Freedom from fear and freedom from want has gained 

currency in recent times with United Nations (UN) documents such as the 2000 Report of 

the Secretary-General (SG) We the Peoples: The role of the United Nations in the 2Ft 

Century, the resultant General Assembly (GA) resolution, 'The Millennium Declaration', 

and subsequent 2005 Report of the SG, In Larger Freedom: Towards development, security 

and human rights for all, which all make explicit reference to freedom from fear and 

freedom from want. 1 Nevertheless, the notion of freedom from fear and freedom from want 

is not new, having been articulated by US President Franklin D. Roosevelt in his State of 

the Union Address, 'The Four Freedoms' in 1941.2 As such, this Chapter examines human 

security in historical perspective by way of undertaking a historical review of the notion of 

freedom from fear and freedom from want as it evolved in the international landscape. To 

this end, the Chapter chronicles the emergence of human security onto the international 

stage in the 1940' s (Part II), tracks the subsequent propulsion of human security onto the 

international agenda as a pivotal motivating factor in the establishment of the UN (Part III) 

and ultimately charts the translation of human security into the UN Charter (Part IV). In 

doing so the Chapter aims to specify freedom from fear and want as 'the basic intuitive 

notion underlying most uses,3 of human security and, as such, to begin to define human 

security and thus further the quest for a human security framework. 

I UN SG, We the Peoples: The role of the United Nations in the 2 r' Century (UN Dept of Public Infonnation 
New York 2000); UN GA Res 5512, 'The Millennium Declaration' (8 September 2000) UN Doc A1RES/.55/2; 
UN sa, In Larger Freedom: Towards development, security, and human rights for all (UN Dept of Publtc 
Infonnation New York 2005). See Chapter Three. 
2 US President, 'The Four Freedoms' (State of the Union Address 6 January 1941) 
<http://www.presidency.ucsb.edulws/index.php,?pid= 16092> accessed July 2005. . 
J David Baldwin, 'The Concept of Security' (1997) 23 Review of International Studies 5, 13. 
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II. THE HISTORICAL ROOTS OF HUMAN SECURITY 

On the 6th of January 1941 the then US President, Franklin D. Roosevelt, delivered the 

annual Presidential State of the Union Address, in which the first expression of freedom 

from fear and freedom from want is found.4 The Address came at an 'unprecedented' time 

in American history for' at no previous time has America been as seriously threatened from 

without as it is today'. 5 The threat posed by the Second World War was considered 

sufficiently serious for President Roosevelt to conclude that 'the future and safety of our 

country and of our democracy are overwhelmingly involved in events far beyond our 

borders' .6 In this respect, the Address was peppered with references to the freedoms lost by 

other democratic nations and to the dangers of a dictator's peace, in addition to an emphasis 

on the need to be alert to the possibility of an attack on America by the Axis powers.7 

Hence, notwithstanding that the US was not then directly embroiled in the Second World 

War, President Roosevelt stressed the need for America to commit to 'meeting this foreign 

peril,g and concluded the Address with the articulation of four essential freedoms, that of 

freedom of speech and expression, freedom of religion, freedom from want and, finally, 

freedom from fear. 9 

According to Daniel Patrick Moynihan while the Address 'purported to describe the goals 

of the democratic countries then at war', freedom from fear and want, which he describes 

as soft but compelling notions, 'were new to the vocabulary of war aims'. \0 The Address 

4 US President, 'Four Freedoms' (n 2) paras. 74 -77. President Roosevelt returned to freedom from fear and 
want in subsequent State of the Union Addresses during his presidency. For example, President Roosevelt 
remarked, in the context of building a future peace with fellow Allies, that '[fJreedom from fear is eternally 
linked with freedom from want'. US President, (State of the Union Address, 11 January 1944) 
<http://www .presidency. ucsb.edulws/index.pho?pid= 16518> accessed 18 July 2005. 
5 US President, 'Four Freedoms' (n 2) para. 1. 
6 Ibid para. 13. 
7 Ibid para. 54 (democratic nations), paras. 16 and 17 (dictators peace), and paras. 21 - 29 (attack on 

America). 
8 Ibid para. 29. Japan attacked Pearl Harbour, Hawaii on the 7th of December 1941 and the US declared war 
on Japan the following day and on Germany on the 11 th of December 1941. 
9 Ibid paras. 74 - 77. 
10 Daniel Patrick Moynihan, On the Law of Nations (Harvard University Press Cambridge Mass. 1990) 73. 
President Roosevelt reiterated the link between freedom from fear and freedom from want and the war effort 
in the Second World War in subsequent State of the Union Addresses. For example, in the 1942 State of the 
Union Address which was the first Address following the entry of the US into the Second World War, 
President Roos~velt stated that the objectives of the US and their Allies were clear. These were 'the objective 
of smashing the militarism imposed by war lords on their enslaved peoples' and the 'objective of libe.ra~ng 
the subjugated Nations - the objective of establishing and securing freedom of speech, freedom of re~lglOn. 
freedom from want and freedom from fear everywhere in the world'. US President, (State of the Umon 
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translated these soft but compelling notions into 'world tenns' thereby providing much 

needed elaboration of freedom from fear and want. For instance, the Address described 

freedom from fear as entailing' a world-wide reduction of annaments to such a point and in 

such a thorough fashion that no nation will be in a position to commit an act of physical 

aggression against any neighbour - anywhere in the world', II while freedom from want 

consisted of 'economic understandings which will secure to eyery nation a healthy 

peacetime life for its inhabitants - everywhere in the world' .12 The compelling character of 

the notion of freedom from fear and want is clearly apparent in these descriptions and 

indeed, President Roosevelt expressed a hope for a world founded on these freedoms and a 

world order based on 'the cooperation of free countries, working together in a friendly, 

civilised society' where, in the last analysis, '[f]reedom means the supremacy of human 

rights everywhere'. 13 

This first expression of freedom from fear and want drew a correlation between freedom 

from fear and the absence of war by way of annament reduction and between freedom from 

want and peace by way of economic cooperation. Underpinning these correlations was the 

understanding of the 'supremacy of human rights'. Moreover, President Roosevelt's 

articulation of freedom from fear and want saw these soft but compelling notions as integral 

not only to the Allied war effort but also to securing the ensuing peace. This wider 

resonance of freedom from fear and want guaranteed its propUlsion, notwithstanding the 

domestic provenance, onto the international stage. Indeed, a mere eight months later, on 

the 14th of August 1941, the Atlantic Charter confinned the position of freedom from fear 

and want as integral to the Allied war effort and to the peace that would follow 'upon the 

final destruction of the Nazi tyranny'. l~ 

The Atlantic Charter set down eight principles common to the national policies of the US 

and the UK upon which President Roose\'elt and the Prime Minister of the UK, Winston 

Address 6 January 1942) <http:;,'\ \\ \\' .presidency.ucsb.edu/ws/inde:x.php'!pld= 16~53> Jccessed 18 Ju i~ . 200~ 
These sentiments wcre mirrored in the 1944 State of the Union Address. L'S PreSIdent. (State of the Umon 
:\ddress II January. 1944) http://\\\\w.presidency.ucsb.edulws/inde'\.php'!pld= 16518 accessed 18 Jui:-- 200~. 

II liS President, 'The Four Freedoms' (n 2) para. 77. 
I~ Ibid para. 76. 

IJ Ibid paras. 80 and 81. . , .. 
14 'Declaration of Principles. known as the :\tlanlle Charter, hy the PreSIdent of the limted States and the 
Priml' Minister of the Uniled Kingdom' (14 :\llgUSt 1941) 
<http: \\ \\ \\) a~.edll1!\\\\eb. avalon w\\ii atlan!i£.hlm"> HCl'essed 2 :\ugust 2004. para. 6. 
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Churchill, based 'their hopes for a better future for the world'. 15 Self-detennination, 

international economic and social cooperation, and the freedom of the high seas were all 

enumerated as common principles of the national policies of the US and the UK, along with 

a principle of territorial non-aggrandisement. 16 These counted as principles upon which a 

peaceful and secure world would be founded 'upon the fmal destruction of the Nazi 

tyranny' . 17 The sixth common principle expressed the hope of seeing established a peace 

that would 'afford to all nations the means of dwelling in safety within their own 

boundaries' .18 This peace would also 'afford assurance that all the men in all lands may 

live out their lives in freedom from fear and want' .19 The Atlantic Charter also spoke of the 

necessity for the abandonment of the use of force upon which to build a 'better future for 

the world' 20 and saw the disarmament of all aggressor nations as essential to the 

maintenance of future peace 'pending the establishment of a wider and permanent system 

of general security' .21 

By proclaiming the vision for a better future for the world in the aftermath of the defeat of 

the Nazi tyranny, the Atlantic Charter and the principles enunciated therein were welded to 

the Allied war effort. As such, freedom from fear and want was an integral part of the war 

aims of the Allies and an essential component of the peace that would be established upon 

an Allied victory. In this way, the Atlantic Charter confirmed and consolidated the 

connections between freedom from fear and freedom from want and the Allied war effort 

and the ensuing peace drawn by President Roosevelt in his 1941 State of the Union 

Address.22 In doing so, freedom from fear and want transcended the national boundaries of 

IS Ibid Preamble. 
16 Ibid paras. 2, 3, 4, 5, 7 and 1 respectively. 
17 Ibid para. 6. 
18 Ibid. 
19 Ibid. 
20 Ibid Preamble. 
21 Ibid para. 8. The original draft of the Atlantic Charter prepared by Prime Minister Churchill included the 
phrase 'effective international organisation' which posed significant difficulties for the US and thus, resulted 
in the muted 'wider and permanent system of general security'. See Ruth Russell, A History of the United 
Nations Charter: The Role of the United States 1940-1945 (Brookings Institution Washington 1958) 34-42: 
Robert C. Hilderbrand, Dumbarton Oaks: The Origins of the United Nations and the Searchfor Postwar 
Security (University of South Carolina Press Chapel Hill and London 1990) 13. . 
22 Similar sentiments were expressed and connections drawn in the London DeclaratIOn of 12 June 1941, 
where fourteen Allied countries declared that 'the only true basis for enduring peace is the willing cooperation 
of the free peoples in world in which, relieved of the menac~ of aggression, all may enj.oy economic and 
social security; and that it their intention to work together Wlth other free peoples both In war and peace to 
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its national provenance and was fmnly placed on the international stage, and the 

Declaration by United Nations of the 1st of January 1942 arguably catapulted the notion of 

freedom from fear and want onto the international agenda.23 Indeed Antonio Cassese notes 

that it was on the initiative of President Roosevelt 'that acceptance by the world of certain 

great freedoms, at the level of international relations, was proposed' which were 

subsequently 'taken up other politicians and gradually ended up being translated into 

international norms and institutions,?4 

The Declaration by United Nations proclaimed the commitment of the signatory and 

adherent states to bring to bear the full weight of their respective resources, military or 

economic, on the 'Tripartite Pact and its adherents' alongside the pledge to cooperate with 

each other and not to make 'a separate armistices or pact with the enemies' .25 Consequently 

the Declaration by United Nations was primarily concerned with solidifying the alliance of 

the Allied powers for as H. G. Nicholas observed 'the main business ... was with war, not 

peace'. 26 Indeed, the Declaration opens with the statement that complete victory is 

essential in order 'to defend, life, liberty, independence and religious freedoms, and to 

preserve human rights and justice' everywhere. 27 As such the signatory states and the 

subsequent adhering states were 'engaged in a common struggle against savage and brutal 

forces seeking to subjugate the world' and thus, the Declaration speaks of the united 

resolve of the Allied powers to win the Second World War. Indeed Leland M. Goodrich 

speaks of the Declaration by United Nations as 'the legal basis of a powerful military 

coalition' .28 

Even so, the original 26 signatory states and the additional 19 states which subsequently 

adhered to the Declaration by United Nations subscribed to the vision of a future peace and 

a better world articulated in the Atlantic Charter as founded on the principles enunciated 

therein, including freedom from fear and freedom from want. In this way as Goodrich 

this end'. 'Fourteen Allies Vow to Fight until Victory is Won' (The London Declaration 12 June, 1941) 
<http://www.ibiblio.orglphalpolicy/ 1941 /41 0612a.html> accessed 25 July 2005. 
23 'The Declaration by United Nations' (1 January 1942) 
<http://www .yale.edullawweb/avalon/decadeldecade03.htrn>. accessed 1 0 Au~ust 2004. 
24 Antonio Cassese, Human Rights in a Changing World (pohty Press Cambndge 1994) 21 - 22. 
25 'The Declaration by United Nations' (n 23) paras. 1 and 2. 
26 H. G. Nicholas, The United Nations as a Political Institution (5

th 
edn OUP Oxford 1975) 1 -2. 

27 'The Declaration by United Nations' (n 23) Preamble. 
2B Leland M. Goodrich. The United Nations (Stevens London 1960) 244. 
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commented, freedom from fear and freedom from want became part of the 'war aims of the 

coalition of nations joined in war against the Axis powers'. 29 More particularly, the 

Declaration by United Nations also endorsed the link between freedom from fear and want 

and a peaceful and secure world seen in the Atlantic Charter. In this respect the 

Declaration marked an acceptance of freedom from fear and want as a foundation upon 

which to build peace and signalled the implicit approval of the establishment of 'a wider 

and permanent system of general security' suggested in the Atlantic Charter by which to 

achieve the future peace envisioned therein. In short, the Declaration by United Nations 

'represented the essence of the way of life which the United Nations had been engaged in 

defending against the Axis aggression'. 30 

The Joint Four Nations Declaration and the Declaration of the Three Powers followed in 

1943 and solidified the transition of freedom from fear and freedom from want onto the 

international agenda.31 These Declarations reiterated and emphasised the translation of the 

Allied wartime alliance into a post-war quest for a permanent peace as seen in the 

Declaration by United Nations. Thus, the Joint Four Nations Declaration, or the Moscow 

Declaration as it is more commonly known as, saw the US, the UK, the Soviet Union and 

China declare that their 'united action, pledged for the prosecution of war against their 

respective enemies, will be continued for the organisation and maintenance of peace and 

security,.32 Similarly the Declaration of the Three Powers, or the Tehran Declaration, in 

confirming the common policy of the US, the UK and the Soviet Union spoke of the 

determination of these countries to 'work together in war and in the peace that will follow', 

along with expressing their confidence that 'our concord will win an enduring peace' .33 

It was however the Moscow Declaration that contained an explicit statement as to what 

form this post-war quest for peace and security would take. In the Moscow Declaration the 

US, the UK, the Soviet Union and China recognised 'the necessity of establishing at the 

29 Ibid. 
30 Leland M. Goodrich and Edvard Hambro, The Charter of the United Nations: Commentary and Documents 

(lSI edn World Peace Foundation Boston 1946) 90. 
31 'The Joint Four Nations Declaration' (30 October 1943) 
http://www.yale.edullawweb/avalon/wwii/moscow.htm accessed 16 August 2004; 'The Declaration of the 
Three Powers' (1 December 1943) <http://www.yale.edullawweb/avalonlwwii/teheran.htm> accessed 16 

August 2004. 
32 'The Joint Four Nations Declaration' (n 31) para. 1. 
33 'The Declaration of the Three Powers' (n 31) paras. 2 and 5 respectively. 
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earliest practicable date a general international organisation ... for the maintenance of 

international peace and security' .34 This statement was a clear and unequivocal articulation 

of the motivation to establish an international organisation dedicated to peace and security 

as founded on the united action and cooperation of the Allied powers in the Second \\'orld 

War which sees the incarnation of the intent to establish an international organisation 

hinted in the Atlantic Charter. By elaborating upon the Atlantic Charter in this manner the 

Moscow Declaration firmly placed freedom from fear and freedom from want onto the 

international agenda in that freedom from fear and freedom from want had become 

intrinsically bound to the impetus to establish an international organisation for 'the 

maintenance of international peace and security' .35 Perhaps more importantly, the Moscow 

Declaration as founded on the Declaration by United Nations and drawing inspiration from 

the Atlantic Charter, confinned that freedom from fear and freedom from want are 

principles upon which to found a secure and peaceful world and as such are objectives to be 

pursued by the international organisation once established.36 

By chronicling the emergence of freedom from fear and freedom from want onto the 

international agenda for the establishment of an international organisation dedicated to 

international peace and security, this Part specifies the essence of human security - that of 

freedom from fear and want. In particular, freedom from fear and freedom from want was 

finnly embedded as an integral part of the Allied war aims and consequently, was 

intrinsically bound to the impetus to establish an international organisation for the 

maintenance of international peace and security. In addition, the historical perspective 

brought to bear on freedom from fear and want uncovers the proposition that freedom from 

fear and want is an objective to be pursued by the international organisation once instituted. 

Furthennore, freedom from fear and freedom from want is understood as relating to 

security issues, such as disarnlament, and economic development which are underpinned by 

human rights. In this way, the historical roots of human security, to paraphrase David 

Baldwin, specifies the 'basic intuitive notion underlying most uses' of the tenTI human 

security and thus provides a departure point from which to begin to define human security. 

As such, an assessment of the genesis of the establishment of the general international 

q 'The Joint Four Nations Declaration' (n 31) para. 4. 

,15 Ibid . 
.11> Ibid. 



organisation stipulated in the Moscow Declaration is required. This places particular 

emphasis on the place, if any, of security issues, economic development and specifically 

human rights as underpinning freedom from fear and want, in the objectives of the 

international organisation. 

III. HUMAN SECURITY AND THE ESTABLISHMENT OF THE UNITED 

NATIONS 

This Part examines the establishment of the UN, specifically the drafting of the UN Charter 

as the constitutive document of the 'international organisation ... for the maintenance of 

international peace and security,37 with a view to determining whether human security, as 

broadly understood as the entitlement of all to freedom from fear and freedom from want, 

finds expression in the UN Charter.38 The examination is undertaken by way of reference 

to the Atlantic Charter, the Tentative Proposals for a General International Organisation 

drafted by a special sub-committee of the US Department of State, and the documents 

providing the basis for the Dumbarton Oaks Conversations and the San Francisco 

Conference, as key documents in the drafting history of the Charter of the UN. These 

documents are analysed for the presence of the key components of 'freedom from fear and 

want' , namely, security, economic development and human rights. 

Before assessing these documents, it is useful to provide an overview of the timeline of the 

key events in the drafting of the UN Charter and the consequent establishment of the UN. 

According to Wilhelm G. Grewe and Daniel-Erasmus Khan there are four phases in the 

establishment of the UN which correspond 'closely with the events of the war'. 39 As such 

the first phase is the entry of the US into the Second World War in December 1941 as it 

was, on Grewe and Khan's analysis, this event that triggered the in-depth discussion as to 

37 The Joint Four Nations Declaration (n 31) para. 4. 
38 Commentaries on the drafting and subsequent interpretation of the provisions of the Charter, see generally, 
Bruno Simma et al (eds), The Charter o/the United Nations: A Commentary (2

nd 
edn OUP Oxford 2002); 

Leland M. Goodrich and Edvard Hambro, Charter o/the United Nations: Commentary and documents (2
nd 

edn Stevens London 1949); Goodrich, The United Nations (n 28); Leland M Goodrich, Edvard Hambro and 
Anne Simons, The Charter o/the United Nations: Commentary and Documents, (3rd edn Columbia University 
Press New York and London 1969); Evan Luard, A History o/the United Nations (St. Martin's Press New 

York 1982). 
39 Wilhelm G. Grewe and Daniel-Erasmus Khan, 'Drafting History' in Simma et aI, (eds) (n 38) 2. Evan 
Luard adopts a similar approach in his exposition and analysis of the establishment of the UN. Luard (n 38). 
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the establishment of what would become the UN at the US State Department. 40 The second 

period, August 1944 to October 1944, relates to the Dumbarton Oaks Conversations on the 

creation of an international organization, while the third phase, between October 1944 and 

April 1945, was characterised by a flurry of intense diplomatic exchanges attempting to 

resolve the issues remaining from Dumbarton Oaks in the run-up to the fourth and final 

period, the Conference on International Organisation at San Francisco between the 24th of 

April and the 26th of June 1945. 

The Atlantic Charter has been called a 'blueprint for the post-war future' with a 'flexible 

constitutional essence,41 while other commentators see the Atlantic Charter as an important 

source of international law with current juridical value. 42 These arguments may be 

attractive given the simplicity of the Atlantic Charter43 and indeed the vision of the better 

future for the world espoused therein, but they are certainly not compelling.44 Rather, in 

terms of the drafting process of the UN Charter, the significance of the Atlantic Charter lies 

40 Grewe and Khan (n 39) 1. Grewe and Khan do acknowledge that discussions as to the establishment of an 
international organisation had occurred prior to December 1941. However, they characterise these 
discussions as being of a private nature. In a different vein, Ruth Russell charts the development of US policy 
regarding the establishment of what would become the UN, offering insight as to the machinations of the US 
State Department. See Russell (n 21) 215-226. 
41 Edward A. Laing, 'Relevance of the Atlantic Charter for a New World Order' (1989) 29 Indian Journal 0/ 
International Law 298, 298. Laing continues to assert that the Atlantic Charter not only has relevance for a 
number oftoday's problems, but forms the basis of the UN system. Laing states that the Atlantic Charter was 
'designed to implement the world order value of humanitarian universalism by establishing a normative 
systemic framework of closely integral principles and institutions of a proto-constitutional nature in the 
spheres of civil and political human rights, social welfare and economic entitlements of individuals, national 
self-determination, minimal economic justice for nations, and economic liberalism'. Ibid 300. 
42 Philippe Drakidis, The Atlantic and United Nations Charters: Common law prevailing/or world peace and 
security (Centre de recherche et d'information politique et sociale Besancon 1985). The declaration by United 
Nations provides the central reference for Drakidis' argument, the thrust of which is found in the following 
passage. 'From that time, the expressed will of the United Nations as early as January 1, 1942 was to refer to 
the Atlantic Charter as a source of law. It is also clear that Article 3 of the Charter of the United Nations of 
1945, referring to the Declaration by United Nations of January 1, 1942 was intended to maintain this source 
permanently for all the 'original members of the United Nations' who are such, and even those who become 
members subsequently'. Ibid 9-10. (Italics in original). 
43 Clark M. Eichelberger described the Atlantic Charter as follows: 'The declaration ... contains a remarkable 
phrase of 19 words, only one of which has more than one syllable. It could be recommended to English 
classes as a classic of Anglo-Saxon. The clause reads' ... that all the men in all the lands may live out their 
lives in freedom from fear and want'. See Clark M. Eichelberger, United Nations: The first fifteen years 
(Harper and Brothers New York 1960) 55 
44 For instance Laing rests his argument in respect of the 'constitutional' status of the Atlantic Charter on the 
basis that it has become part of customary international law as the references to it by prominent world leaders 
ensured that the requirement for opinio juris in the formation of custom was met. Notwithstanding, Laing 
offers a secondary argument that the Atlantic Charter has become part of treaty law due to the Declaration by 
United Nations in January 1942. Laing (n 41) 322-325. This latter argument is similar to the argument 
advanced by Philippe Drakidis. Drakidis (n 42) 9-10. 
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primarily in the fact that it was seen within the US State Department at the time as 

providing the basis for US post-war planning. As Ruth Russell succinctly obseryed 'the 

Atlantic Charter provided a focus for more concrete planning within the United States 

Government,.45 Indeed Cordell Hull, the then Secretary of State for the Department of 

State responsible for post-war planning, recorded in his memoirs that the Atlantic Charter 

provided further basis on which to build 'our structure for a post-war world' .46 Russell in 

her commentary on the role of the US in the drafting of the UN Charter and ultimately the 

formation of the UN, divides the development of US policy in respect of post-war planning 

into four main stages which were characterised by 'the milestone documents ... of the 

Draft Constitution, the Staff Charter, the Outline Plan for the President [Roosevelt] and the 

Tentative Proposals' .47 Of these documents it was the 'Tentative Proposals' which were of 

primary significance in terms of the drafting process of the UN Charter. This is not in the 

least due to the fact that they were transmitted to the UK, the Soviet Union and China for 

consideration prior to the Dumbarton Oaks Conversations and, indeed, provided the basis 

for those discussions. 

According to the 'Tentative Proposals' of the US the international organisation intimated in 

the Atlantic Charter and stipulated in the Moscow Dec1aration48 would have two primary 

purposes, the first of which was the maintenance of international security and peace.
49 

The 

second primary purpose of the proposed organisation was 'to foster through international 

cooperation the creation of conditions of stability and well-being necessary for peaceful and 

friendly relations among nations and essential to the maintenance of security and peace'. 50 

The proposed international organisation would comprise of four principal organs, namely, a 

general assembly, an executive council, an international court of justice and finally, a 

~~ Russell (n 21) 40. 
46 Laing (n 41) 302. citing Cordell Hull, The f\ lemoirs of Cordell Hull (1948) 1631. Perhaps an example of 
this, and indeed an example of the idea of the Atlantic Charter as a blueprint, would be 'The AtlantiC Charter 
and Africa from an American Standpoint'. This document by the Committee on A frica. the War and Peace 
Aims purported to apply the Atlantic Charter to AfnL'a. Committee on Africa, the War, and Peace Alms. The 
Atlantic Chartcr and Ali'leafrom an American Standpoint (Committee on :\ frica, the War and Peace Alms 

New York 1(42). 
47 Russell (n 21) n4. 
~s 'The :\tlantic Charter' (n 14) para. ~; 'The Joint Four "ations Declaration' (n J I) para. 4. 
~4 US State Department, 'Tentati\e Proposals for a General Intemational Organisation' in Russell (n 21) 9SS-

1006, Section J.B (I). 
so Ibid. 
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general secretariat. 51 Having set out the nature of the proposed international organisation, 

its purposes and its composition, the remaining sections of the 'Tentative Proposals' put 

forward by the US were devoted to an exposition of the functions and powers of these 

principal organs and to the suggested methods for achieving the two primary purposes. 

In order to achieve the first of these primary purposes, the maintenance of international 

security and peace, the 'Tentative Proposals' of the US suggested the employment of 

methods such as peaceful adjustment, use of local or regional procedures, referral to the 

international court of justice, and enforcement measures which included non-forcible 

measures and the use of force. 52 The executive council of the proposed international 

organisation would bear primary responsibility in this regard. 53 Similarly, it would appear 

to fall to another principal organ of the proposed international organisation, the general 

assembly, to achieve the second primary purpose of the organisation. Under Section II of 

the 'Tentative Proposals' the general assembly was to be bestowed with the power, 

amongst others, to initiate studies and make recommendations in relation to the promotion 

of international cooperation and the promotion of the observance of basic human rights. 5~ 

Nevertheless, while the 'Tentative Proposals' stated that the general assembly bore 

responsibility for 'the creation of conditions of stability and well-being which are necessary 

for peaceful and friendly relations among nations', this responsibility was to vest in the 

proposed economic and social council under the authority of the general assembly. 55 As 

such, the 'Tentative Proposals' devoted an entire section to 'Arrangements for Economic 

and Social Cooperation' which provided for the establishment of the economic and social 

council in addition to delineating the powers, composition and organisation of the 

economic and social council. 56 

51 Ibid Section I. 0 (I) 
52 Ibid Section I. C (a), (c). (t), U) and (k) ... 
53 The Tentative Proposals stipulated that the executive council would ha\e primary responsibility 'for the 
peaceful settlement of international disputes, for the prevention of threats to theyeace ~nd breaches of the 
peace, and for such other activities as may be necessary for th~ mamtenance of mtem.atl~nal sccunty a.nd 
peace'. Ibid Sl'ction III. O. (I). The Tentati\e Proposals contmue to artl~ulate the pnnclp~~1 powers ot the 
executi\e council in Sections \'. \'1, \,11 and X which related to the pacifiC settlement of dIsputes, 
detelll1ination of threats to the peace or beaches of the pace and action with respect thereto, regulation of 
alll1aments and a1ll1ed forct's, and finally, general administration and the secretariat respectively. . .. 
5~ Ibid Section II. I3. (c). This Section also refers to the ability of the proposed ge~eral assembly to Imtlate 
studies and make recommendations in relation to the development and re\'lslOn ot mtematlOnallaw. 

55 Ibid Sed ion \ 'III. :\ ( I ) 
51> Ibid SL'dion \,111 



In terms of translating the vision for a better future for the world enyisioned in the Atlantic 

Charter, of particular significance was the importance which the TentatiYe Proposals 

attached to international economic and social cooperation. This is evident in the position of 

international economic and social cooperation in the Tentative Proposals as a primary. 

albeit secondary, purpose of the proposed international organisation. As such. the 

'Tentative Proposals' reinforce the connection drawn in the Atlantic Charter between the 

economic and social causes of conflict, or more broadly the recognition therein of the link 

between peace and economic and social well-being. As will be evident this recognition, 

explicitly articulated in the 'Tentative Proposals' in terms of the creation of 'conditions of 

stability and well-being' necessary 'for peaceful and friendly relations among nations', 

finds expression in subsequent documentation in the history of the drafting of the Charter 

and indeed the UN Charter. 

While the 'Tentative Proposals' were presented to the UK, the Soviet Union and China in 

July 1944 for their consideration prior to the Dumbarton Oaks Conversations on the 

creation of an international organization, their responses, as Evan Luard observed, were in 

general terms and, as such, Luard concludes '[i]t was thus the US proposals which, to a 

large extent, formed the basis for discussion at the subsequent conference'. 57 The 

discussions at Dumbarton Oaks, Washington 58 as to the form of the international 

organisation stipulated in the Moscow Declaration,59 occurred in two stages betwcen the 

21 sl of August and the i h of October 1944. The first round comprised of the delegations 

from the US, the UK and the Soviet Union, while, during the week beginning thc 29
th 

of 

September representatives from the US, the UK and China met to discuss the establishment 

of what would become the UN.60 Contemporary records show that general agreement was 

forthcoming in many important respects61 and indeed, the parties concerned were able to 

agree on the purposes of the new international organization which \\'CI"e articulated in the 

57 Luard (n J8) 25. Stanley \1eisler has also remarked that the structure of the U\'closely f?lIows the, plans 
prepared by American diplomats during \\'orld \\'ar 11'. Stanley \1elsler, Unlll,d ,\ulcons: First FIlII } cars. 

(The Atlantic Monthly Press New York 1995) 3. . _ , . _ 
58 Stanlev i\1eisler wrote of \\'ashlllgton in August as rivalling '\\'est :\fnca for muggy heat. Ibid ::-

59 'The J~int Four Nations Declaration' (n 31) para. -l. 
110 Luard nplains the separation of the Soviet Union and China at Dumbarton Oaks as being due to the 'poor 

state of Smo-Soviet relations'. Luard (n JS) 25. Also Hilderbrand (n 21) 61-63. 
61 011 the degree of agreement, see Luard (no 38) '27-32. 
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'Proposals for the Establishment of a General International Organisation' or the Dumbarton 

Oaks Proposals. 62 These, 'to maintain international peace and security', 'to develop 

friendly relations', 'to achieve international co-operation' with respect to economic, social 

and other humanitarian problems, and finally that the new organisation \\'ould 'afford a 

centre for harmonising the action of nations in the achievement of these common ends' 63 , 

were largely uncontroversial at Dumbarton Oaks. The delegations also agreed on 

principles such as the sovereign equality of all peace-loving states, the peaceful settlement 

of disputes and the prohibition on the use of force as guiding the member states of the ne\\' 

organisation and the organisation itself in the pursuit of such purposes. 64 General 

agreement was also forthcoming at Dumbarton Oaks as regards the principal organs of the 

new international organisation and the consequent Proposals provided for a general 

assembly, a security council, an international court of justice, and a secretariat. 

Nonetheless, disagreement of a fundamental nature arose during the Dumbarton Oaks 

Conversations, primarily in the first stage of discussion between the representatives of the 

US, the UK and the Soviet Union. These disagreements, amongst others, related to the 

composition and voting procedure of the security council, to membership of the fledging 

organisation and, to international economic and social cooperation and the associated 

provision for human rights. 

From the outset, when the possibility of a meeting of the nature of Dumbarton Oaks was 

first mooted, the Soviet Union wished to confine the agenda to matters relating solely to the 

maintenance of international peace and security, as was apparent from the Soviet response 

to the 'Tentative Proposals', the 'Memorandum on the International Security 

Organisation,.65 As Robert C. Hildebrand observes such an insistence 'eliminated t\\'O 

major areas of British and American concern: the pacific settlement of disputes and the 

coordination of economic and political machinery within the new organisation'. 66 

However, the US responded by restating the importance of both pacific settlement and 

62 l fN GA, . Proposals for the Establishment of a General Intemational Organisation' (1947) United '\Jtions 

Year Book 4-9. 
(,J Ibid 4, 

64 Ibid. 
65 See Russell (n 21) 393. 
M Hilderbrand (n 21) 6_~, 
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international economic and social cooperation for a secure and peaceful world67 and. as 

such, both remained on the agenda for Dumbarton Oaks, 

Nevertheless, when the issue of international econOmIC and social cooperation and in 

particular the creation of an economic and social council, was raised at Dumbarton Oaks. it 

produced a period of intense discussion. The Soviet Union saw the task of the international 

organisation as exclusively the maintenance of international peace and security, citing the 

failure of the League of Nations as stemming from an over-emphasis on international 

economic and social cooperation in support of this proposition. ()~ The UK \\'ere 

diametrically opposed to this position arguing that economic and social problems are often 

the root causes of conflict and, consequently, international economic and social cooperation 

must be included for an international organisation dedicated to peace and security to 

succeed. 69 The US performed a role akin to an umpire in this apparent stand-off as to 

international economic and social cooperation, although its position was more alit,Tfied to 

the British. The US viewed the respective positions of the Soviet Union and the UK as a 

question of the place of international economic and social cooperation. Thus, a 

compromIse was eventually reached whereby the original US proposal remained 

substantially intact, with the exception of a reduction of the members of the economic and 

social council from twenty-four to eighteen.7o 

The provision in the 'Tentative Proposals' of the US whereby the general assembly would 

be charged with making recommendations 'for the promotion of observance of basic human 

rights· 71 was not as fortunate at Dumbarton Oaks as both the SO\'iet Union and the UK had 

reservations. The Soviet objection to the provision was based on similar grounds to those 

advanced in relation to international economic and social cooperation, namely that the 

provision of human rights was incidental to the task of the international organisation, thc 

maintenance of international peace and security.72 The British voiced a more substantial 

reservation which was founded on concerns regarding national so\'crcignty. prompted by an 

67 Ibid, 
1>8 Ibid 86-S8. 
1>9 Ibid 87, 
70 On the dcbatcs and proposl'd compromises. Sl'L' Hilderbrand (n 21) S6-90, 
71 liS State Department. 'Tcntati\c Proposals' (n 49) SL'ctlon II. B, (c), 

,~ Hilderbrand (n 21) 92. 



apprehension that the provision of human rights would be utilised by the international 

organisation in relation to the British colonies. 73 Nevertheless, the US proposed a 

compromise whereby a reference to human rights would be included in the provisions in 

respect of international economic and social cooperation. This was accepted by the Soviet 

Union 74 and subsequently by the UK.75 The resultant provision in the Dumbarton Oaks 

Proposals provided that the organisation should 'promote respect for human rights and 

fundamental freedoms', with responsibility for this falling to the general assembly and the 

economic and social council. 76 

As a result of the imaginative horse-trading on the part of the US the disagreements relating 

to international economic and social cooperation and human rights appeared to be resolved 

at Dumbarton Oaks.77 However, issues such as the voting procedure of the security council 

and in particular the veto power of the permanent members and the question of membership 

of the international organisation remained unresolved. Moreover, issues such as the 

somewhat contentious trusteeship system and the relationship of the proposed international 

court of justice with the then existing Permanent Court of International Justice were not 

items on the agenda for discussion at Dumbarton Oaks and thereby remained outstanding. 

Nevertheless, as Luard observes 'at least the general outline of a possible future 

organisation had been agreed,78 which was published on the 9th of October 1944, two days 

after the close of the Dumbarton Oaks Conversations. 

The publication of the Dumbarton Oaks Proposals marked the beginning of a period in the 

drafting history of the UN Charter characterized by Grewe and Khan by a flurry of intense 

73 Ibid 91-92. 
74 The US offered three options as to the position of the human rights provision, that of, in the provisions 
relating to the GA, among the purposes of the proposed organisation, and finally, in the p~ovisions relatin~ ,to 
international economic and social cooperation. That the Soviet Union choose the last option was unsurpnsmg 
given their resistance to the inclusion of international economic and social matters. Ibid 92. 
15 Robert C. Hilderbrand observes that despite strong opposition the UK had to approve the human rights 
provision as 'it would be farcical to give the public impression that the delegates could not agree on the need 
to safeguard human rights'. Ibid 92. 
76 UN GA, 'Proposals for the Establishment' (n 62) 5., . 
77 The Chinese proposed during the second round of diSCUSSions at Dum,barton Oaks ~at the proposed 
economic and social council 'should specifically provide for the promotion of educational and other forms of 
cultural cooperation'. This was agreed to by the Soviet ,Union prior to the publication of the Dumbarton Oaks 
Proposals. For the text of the Chinese proposals see IbId 12. 
78 Luard (n 38) 32. 
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diplomatic exchanges.79 Indeed, the meeting between President Roosevelt, Prime Minister 

Churchill and Generalissimo Stalin at Yalta between the 3rd of February and the 11th of 

February 1945, was a culmination of such diplomatic exchanges between the respective 

governments. At Yalta the issues pertaining to the voting procedures of the security 

council and to membership of the fledgling organisation left unresolved at Dumbarton 

Oaks, in addition to the outstanding question of the trusteeship system, were hammered 

out. 80 Furthermore, the governments agreed at Yalta that the next step in the conception, 

negotiation, signature and ratification of the UN Charter and ultimately the establishment of 

the UN, would be a conference on world organisation on the 25th of April 1945 to be held 

in the US.8
\ 

To this end, invitations to the Conference on International Organisation were sent on the 5th 

of March 1945. The invitations suggested that the Dumbarton Oaks Proposals should 

provide a basis for the proposed charter and as such for the discussions at the Conference in 

San Francisco.82 Indeed the Inter-American Conference on Problems of War and Peace and 

the British Commonwealth Conference addressed the substance of the Dumbarton Oaks 

Proposals for a general international organisation prior to the San Francisco Conference, 

while the former also issued a resolution which contained seven points in respect of the 

proposals. 83 Furthermore, the results of such national deliberations were transmitted 

amongst the participating nations prior to the Conference on International Organisation at 

San Francisco.84 Indeed, the agenda for the San Francisco Conference was declared to be 

'the Dumbarton Oaks Proposals, as supplemented at the Crimea [Yalta] Conference, and by 

79 Grewe and Khan Cn 39) 2. 
80 'The Yalta Conference' <http://www.yale.edullawweb/avalonlwwiilyaIta.htm> accessed 15 August 2004. 
81 Ibid para. 1. 
82 Goodrich and Hambro Cn 38) 11. 
83 The Inter-American Conference on Problems of War and Peace met from the 21 February to the 8 March 
1945 and comprised of the twenty members of the Union of American Republics. Similarly, the British 
Commonwealth Conference involved members of the British Commonwealth who met in London at the start 
of April 1945. See UN GA, 'Proposals for the Establishment' Cn 62) 10-11. Wilhelm G. Grewe and Daniel -
Erasmus Khan note the response of a commentator in respect of the Dumbarton Oaks Proposals as that of 
deep disappointment. See Grewe and Khan Cn 39) 8. 
84 Leland M. Goodrich and Edvard Hambro state that these were distributed at San Francisco as a loose-leaf 
collection under the title 'Comments and Proposed Amendments Concerning the Dumbarton Oaks Proposals, 
submitted by the Delegations to the United Nations Conference on International Organisation, May 7, 1945'. 
See Goodrich and Hambro Cn 38) 12. They were subsequently bound and now form part of the documents 
pertaining to the Conference on International Organisation. UNCIO,.Docllm~nts of the Un.ited Nat;o~s . 
Conference on International Organisation. San Francisco, J 945 (Umted Nattons Informatton Organlsattons 

London and New York 1945) 
73 



the Chinese proposals agreed to by the Sponsoring Governments, and the comments 

thereon submitted by the participating countries' .85 

Of the fifty countries invited to partICIpate at the San Francisco Conference,86 forty 

responded by submitting comments and proposed amendments to the Dumbarton Oaks 

Proposals as supplemented.
87 

One of the notable recurring areas of interest pervading the 

submissions to amend the Dumbarton Oaks Proposals was in relation to the provisions in 

respect of international economic and social cooperation, primarily found in Chapter IX of 

the Dumbarton Oaks Proposals. As Russell observes the proposed amendments in this 

regard fell to be considered under two loose camps, the first of which pertained to 

expanding the 'purposes and functions of the Organisation in various fields of economic, 

social and humanitarian activity'. 88 The second loose contingent was concerned with the 

elaboration of the technical aspects of the workings of the proposed economic and social 

council. Nevertheless, an area of commonality and indeed agreement was forthcoming in 

that the proposal to designate the economic and social council as a principal organ of the 

international organisation was accepted unanimously at San Francisco.89 

A number of the countries that advocated the expansion of the purposes and functions in 

respect of the economic, social and humanitarian activities of the proposed international 

organisation were particularly keen to remedy the apparent and perceived deficiencies of 

the Dumbarton Oaks Proposals as regards provision for human rights. 90 Indeed, a 

significant number of proposed amendments to the provisions relating to international 

85 As quoted in Goodrich and Hambro (n 38) 12. The Chinese proposals referred to in the quotation pertain to 
the outcome of the second phase of the Dumbarton Oaks Conversations. The Chinese had three proposals in 
respect of the inclusion of the principles of justice and international law as guiding principles in the pacific 
settlement of disputes, the role of the General Assembly in relation to the development and revision of 
international law, and finally, that the 'Economic and Social Council should specifically provide for the 
promotion of educational and other forms of cultural cooperation'. UN GA, 'Proposals for the Establishment' 
(n 62) 12. 
86 For a list of these countries see Goodrich and Hambro (n 38) 11. Also note Goodrich and Hambro's 
comment regarding the subsequent invitation to Argentina, the 8yelorussian Soviet Socialist Republic, the 
Ukrainian Soviet Socialist Republic and Denmark, in addition to the inability of the sponsoring governments 
to decide whether to invite Poland. 
87 For the list of comments and proposed amendments see UNCIO, Vol. III (n 84) v. 
88 Russell (n 21) 777. 
89 Ibid. 
90 One of the most detailed submissions in this regard emanated from Panama. Amongst the suggestions 
submitted by the Panamanian government was the inclusion of a • Declaration of Essential Human Rights' in 
Chapter I detailing the purposes of the organisation. See UNCIO, Vol. III (n 84) 265-271. 
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economic and social cooperation were in respect of human rights and which garnered the 

support, if not advocacy, of the four governments sponsoring the Conference on 

International Organisation at San Francisco. At San Francisco the US, the UK, the Soviet 

Union and China submitted amendments to the Dumbarton Oaks Proposals for 

consideration by the delegates. 91 The proposed amendments were wide-ranging in scope 

covering the purposes of the international organisation, the principal organs thereof, in 

addition to the arrangements for international peace and security and in respect of 

international economic and social cooperation. In this latter regard, the 'Big Four' 

proposed the insertion of human rights provisions in two key chapters, that of the purposes 

of the organisation and the functions of the general assembly, and proposed the 

strengthening of the existing human rights provision under Chapter IX of the Dumbarton 

Oaks Proposals, 'Arrangements for International Economic and Social Cooperation'. 

In respect of the purposes of the international organisation, the US, the UK, the Soviet 

Union and China proposed that the achievement of international cooperation would be 

extended to include 'the promotion and encouragement of respect for human rights and 

fundamental freedoms for all without distinction as to race, language, religion or sex' .92 

The sponsoring governments proposed the insertion of a similar provision, human rights 

and basic freedoms coupled with a non-discrimination clause, in the Chapter on the general 

assembly. Under this proposed amendment the general assembly should initiate studies and 

make recommendations to assist in the realisation of 'human rights and basic freedoms for 

all, without distinction as to race, language, religion or sex' .93 The provision for human 

rights under arrangements for international economic and social cooperation was to be 

strengthened by the insertion of fundamental freedoms and the non-discrimination clause in 

the section detailing the purpose of international economic and social cooperation. 94 

Furthermore, the economic and social council provided for under Chapter IX of the 

91 The US. the UK. the So\'iet Union and China submitted proposed amendments on 5 \1Jy and II \1Jy 1945. 
For the text of both amendments see U;\l GA. 'Proposals for the Establishment' (n 62) 14-16 and 17 
respecti\l~ly. To see the combined effect of these two sets of proposed amendments on the Dumbarton Oaks 
Proposals for international economic and social cooperation see U:\ClO. Vol. III (n 84) 694.652.642. 64() 

<)1 U;-"';CIO. Vol III (n 84) 640. 
93 Ibid 652. 
'14 The relevant part of the amendment reads: 'With a \ lew to the creation of condItions of stabillt:- and \\ ell-
being which are necessary for peaceful and friendly relations among nations ... the OrganIsatIOn should .. 
. promote respect for human rights and for fundamental t reedoms for all \\Ithout dIstinct Ion as to r~ll'e. 

language, religIon or sex'. Ibid. 
7 -,) 



Dumbarton Oaks Proposals and to be established under the authority of the general 

assembly, was to have the power to 'make recommendations for promoting respect for 

human rights and fundamental freedoms'. 95 These proposed amendments were transposed 

in substance and meaning, if not literally, into the Charter of the UN.96 In this way the 

visibility of human rights and indeed international economic and social cooperation in the 

UN Charter were enhanced, in addition to securing a substantially improved if not 

prominent position in the Charter of the provisions relating to international economic and 

social cooperation and human rights. 

This assessment of the drafting history of the UN Charter and the consequent establishment 

of the UN, charted a sea-change in respect of the provision for human rights and 

international economic and social cooperation and, indeed in relation to the positioning of 

provisions thereof, throughout the pertinent documents. In doing so, the assessment 

ultimately charted the transition of freedom from fear and freedom from want from an ideal 

of the Atlantic Charter to its expression in the UN Charter. Of particular note was the 

position allocated to international economic and social cooperation within the 'Tentative 

Proposals' and its relationship with stability and well-being and indeed, international peace 

and security. Indeed, the primary objective of the proposed international organization, that 

of international peace and security, remained constant throughout negotiations, with the 

finer details of implementation being a source of debate and, indeed, controversy. In the 

final analysis, as Luard remarks 'the UN Charter, as it finally emerged, was an only slightly 

modified form of the original US plan' as found in the 'Tentative Proposals' .97 Hence, the 

recognition of the importance of international economic and social cooperation for the 

creation of conditions of stability and well-being remained intact, was fortified by way of 

human rights provisions, which were also strengthened in the final stages of drafting. As 

such, it is possible to identify the provisions of the UN Charter which express the essence 

95 Ibid 694. 
96 This is not to suggest that other countries or actors did not have a substantial role to play in the inclusion of 
human rights in the UN Charter. As noted, Panama made a detailed submission in this regard which, amongst 
others, suggested the inclusion ofa 'Declaration of Essential Human Rights' in Chapter I detailing the 
purposes ofthe organisation. Ibid 265-271. Furthermore, Stephen C. Schlesinger refers to the role ofNGO's 
in bringing the human rights issue to the attention of the US de~egation. ,Their r?le was s~ch that th~ th~ US 
Secretary of State, Edward Stettinius, quipped that they 'could Justly claIm credIt for getting a conslderahon 
of human rights into the Charter'. See Stephen C. Schlesinger, Act of Creation: Thefounding of the United 
Nations; A story oj Superpowers. Secret Agents. Wartime Allies and Enemies. and Their Quest for a Peaceful 
World (Westview Press Boulder 2003) 124. 
97 Luard (n 38) 43 - 44. 
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of human security and more specifically encapsulate the values to be protected and pursued 

by the nascent international organization, namely the Preamble, Article 1 and in particular 

Article 1(3), and by necessary elaboration of Article 1 (3), Article 55. 

IV. THE QUEST FOR HUMAN SECURITY: THE UN CHARTER MANDATE 

Human security finds expression in the Preamble, Article 1 and specifically Article 1 (3) 

and Article 55 of the UN Charter. This Part examines these Charter provisions in order to 

advance the specific argument that human security is a 'goal value' of the UN.98 The Part 

builds the argument in two steps the first of which comprises of an assessment of the 

intention of the drafters of the Charter in respect of the relevant provisions, to which a layer 

of constitutionalism is applied, thereby prompting the second step of detailing the Charter 

mandate for human security. 

A. The UN Charter Human Security Provisions 

The Preamble of the UN Charter was inserted at a comparatively late stage in the drafting 

of the Charter. Although a number of delegations at San Francisco had proposed or 

supported the inclusion of a Preamble and made submissions to that effect, it was the 

proposal of the South African delegation that provided the basis for deliberations in this 

regard.99 Indeed, the South African proposal provided a much needed working basis as the 

Dumbarton Oaks Proposals did not contain a comparable provision as was fitting for 

'tentative proposals . . . for a general international organisation'. 100 Moreover, time 

constraints on the drafting process ensured that the Preamble substantially reflected the 

South African proposal, with a few notable amendments,IOI and undermined its status as a 

literary and inspiring text that would 'kindle the feeling and move the heart of the common 

man,.102 

98 Nigel D. White, The United Nations: Toward International Justice (Lynne Reiner Boulder 2002) 14. 
99 South Africa first proposed and submitted a draft Preamble on 26 April 1945 and subsequently submitted a 
revised draft on 3 May 1945. See UNCIa, Vol. VI (n 84) 474-5. 
100 Goodrich and Hambro (n 38) 6. Goodrich and Hambro also observe that the Dumbarton Oaks Proposals 
'were not presented in Charter language, and there important matters which they did not cover'. Ibid. 
101 Ruth Russell charts the contribution of the US delegation to the drafting of the Preamble which. amongst 
others, resulted in the change of the opening of the Preamble from the 'high contracting parties' to 'we the 

peoples'. See Russell (n 21) 913 - 915. . , .. 
102 Hans Kelsen, 'The Preamble of the Charter: A Critical Analys1s . (1946) 8 The Journa/ OjPoiztlCS 134 at 

159. 
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However, it was the degree of overlap with the purposes and principles of the nascent 

organization that was of significant concern during the drafting process. The relevJnt 

drafting Committee, Committee Ill, at San Francisco conceded that it was difficult, if not 

impossible, to clearly distinguish between the Preamble, Purposes and Principles. primari I y 

because of the substance under consideration. 103 Nevertheless the Committee described the 

Preamble as introducing the Charter and as stating the common intentions or ends of the 

organization and the international action by which to achieve these ends. The Purposes 

articulate the raison d'etre of the UN and therefore express 'the cause and object of the 

Charter', 104 while the Principles are the standards of international conduct to which the 

organization and its members abide by in pursuit of the achievement of the common ends 

articulated. lOS While the drafting history of the Preamble explains the overlap with Article 

1 and Article 2 of the UN Charter, it does not remedy the inconsistencies in terminology, 

for example in respect of the provision for human rights under the Preamble and Article 1 

(3). The Preamble reaffinns faith in fundamental human rights and in the dignity and worth 

of the human being, while Article 1 (3) pledges international cooperation to promote and 

encourage respect for human rights and fundamental freedoms for all 'without distinction 

as to race, sex, language, or religion'. Such inconsistencies have a potentially significant 

bearing on the legal import of the Preamble of the UN Charter. 

Hans Kelsen advances the argument that the Preamble neither creates binding obligations 

for members of the UN or for the UN itself, nor does it provide an interpretative tool for the 

substantive provisions of the Charter. This two-pronged argument is founded on the 

existence of inconsistencies between the Preamble and substantive provisions of the 

Charter, particularly those pertaining to human rights. In respect of the crcJtion of binding 

obligations, Kelsen argues that the Preamble is political in character as the realisation of the 

ideals enunciated therein are not always 'guaranteed by sanctions stipulated by the 

Charter' .106 This argument is not controvcrsial and indeed, RUdiger \Volfrum adhcrc~ to 

10.1 UNCIO. 'Report of the Rapporteur of Committee I to Commission I' in l·,\CIO. \'01. VI (n S~) 16-17. 

104 Ibid. 
IDS Ibid. 
10() Ibid 143 



this position.l07 Nevertheless, while Kelsen concludes that the Preamble 'has rather an 

ideological than a legal importance', 108 Wolfrum concurs with the view of the Rapporteur 

of Committee III who stressed the legal validity of the Preamble, even seeing such status as 

axiomatic. 109 In respect of the interpretative function of the Preamble, Kelsen succinctly 

stated: 

It is, however, doubtful whether the Preamble can be used as means of 
interpretation, for its statements refer to objects which are regulated in a more 
detailed or in a different way, or are not mentioned at all, in other parts of the 
Charter I 10 

For instance, the Preamble speaks of fundamental human rights, while Article 1 (3) refers 

to human rights and fundamental freedoms. Furthermore, the Preamble only mentions 

equality between men and women, while Article 1 (3) contains a non-discrimination clause. 

Finally, the phrase 'dignity and worth of the human being' found in the Preamble is not 

only absent from Article 1 (3), but cannot be found elsewhere in the substantive provisions 

of the Charter. III Notwithstanding the obvious persuasive attraction of Kelsen' s argument, 

the drafting history and subsequent practice of UN organs in relation to the Preamble 

suggests that the Preamble is imbued with legal import. Indeed, the Report of the 

Rapporteur of Committee III stressed that the provisions of the Charter are indivisible and 

therefore equally valid and authoritative. Further, the Report stated that each of the Charter 

provisions, including the Preamble, is 'construed to be understood and applied in function 

of the others' .112 This is a very clear endorsement of the interpretative function of the 

Preamble and the substantive provisions of the Charter in relation to each other. While the 

Preamble is rarely invoked by the organs of the UN the instances when it has been have 

107 Rudiger Wolfrum states: 'Although the Preamble is an integr~l p~rt ~f the Charter: its .main function is not 
to set forth basic obligations of the member states and the Orgamsanon Itsel.fb~t to hlghhght s~~e of the 
motives of the founders of the Organisation, to serve as an interpretative gUldehne for the proVISIons of the 
Charter'. See Rudiger Wolfrum, 'Preamble' in Simma et al (eds) (n 38) 37. 
108 Kelsen (n 102) 143. 
109 Wolfrum, 'Preamble' (n 107) 35. The Rapporteur stated: 'It is thus ~lear that there are no gr~unds for. 
supposing that the Preamble has less legal validity th~n the two succeedmg c~apters. We found It appropnate 
to make the last remark; even though it would otheTWlse be taken for granted. See UNCIa, Vol. VI (n. 84) 

17. 
110 Kelsen (n 102) 143. 
III Ibid 146-147. 
112 UNCIa, Vol. VI (n 84) 17. 

79 



been of particular importance, such as the Friendly Relations Declaration 113 and the 

Universal Declaration of Human Rights (UDHR).114 

Article 1 of the UN Charter sets out the Purposes of the UN including the maintenance of 

international peace and security as the primary purpose of the UN, and the development of 

friendly relations which is the basis for 'universal peace', along with international 

cooperation in the economic, social, cultural and humanitarian fields and in respect of 

human rights, and stipulates that the UN shall be a 'centre for harmonizing the actions of 

nations in the attainment of these common ends' .115 Article 1 (3) is of particular note as 

both international economic and social cooperation and human rights are considered 

purposes of the fledging international organization. Furthermore, a relationship is 

established between international economic and social cooperation and human rights on the 

one hand and international peace and security on the other courtesy of the positioning of 

these purposes within Article 1. Importantly, the relationship is not one of means to an end, 

for as Wolfrum observes: 'it would be incorrect to say that ... [international economic and 

social cooperation and human rights] ... only describe means to maintain international 

peace and security even if this notion is understood broadly' .116 In addition, as is discussed 

below, this relationship is further elaborated upon in Article 55 of the UN Charter. 

Article 1 (3) speaks of the achievement of international cooperation in solving economic, 

sociaL cultural and humanitarian problems of an international nature in addition to the 

achievement of international cooperation in 'promoting and encouraging respect for human 

rights and for fundamental freedoms for all without distinction as to race, sex, language or 

religion,117. As noted above the Rapporteur to Committee III when distinguishing between 

the Preamble, the Purposes and the Principles of the Charter of the proposed international 

organisation at San Francisco described the Purposes as constituting the raison d 'ern' of the 

proposed international organisation. The Rapporteur continued to state that the Purposes 

comprise the 'cause and object of the Charter to which member states collectivc\y and 

11-' UN G:\ Res 2625 (XX\)' 'Friendly Relations Declaration' (24 October 1970). 
114 Ui\ (fA Res 217A (III), 'Universal Declaration on Human Rights' (10 December 194~1. 
115 ti\ Charter. Article 1 (4). 
116 Wolfrum .. Preamble' (n 107) 40 
117 U~ Charter. Article I (3). 
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severally subscribe'. 118 Moreover, the Rapporteur saw the Purposes, including the 

achievement of international cooperation in the economic, social, cultural and humanitarian 

fields and in relation to the promotion and encouragement of respect for human rights, as 

providing in practice a test for the effectiveness of the proposed international 

organization.
119 

Thus, the Purposes of the UN as articulated in Article 1 of the Charter are 

standards by which to measure the pursuit of the UN of the articulated Purposes. In this 

respect, the deliberate choice by the drafters of Article 1 (3) to use the phrase 'to achieve 

international cooperation' in respect of economic, social, cultural and humanitarian affairs 

and human rights, is of particular note as it pertains to the legal significance of Article 1 

(3). 

Notwithstanding the doubtful relevancy of the argument advanced by Kelsen that the 

repetition between the Preamble, the Purposes and the Principles of the Charter ensures that 

the duplicate provisions are not legally binding, a persuasive argument has been made by 

Leland M. Goodrich and Edvard Hambro that Article 1 (3) does not create legally binding 

obligations. They argue that Article 1 (3) is a statement of purpose which is directed 

towards 'the achievement of 'international cooperation', not the enforcement of specific 

policies or legal rights'. 120 In support of this argument they look to the rejection of 

arguments submitted in the course of General Assembly (GA) debates during the early 

years of the UN in respect of the treatment of Indians in South Africa to the effect that 

Article 1 (3) creates legally binding obligations for South Africa in respect of specific 

human rights. 121 Further, Wolfrum observes that Article 1 in general is worded in such a 

manner as to be 'more appropriate for political objectives rather than for legally binding 

118 UNCIO, Vol. VI (n 84) 17. 
119 Ibid. 
120 Goodrich and Hambro (n 38) 97. 
121 Ibid. Goodrich and Hambro also refer to the principles of sovereign equality and non-interference in the 
domestic affairs of member states, both of which are enunciated as principles of the UN in Article 2 of the UN 
Charter, in support of the argument. They assert that the significance attached to the phrase 'international 
cooperation' is logically entailed by the principle of sovereign equality. Further, in respect of the principle of 
non-interference in domestic affairs, they note that this provision was given a general application due to the 
strengthening of the provisions in respect of economic and socia~ cooperat~on. Indeed,Co~mittee ~1lI at San 
Francisco felt it desirable to state that the provisions for economIc and socIal cooperatIOn dId not glVe the UN 
authority to intervene in domestic affairs. Ibid 97 and 321 respe~tive~y. The Gen~ral Assemb~y passed a 
number of resolutions regarding the issue of the treatment oflndlans In South Africa. See for Instance, UN 
GA Res 44 (I), 'Treatment of Indians in the Union of South Africa' (8, December 1946); UN GA Res 265 
(JIl), 'Treatment of People of Indian Origin in the Union of South A~ca' (14 May 1949): UN GA Res 395 
(V), 'Treatment of People of Indian Origin in the Union of South Africa' (2 December 1950). 
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obligations' .122 However, he counters this observation by noting that the legislative or 

drafting history of Article 1 in general and in combination with the place of the Purposes 

within the UN Charter would suggest that the Purposes, including Article 1 (3), are legally 

binding. In this respect it is pertinent to recall the statement of the Rapporteur of 

Committee III in emphasising the legal validity of the Preamble to the effect that as the 

Charter provisions are indivisible they are 'equally valid and authoritative' .123 

Hence, the murky waters of controversy surrounding the legal status of Article 1 (3) may be 

traversed in the sense that it is possible to assert that Article 1 (3) does not create legally 

binding obligations for the UN or the member states thereof in respect of economic, social, 

cultural and humanitarian affairs and in relation to specific human rights. However, such a 

conclusion does not necessarily imply that Article 1 (3) is bereft of legal significance. 

Indeed, Wolfrum warns that many of the notions expressed in Article 1, including the 

notion of human rights as found in Article 1 (3), are considered principles of customary 

international law and therefore legally binding. The 2003 GA Resolution regarding respect 

for the purposes and principles of the Charter is noteworthy in this regard as the promotion 

of and encouraging respect for human rights and fundamental freedoms for all is considered 

a Charter principle upon which to base the international order in addition to, amongst 

others, the principle of equal rights. 124 

More importantly, various organs of the UN when acting in accordance with their powers 

and in pursuit of their functions and responsibilities under the Charter have referred to 

Article 1 in general as the Purposes of the UN, and to Article 1 (3) in particular, and in 

doing so have confirmed the legal significance of these Charter provisions. The wealth of 

GA resolutions alone in this regard are testimony to the legal significance of Article 1 

generally and of Article 1 (3) specifically.125 In the latter regard Wolfrum observed that the 

122 Wolfrum, 'Preamble' (n 107) 40. This statement is reminiscent of the argument offered by Kelsen in 
respect of the Preamble of the UN Charter, namely, that in order to be legally binding it is necessary to look to 

the content of the provision. 
123 UNCIO, Vol. VI (n 84) 17. . 
124 UN GA Res 581188, 'Respect for the purposes and principles contain.ed in the Charter of the. United 
Nations to achieve international cooperation in promoting and encouragmg respect for human nghts and for 
fundamental freedoms and in solving international problems of a humanitarian character' (22 December 
2003) UN Doc NRES/581188, para. 4. Other resolutions of the General Assembly have expressed a similar 
idea and of particular note in this regard is the Millennium Declaration. UN GA Res 55/2 (n 1). 
125 For a review of the Resolutions see Wolfrum, 'Preamble' (n 107) 40. 
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GA has emphasised the necessity of international cooperation on numerous occasions, but 

that such referral to Article 1 (3) by the GA has tended towards the topic of the 

development of developing countries. 126 Kotwithstanding this practice and the apparent 

practice of referral to Article 1 (3) upon the establishment of new institutions for economic 

development and cooperation also noted by Wolfrum, 127 a more recent trend of referring to 

previous resolutions appears to mark the current practice of the GA in this regard. 

In the respect of general references to Article 1 by the GA usually occur in tandem with 

references to Article 2 and, as such, commonly adopt the phrase 'the purposes and 

principles of the Charter'. For instance, the GA in the Millennium Declaration reaffirmed 

the commitment of the UN and the member states of the UN to 'the purposes and principles 

of the Charter of the United Nations' .128 In addition, the Millennium Declaration declared 

the determination of the UN and the member states to 'establish a just and lasting peace all 

over the world in accordance with the purposes and principles of the Charter' 12<) which have 

'proved timeless and universal'. 130 To this end, the Millennium Declaration saw a 

rededication to support efforts to uphold, amongst others, 'respect for human rights and 

fundamental freedoms, respect for the equal rights of all without distinction as to race, sex, 

language, or religion and international cooperation in solving international problems of an 

economic, social, cultural or humanitarian character'. 131 The Millennium Declaration 

expresses the idea that the purposes and principles of the Charter provide the foundation for 

a just and lasting peace. Similarly the 2003 GA Resolution pertaining to respecting the 

purposes and principles of the Charter of the UN speaks of the purposes and principles as 

providing the basis for an international order. 132 This intimates the fact that Article 1 (3) is 

also a means by which to achieve the primary purpose of the UN that of the maintenance of 

international peace and security as articulated in Article 1 (1) of the Charter. In order to 

understand the origin of this function of Article 1 (3) it is necessary to have recourse to the 

drafting history of the Purposes of the UN. 

I~t> Ibid 46. 
1~7 Ibid 46-47. 
I~~ UN G:\ Res )) 2 (n I). 
1~9lbid para. 4. 
130 Ibid para. 3. 
1.11 Ibid para. 4. 
I.\~ UN CI:\ Res 58 '188 (n 124) para. 4 
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It will be recalled that at Dumbarton Oaks, the Soviet Union vigorously contested the dual 

purpose of the international organisation as proposed by the US in the 'Tentative 

Proposals' .133 Rather, the Soviet Union saw the sole purpose of the proposed international 

organisation as being the maintenance of international peace and security. As such. the 

Soviet Union articulated collective measures, peaceful settlement of disputes, and measures 

to develop friendly relations as purposes of the organisation and by which to maintain 

international peace and security.134 Hence, according to the Soviet view, matters of an 

economic, social or humanitarian character were automatically excluded from the remit of 

the proposed organisation, either as a purpose thereof or as a means by which to achic\'e the 

sole purpose as articulated. However, the UK and the US were forthright in ad\'ancing the 

position that such matters should be included in the remit of the proposed international 

organisation, with the UK convincingly arguing for the recognition of the close 

interrelationship of economic, social and humanitarian issues and the outbreak of 

conflict. 135 The UK and US position prevailed at Dumbarton Oaks, although the resultant 

provision of the Dumbarton Oaks Proposals was a modification of the original 'Tentati\'c 

Proposals' .136 Nevertheless the inclusion in the Dumbarton Oaks Proposals of international 

cooperation in the economic, social and humanitarian fields as a purpose of the proposed 

international organisation was an explicit recognition on the part of the four major powers 

of the necessity to address the economic, social and humanitarian root causes of conflict in 

order to maintain international peace and security. In other words, as Goodrich and 

Hambro observe, the Proposals recognised 'the desirability of creating by positive action 

those 'conditions of stability and well-being' under which peace would be most likely to 

prevail' . 137 

133 See Hidlerbrand (n 21) 86-91. The 'Tentati\c Proposals' by the US stipulated that t~e first primary 
purpose of the organisation should be the maintenance of international peace and sec~nty .. The second .. 
primary purpose should be 'to foster through international cooperation ~he creation ot conditIOns of stability 
and well-being necessary for peaceful and friendly relations among nations and essential to the mamtenance 

of security and peace'. 
114 Hidlerbrand (n 21) 85. 
135 Ibid 87. . . 
\36 The relc\'ant pro\ision of the Dumbarton Oaks Proposals stipulated the ac~ie\:elllent of 'Il1t,ernatlOnal 
cooperation in the solution of international economic, social and other humamtanan problems as a purpose of 

the United l\ations, 
137 Goodrich and lIambro (n 38) 9. 
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The recognition of 'the close interrelation of political and economic and social problems .J38 

in conjunction with 'the opportunities for achieving substantial results through international 

cooperation in dealing with economic and social problems .I39 spurred the delegates at San 

F . . . I h 140 ranclsco, III partIcu ar t e smaller states, to table amendments to the international 

economic and social provisions of the Dumbarton Oaks Proposals. As noted above. 

amongst the most significant and successful amendments in this regard concerned proyision 

for human rights. Indeed, the insertion of human rights into the Purposes of the constitutive 

document of the fledging organisation by the delegates at San Francisco marked the 

acceptance of the interdependence of 'political and economic and social problems'. As 

such Goodrich and Hambro describe Article 1 (3) as clear evidence of the framers of the 

Charter's recognition of the need 'of creating conditions, other than purely political ones, 

favourable to the existence of peace'. 141 This recognition of the connection between 

'political and economic and social problems', was subsequently endorsed upon the 

signature, ratification and subsequent entry into force of the Charter of UN. 

Thus, the interdependence of 'political and economic and social problems' finds expression 

in Article 1 of the Charter, where the first purpose of the UN is proclaimed as being the 

maintenance of international peace and security. To this end, the second part of the 

paragraph stipulates that the UN shall pursue collective measures and the peaceful 

settlement of disputes, while the following two paragraphs declare friendly relations among 

nations and international cooperation as means by which to achieve international peace and 

security. The final paragraph of Article 1 pronounces the UN as a centre for 'harmonising 

the actions of nations in the attainment of these common ends'. However, as Wolfrum 

points out, it would be incorrect to say that each of these, collectiye measures, peaceful 

settlement of disputes, friendly relations and international cooperation, are to be merely 

understood as means by which to achieve the end of the maintenance of international peacc 

and security. Indeed, Wolfrum continues to assert that Article 1 (2) and Article 1 0) 

constitute purposes in their o\\TI right. l
.
n This proposition may be considered self-c\ident 

138 Ibid 40. 
139 Ibid. 
I-I(l On the role of the smaller states in this regard see Goodrich (n 2S) 26-r On the equally important roll' of 
non-go\e1l1mental organisations and indi\'iduals in this respect see Schlesinger (n 96) 122-26. 

loll Goodrich and Hambro (n 38) 96. 
I-Ie \\'olfrum. 'Preamble' (n 107) 40, 
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given the wording of Article 1 and is certainly borne out by the above exposition of Article 

1 (3).143 Nevertheless, further supporting evidence is forthcoming in that specification of 

this means by which to achieve the maintenance of international peace and security is found 

in Article 55 of the UN Charter. In this way, as Goodrich remarks the Charter emphasises 

that 'this purpose stands on its own feet so far as the United Nations is concerned'. 144 

Hence, Article 55 may be properly considered as constituting a statement of objecti\'es or 

purposes for the UN in respect of the economic, social, cultural and humanitarian fields and 

in relation to human rights and fundamental freedoms. Moreover the link between the 

political, the economic and the social spheres expressed in Article 1 (3) is also eyident in 

Article 55 as it speaks of the 'creation of conditions of stability and \\'Cll-being which are 

necessary for peaceful and friendly relations among nations based on respect for the 

principle of equal rights and self-determination'. 145 Indeed, it is to this end that the 1I T'\ 

pledges to promote 'higher standards of living, full employment, and conditions of 

economic and social progress and development' in Article 55 (a) along with promoting 

'solutions of international economic, social, health, and related problems' in addition to 

promoting 'international cultural and educational co-operation' in Article 55 (b). Finall y 

Article 55 (c) stipulates that the UN shall promote 'universal respect for, and obscryance of, 

human rights and fundamental freedoms for all without distinction as to racc, sex, language, 

or religion'. Thus, the general understanding that Article 55 elaborates upon Article 1 (3) 

and provides specification of the purposes articulated therein is clearly apparent. 

However, while Article 55 may have been regarded at San Francisco, as \Volfrum obserycs, 

'as the provision which would implement Article 1,146 the difference in language between 

these provisions and indeed between these and the Preamble of the Charter is striking. 

Indeed, by way of example, the only comparable provision to Article 55 (a) in temlS the 

idea expressed therein is found in the Preamble to the Charter. Here the UN proclaims the 

detenllination to promote' social progress and better standards of life in larger freedom' as 

1~.1 Scc for example UN GA Res 377 (\'), 'Uniting for Peace (3 l\ovember 1950L l':\ GA Res 1815, (\\,11), 
'Considerations on the Principles of International Law Concerning Friendly RelatIOns an,d Co~peratl.on 
Among States' (18 Ikcc1l1bl'r 1962): l:N GA Res 55 2 (n I): U'\ G..\ Res 6011, '2005 \\ orld SummIt 
Outcome' (16 Septcmber 2005) ll,\ Doc A RES ()()1. See also Wolfrum, 'Prcamble' (n 10-) 45 - 46. 

I~~ Goodrich (n 28) 29. 
145 Kclscn (n 1(2) 152. 
1~6 Wolfrum, 'International Economic and SOCIal Co-operation' in Simma ct al (cd,,) (n 3:\) :\9:\, 



an end of the UN and in pursuit of this end, the Preamble stipulates the employment of 

international machinery for the 'promotion of the economic and social advancement of all 

peoples'. It will be recalled that as part of his argument that the Preamble has 'ideological 

rather than legal importance' Kelsen relied on the repetition of the same ideas in different 

parts of the Charter as expressed in different terminology. 147 The relevancy and currency 

of this argument as to the legal significance of Article 55 is doubtful, as was illustrated in 

respect of Article 1 (3) and the Preamble itself, along with the fact that in the instant case as 

the difference in terminology has not been given effect to in the practice of the UN in 

respect of international economic and social cooperation and human rights. 148 

Nevertheless, Kelsen's argument does indicate a larger and more pertinent issue with 

respect to the language employed in Article 55, namely the issue of whether Article 55 

creates legal obligations for the UN in respect of human rights. 

As previously noted the issue of whether certain Charter provisions, including Article 55 

along with Article 1 (3) and the Preamble, create legally binding obligations incumbent 

upon the UN arose at a germinal stage of the development and evolution of UN practice 

when the GA considered the treatment of Indians in South Africa. 149 A principal argument 

advanced to counter the proposition that Article 55 (c) created legal obligations for the UN 

was that the language of Article 55 lacked the specificity required to create such obligations 

in respect of human rights and fundamental freedoms. lso Indeed, the inclusion of a bill of 

rights in the Charter was mooted at San Francisco in order to define human rights and 

fundamental freedoms, and was rejected primarily on the basis of time constraints. lSI 

Further, the resolutions passed by the GA in respect of the treatment of Indians in South 

Africa failed to address the issue of whether Article 55 creates legally binding obligations 

147 Kelsen (n 102) 146 - 147. 
148 On this point see Wolfrum, 'International Economic and Social Cooperation' (n 146) 900. 
149 See generally Goodrich and Hambro (n 38) 321. 
ISO Kelsen put forward the argument that as the Charter does not provide for enforcement the human rights 
provisions can not be legally binding. Kelsen (n 102)146 - 147. . . 
151 The relevant Committee noted that the UN 'could better proceed to consIder the suggestlon and to deal 
effectively with it through a special commission or by some other method'. UNCIO, Vol. yI (n 84) 39? 
While Goodrich and Hambro make a similar observation, they refer to the 'Four Freedoms, the Atlantlc 
Charter and the Declaration by United Nations as offering some elucidation as to the content ~fthe term 
'human rights and fundamental freedoms'. Indeed they refer to ~tateme.nts made at ~an FranCISCO to the 
effect that the term correlates in substance to the 'four freedoms enuncIated by PreSident Roosevelt m 1941. 

Goodrich and Hambro (n 30) 63. 87 



for the UN.
152 

Nevertheless, subsequent practice of the UN in this regard testifies to the 

acceptance by the UN that the generality of the language employed does not deprive Article 

55 in general and indeed Article 55 (c) of legal force or substance. 

The treatment of Indians in South Africa also exposed the intractable issue of domestic 

jurisdiction posed by Article 55 and indeed Article 1 (3).153 At the Conference on 

International Organisation at San Francisco the provisions of the Dumbarton Oaks 

Proposals on economic and social international cooperation including human rights, and in 

particular Article 55, underwent considerable re-drafting. Of particular note as regards the 

issue of domestic jurisdiction, was the proposed strengthening of the terminology of Article 

55 from 'facilitate' to 'promote' .154 A number of delegations voiced concerns that the new 

promotional role envisaged for the UN under Article 55 could be construed as permitting 

the UN to intervene in the domestic affairs of member states. 155 This prompted Committee 

III3 with responsibility for drafting Article 55, to issue a statement to the effect that none of 

the Charter provisions relating to international economic and social co-operation 'can be 

construed as giving authority to the Organisation to intervene in the domestic affairs of 

member states'. 156 This statement of principle is also found in Article 2 (7) of the Charter, 

the inclusion of which was in part prompted by the strengthening of economic and social 

cooperation provisions, which enunciates the principle of non-intervention in the domestic 

152 The first resolution that the GA passed in this regard, after declaring that the treatment of Indians in South 
Africa had impaired friendly relations between India and South Africa, stated that the treatment of Indians 
should be in 'conformity with the international obligations under the agreements concluded between the two 
Governments and the relevant provisions of the Charter'. See UN GA Res 44 (1) (n 121), para 1 and 2. In 
contrast, four years later, the General Assembly was able to refer to the Universal Declaration of Human 
Rights and to the General Assembly resolution on racial persecution and discrimination when recommending 
a round table conference between the relevant governments. See UN GA Res 395 (V) (n 121) preambular 
para 3. 
153 It was argued above that Article 1 (3) with its emphasis on international cooperation did not create legally 
binding obligations in respect of specific human rights. Nevertheless Article 55 which stresses the need for 
UN action in the economic and social fields and in relation to human rights and fundamental freedoms which 
was emphasised at San Francisco is not particularly amenable to the application of similar logic. 
154 It will be recalled that the Dumbarton Oaks Proposals spoke of 'the creation of conditions of stability and 
well-being which are necessary for peaceful and friendly relations among nations' and thus the UN • should 
facilitate solutions of international economic, social and other humanitarian problems and promote respect for 
human rights and fundamental freedoms'. UN GA, 'Proposals for the Establishment' (n 62) 8. 
155 'The discussions at the United Nations Conference made it clear that there were two dominant interests 
which were sometimes in conflict. On the one hand, there was a general desire to make the organisation an 
effective agency for achieving international cooperative action in dealing with certain specified matters in the 
attainment of declared purposes. On the other hand, there were some delegations which were obviously 
concerned lest the words used would provide the basis for intervention by the Organisation in affairs regarded 
by them as being essentially within the domestic jurisdiction of a state'. Goodrich ~d Hambro (n 30) 190. 
156 Goodrich and Hambro (n 38) 321, citing the Report of the Rapporteur of CommIttee 4/3. 
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affairs of member states by the UN. I57 Despite these statements of principle, the issue of 

domestic jurisdiction persisted, particularly as regards human rights and fundamental 

freedoms, as the situation regarding the treatment of Indians in South Africa and the 

response by the GA thereto exemplified. I5s 

In respect of provision for human rights and fundamental freedoms, it is noteworthy that at 

Dumbarton Oaks the UK, and to a lesser extent the Soviet Union, both opposed the 

inclusion of human rights provisions in the Charter on the basis of domestic jurisdiction. 

Nevertheless the US position as regards human rights prevailed at Dumbarton OakS. 159 

This position was succinctly summarised by Leland Goodrich, Edvard Hambro and Anne 

Simons as entailing 'respect for basic human rights and fundamental freedoms . . . as an 

end in itself but also as a condition favourable to the maintenance of international peace 

and respect for law'. 160 Once the initial reluctance of the UK and the Soviet Union in 

respect of human rights and fundamental freedoms was overcome at Dumbarton Oaks, the 

four powers at Dumbarton Oaks which sponsored the Conference on International 

Organisation at San Francisco embraced human rights and economic and social co

operation even proposing changes to the Dumbarton Oaks Proposals at San Francisco. 

These proposals primarily related to strengthening the provisions in respect of international 

co-operation in the economic and social fields and in relation to human rights and 

fundamental freedoms and to clearly delineating the powers, functions and responsibilities 

157 Article 2 (7) reads as follows: 'Nothing contained in the present Charter shall authorise the United Nations 
to intervene in matters which are essentially within the domestic jurisdiction of any state or shall require the 
Members to submit such matters to settlement under the present Charter; butt this principle shall not prejudice 
the application of enforcement measures under Chapter VII. ' 
158 See for example, Henry J. Steiner and Philip Alston, International Human Rights in Context: Law, Politics 

and Morals (2nd edn OUP Oxford 2000) 588 - 592. 
159 Leland M. Goodrich, Edvard Hambro and Anne Simons in their commentary on the UN Charter remark 
that the comparable provision to Article 55 in the Dumbarton Oaks Proposals reflected the 'twofold 
preoccupation' of the US. According to the authors, the US was preoccupied with, first, international 
cooperation in respect of economic and social fields as necessary to avoid war and, second with human rights 
as an end in itself and a means by which to achieve international peace and security. In support of this 
proposition the authors cite the Four Freedoms, the Atlantic C~arter and ~he Declara~ion by U.nited Nations. 
However it is misleading to characterise international economIc and SOCIal cooperatton as bemg of the sole 
concern ~fthe US. As Robert C Hilderbrand observes the UK strongly supported this proposition and pushed 
for international economic and social cooperation as a purpose of the proposed organisation at Dumbarton 
Oaks against considerable resistance from the Soviet Union. Indeed, Hilde~brand obse~e~ that .th~ US 
insisted on the inclusion of economic provisions in the Atlantic Charter whIle the UK SImIlarly mSlsted on the 
social provisions found in the Atlantic Charter. See Goodrich, Hambro and Simons (n 38) 371-372 and 

Hilderbrand (n 21) 86 - 94. 
160 Goodrich. Hambro and Simons (n 38) 371 - 372. 
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of the UN and its principal organs in this regard. 161 The proposals of the US, the UK, the 

Soviet Union and China pertaining to human rights and international co-operation in the 

economic and social fields, aided by the delegates of smaller states in conjunction with the 

pressure applied by non-governmental organisations, were ultimately accepted at the 

Conference on International Organisation. 

The changes to the human rights provisions at San Francisco in effect amounted to the 

insertion of 'observance of and 'without distinction as to race, sex, language, or religion' 

into Article 55 (C).162 While 'observance of human rights and fundamental freedoms had 

been present in previous drafts of Article 55, weight must not be attached to the subsequent 

re-insertion, for as Wolfrum remarks '[e]arly UN practice did not distinguish between the 

two terms' .163 Notwithstanding the issue pertaining to the creation of legal obligations 

raised by the use of 'respect for' and 'observance of and indeed the inclusion of the non

discrimination clause canvassed above,164 it is without doubt that the change in terminology 

of Article 55 (c) effected at San Francisco served to strengthen the provision for human 

rights in the UN Charter. Nevertheless, the change in terminology also correspondingly 

heightened the tension between human rights and Article 2 (7) and the principle of non

intervention in the domestic affairs of member states expressed therein. While the response 

of the GA to the treatment of Indians in South Africa is typical of the position adopted in 

respect of Article 2 (7),165 subsequent practice by the GA,166 and indeed other principal 

organs of the UN, 167 has ensured that the relationship between domestic jurisdiction and 

human rights has less currency. For as Wolfrum observes 'it is widely recognised that 

161 Russell (n 21) 778 -785. 
162 The changes at San Francisco relating to international co-operation in the economic and social fields may 
be said to have primarily concerned the delineation of the powers, functions and responsibilities of the 
General Assembly and the Economic and Social Council as the principal organs of the UN charged with 

responsibility in this regard. . 
163 Wolfrum, 'International Economic and Social Cooperation' (n 146) 922 and 900 (cf. ArtIcle 55 (a) and (b). 

164 Ibid 922 -924. 
165 Henry J. Steiner and Philip Alston, International Human Rights in Context :Law, Politics and Morals (1 ~t 
edn OUP Oxford 1996) 164; Steiner and Alston, International Human Rights (n 158) 588. See also AntOniO 
Cassese, International Law (2nd edn OUP Oxford 200 1) 380. 
166 Steiner and Alston, International Human Rights (n 158) 588. 
167 For example, when the SC first acted in respect of the situation in South Africa and Southe~ Rhodesia, by 
way of sanctions, there was considerable disquiet amongst UN member states as to whether Artt~le 2 (7) ~as 
violated. See generally, Steiner and Alston (n 158) 649 - 650. The Permanent Court of Intema~onal J~stlce 
stated that to the extent that states have assumed obligations towards .ot~er .states, such as ~nder m~ematlon~1 
treaties, 'jurisdiction which, in principle, belongs solely to. the ~tate, IS hmlted b~ rules of mtemat.lonallaw . 
Steiner and Alston (n 165) 161. citing Tunis-Morocco Nationality Decrees (Ments) PCIJ Rep Senes B No 5. 
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human rights protection no longer belongs to matters' within the purview of Article ..., 

(7).168 

At this juncture it is pertinent to observe a fissure in the subsequent practice of the C\: in 

respect of Article 55, resulting in what may be described as the bifurcation of Article 55, 

along the fault line of Article 55 (a) and (b) on the one hand and Article 55 (c) on the other. 

The former subsections of Article 55 provide for international economic and social 

cooperation, while Article 55 (c) provides for the respect for and obsen"ance of human 

rights and fundamental freedoms. This bifurcation is unsurprising giYen the drafting history 

of Article 55, in particular the inclusion of human rights and fundamental freedoms. 

Indeed, in terms of post-war planning within the US Department of State, Russell remarks 

that preparation as regards international economic and social co-operation and human rights 

occurred separately.169 In fact, it was only at Dumbarton Oaks that the two subject areas 

came together, representing the 'twofold pre-occupation' of the US,170 and largely as a 

result of the compromise between the US, the UK and the So\iet Union noted above. 171 

Furthermore, and as previously noted, the allocation of responsibility for drafting the 

provisions relating to international economic and social co-operation and human rights to 

different committees within different commissions at San Francisco, resulted in different 

phraseology being employed and thus further compounded the fault line that was to emerge 

in respect of Article 55. Nevertheless, it remains that the UN by yirtue of Article 55, has 

pledged to promote international co-operation in the economic and social spheres in 

addition to respect for and observance of human rights and fundamental freedoms in order 

to create 'conditions of stability and well-being which are necessary for peaceful and 

friendly relations among nations'. 

However, a number of commentaries haye remarked on the 'astonishing' presence 01 

human rights in Article 55. For example, by the time the third edition of The Charter of the 

United Nations was published in 1969, Leland Goodrich, Ed\"ard Hambro, and ,\nne 

Simons, considered it necessary to explain the presence of a 'highly political matter' such 

16~ Wolfrum, 'Intemationallconomic Jnd SOCial Cooperation' (n 1-+(1) 923. 

169 Russell (n 21) 303-304. 
170 Goodrich, Hambro and Simons (n 38) 371 - r2 
171 See generally Hilderbrand (n 21) 86 - 94. 
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as human rights in a provision of the Charter dealing chiefly with international economic 

and social co-operation. Wolfrum in his 2002 analysis of Article 55 (c) made a similar 

observation which he explained by way of the drafting history of Article 55. Indeed, 

Wolfrum's overall analysis of Article 55 is testimony to the ossification of the bifurcation 

of UN practice in respect of Article 55, comprising as it does of two separate chapters each 

dealing with Article 55 (a) and (b) and Article 55 (c) respectively. 

B. The UN Charter Human Security Mandate 

The proposition that the UN Charter is a constitution is neither new nor novel. 172 Indeed as 

J ames Crawford commented as a matter of international institutional law it is 

'straightforward' and 'uncontroversial' that the UN Charter is the constitutive document of 

the UN and therefore the constitution of the UN. 173 However, in the light of the idea of 

constitutionalism, the UN Charter has been described by various commentators as 'the 

constitution of the international community,174 or, alternatively, as the 'constitutional 'Law 

of Nations' . 175 These two interpretations of the UN Charter rest on an understanding of the 

key term 'constitution' .176 Crawford neatly denotes these interpretations as 'weak' and 

'strong' constitutions respectively whereby a 'weak' constitution simply means 'the 

constituent instrument of an organisation' while a constitution that 'constitutes a society 

172 Armin von Bogdandy traces the idea back to the end of the Second World War and notes the distinctive 
German origin. He further remarks that Hans Kelsen was advancing similar arguments before the Second 
World War. See Armin von Bogdandy, 'Constitutionalism in International Law: Comment on a Proposal 
from Germany' (2006) 47 Harvard International Law Journal 223. The argument has also been advanced in 
respect of the Covenant of the League of Nations. See Edward A. Harriman, The Constitution at the Cross 
Roads: A study of the legal aspects of the League of Nations, the Permanent Organisation of Labor and the 
Permanent Court of International Justice (2nd edn George H. Doran Company New York 2004). 
173 James Crawford, 'The Charter of the United Nations as a Constitution' in Hazel Fox (ed), The Changing 
Constitution of the United Nations (British Institute of International and Comparative Law London 1997) 10. 
174 See for example, Bardo Fassbender 'The United Nations Charter as Constitution of the International 
Community' (1998) 36 Columbia Journal of Transnational Law 529,532 and Christian Tomuschat, The 
United Nations at Age Fifty: A legal perspective (Kluwer Law International The HaguelLondon 1995) ix. See 
also Bardo Fassbender, UN Security Council Reform and the Right of Veto: A Constitutional Perspective 
(Kluwer Law International LondonlThe Hague 1998) 161 where he makes a similar assertion. Here he adopts 
a constitutional approach to the reform of the UN Security Council, arguing that such reform must be 
principled and that such principles are found in the UN Charter as the constitution of the international 
community. See also Christian Tomuschat, 'Obligations arising for States without or against their will', 
(1993) 241 Receuil des Cours Academie de Droit International 195. 
175 Pierre-Marie Dupuy, 'The Constitutional Dimension of the Charter of the United Nations Revisited', 
(1997) Max Planck Yearbook of United Nations Law 1, 11. . . . .. 
176 See generally Christian Walter, 'Constitutionalising (Inter)natJonal Governance: PosslblhtJes for and 
Limits to the Development of an International Constitutional Law' (2001) 44 German Yearbook of 
International Law 170. Walter speaks of the 'disaggregation' ofthe role of the state in international law as 
contributing to the development of an international constitutional law. 
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and not just an organisation' is a constitution in a strong sense. l77 Notwithstanding that 

Crawford questions whether the UN Charter falls \\'ithin the latter category of 

'constitution', he does acknowledge a half-way house between 'weak' and 'strong' 
.. h 178 constItutIons were he places the UN Charter. To Crawford a 'constituent instrument of 

an organisation' may exhibit 'constitutional virtues' such as accountability, transparency 

and the guarantee of rights 'without being anything so fine as the constitution of a body 

politic' .179 

Nigel D. White adopts Crawford's distinction between 'weak' and 'strong' constitutions in 

order to emphasise the issue of whether the UN Charter is the constitution of the 

international community 'as well as of the United Nations' .180 White's assertion that the 

UN Charter is the' supreme treaty of the UN legal order' and as such, sits at the apex of the 

UN system, is sufficiently grounded in international institutional law to provide the basis to 

identify the purposes of the UN system. 181 According to White, the purposes and principles 

of the UN, as found in Article 1 and Article 2 of the UN Charter, may be seen together as 

constituting the values of the UN system. In this respect White draws a qualitative 

distinction between goal values and right values of the UN system, and thus concludes: 

The purposes are the collective goals of the UN community as a whole, whereas the 
principles respect or secure the rights and duties of member states as well as the 
organization. Purposes and principles establish the general legal framework within 
which the United Nations and its member states can operate. 182 

Thus according to White the UN Charter is the constitution of the UN in the sense that it is 

more than the constitutive docunlent of the UN, but it is not the 'constitution of the 

international community'. The Charter is the supreme treaty of the UN which sets out the 

goal and right values of the UN and the member states which in tum pro\'idc the general 

J77 Crawford (n 173) 8. . ' 
178 Crawford pointed tlmards the nih: of law, in particular the separatIOn of PO\\ ers 111 relatIOn to .the role and 
function of the UN Sc. as supporting the questionable status of the UN Charter as a strong constitutIOn. 
179 Crawford (n In) 8 - 9. Crawford concludes that the U:\ Charter does exhibit such constitutiona.1 vIrtues 
after examining the terms of the Charter and practice to detenl1lne whether these II1cludc accountabJilty. 

transparency and the guarantee of rights. 
180 White (n 98) 16. 
181 Ibid 12. 
IH~ Ibid 14. 



legal framework necessary for achieving the goal values of the 'C:\ community as a 

whole' .183 

On such an understanding of the UN Charter, human security, by virtue of Article 1 which 

proclaims the three historically predicated components of freedom from fear and freedom 

from want - security, economic development and human rights - as purposes of the UN, is a 

goal value of the UN. Bringing a constitutional perspective to bear on the UN Charter 

further illuminates the 'general legal framework within which the United Nations and its 

member states can operate' in pursuit of the goal values articulated in Article 1. For \\'hile, 

for example, Article 1 (3) does not create specific legal obligations for the UN or for Ui\ 

member states, the legal significance of a purpose of the UN lies in the fact that it is legally 

binding on the UN and the UN member states. In contrast, the legal significance of the 

Preamble is minimal in terms of creation of legal obligations, nonetheless, the analysis of 

Article 1 (3) showed the interpretative function of the Preamble. Article 55 of the UN 

Charter was similarly plagued by issues of legal obligation but nevertheless, clearly sets 

down a programme by which the UN is to implement Article 1 and Article 1 (3) in 

particular. In doing so, the relevant provisions of the Charter combine to produce a UN 

Charter mandate to achieve human security, that is the UN is charged with realizing human 

security. 

In addition the Charter provisions speak about the interdependence of international peace 

and security, human rights and international economic and social cooperation, specifically 

the contribution or foundation provided by human rights and international economic and 

social cooperation in the maintenance of international peace and security, \loreover. by 

placing the provision for human rights within international economic and social 

cooperation, the Charter provisions underscore the inter-relationship between human rights 

and international economic and social cooperation, which given the subsequent bifurcation 

of hWllan rights and international economic and social cooperation in U:..r policy and 

practice, may appear surprising. Nonetheless, under the U:-\ Charter mandate the essence 

of human security, freedom from fear and \\'ant, correlates to human rights and fundamental 

freedoms, as situated within international economic and social cooperation and in 

IS) Ibid, 



possession of an intricate relationship with international peace and security. Thus the U:-: 

in realizing the Charter mandate operates within the terrain of international peace and 

security and international economic and social cooperation, while the promotion of and 

encouragement of respect for human rights and fundamental freedoms underpins this 

operational terrain of human security. 

v. CONCLUDING REMARKS 

There are three related benefits of bringing such a historical perspective to bear on hun1Jn 

security. Firstly, the analysis reveals the importance and place of human security within the 

UN Charter. Indeed, human security finds expression in, although not exclusively, Article 

1 (3) and Article 55 of the Charter. Thus it is clear that human security is a purpose of the 

UN which, as the Charter is the constitution of the UN, means that human security is a goal 

value of the UN which ensures that human security permeates all the activities of the UN, 

especially in relation to security, development and human rights. Thus there is a clear 

Charter mandate to achieve human security which, although multidimensional in approach, 

is based on human rights and which is bequeathed to the UN. Secondly, the historical 

perspective underscores the perennial value of human security - the quest for human 

security is neither new nor novel - and finally, the Chapter illuminates innate features of 

human security, such as the multidimensional character. However, perhaps more 

importantly for the purposes of the study, enduring problems of pursuing such a quest for 

human security within the UN system are revealed as sovereignty and legal basis in the 

Charter. This is amply illustrated in the drafting history of the relevant Charter provisions 

especially those pertaining to human rights. Finally, the Chapter hints at the existence of 

further potential issues to undermine the realization of the Charter mandate by the Ul'\. as 

the relationship between human rights and international peace and security, and the divorce 

of human rights in policy and practice from its Charter home of international economic and 

social cooperation. 
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CHAPTER THREE 

HUMAN SECURITY AND THE UNITED NATIO:\'S: REALISI:\G THE 

CHARTER MANDATE 

I. I~TRODUCTION 

In 2000 the United Nations (UN) Secretary-General (SG), Kofi Annan, proclaimed that the 

UN 'exists for, and must serve, the needs and hopes of peoples everywhere' and declared 

freedom from fear and freedom from want as two of the founding aims of the UN. I This 

Chapter provides an account of human security and the UN which places a particular 

emphasis on assessing the extent to which the UN has embraced the Charter mandate to 

achieve human security. More specifically the Chapter is concerned with how the UN 

realizes the Charter mandate to achieve human security and to this end, delineates the role 

of human rights in the UN Charter mandate (Part II) and maps the operational terrain 

occupied by human security in the fields of development and security (Part III). This 

examination of human security and the UN, which departs from the relevant Charter 

provisions and the scheme contemplated therein, reveals the mixed record of the UN in this 

regard. Indeed, underlying the challenges faced by the UN in the fields of human rights, 

development and security - normative, operational and institutional - is the question of the 

achievement of human security by the UN as a 'goal value'.2 In this respect, UN refom1 

not only provides the broader policy context within which the account of human security 

and the UN is necessarily situated but, by employing the rhetoric of human security, UN 

refonn documents impart a deeper resonance and contemporary significance to the Charter 

mandate to achieve human security (Part IV). 

II. Hlll\IAN RIGHTS IN THE CHARTER l\L'\'NDATE TO ACHIEYE Hu:\I.Y\ 

SECURITY 

Human rights are at the heart of the Charter mandate to achic\'c human security. Indecd.;.is 

\\as cvident in Chapter Two. the UN Charter human rights provisions hcr;.ilded thc 

I UN SG. We /lIl' Peoples The role of the Ullited .\'a/iolls ill the l J" Ct!Tlfliry (L'); Dept of Public Information 

l'\I'W York 2(00) 6 and 17. 
~ l\ Igel )), \\'hite, The [ '11 i/t'li .vatiolls: TOll'lml bl/cmatiollal Jllsticc (L ynne Reiner Boulder 20()2) ...... 

96 



beginning of the protection of the individual in international law. In addition, the UN 

Charter makes provision for the creation of institutional arrangements for the promotion of 

and encouragement of respect for human rights and fundamental freedoms. This Part 

explores these substantive and institutional aspects of human rights in the Charter mandate 

to achieve human security and advances the specific argument that human rights, in 

particular UN human rights law, provides the normative and legal basis for achieving 

human security by the UN which is buttressed by the institutional architecture put in place 

by the Charter for achieving human security. 

A. Human Rights in International Law: An Overview 

The protection of human rights in international law is a relatively new phenomenon dating 

to the end of the Second World War and the establishment of the UN. 3 Before 1945 

protection of individuals by international law, for example, was extended by virtue of 

minority treaty as administered by the League of Nations or on the basis of foreign national 

status. The academic literature also frequently counts humanitarian law and the abolition of 

slavery as historical antecedents of the international law of human rights.4 As Chapter Two 

clearly illustrates, the post-1945 'striking development' of the international law of human 

rights is closely associated with the UN.5 Indeed the UN may be seen as the progenitor of 

the international law of human rights in at least two pertinent senses - the influence of the 

Universal Declaration of Human Rights (UDHR) and the prolific treaty-making activities 

3 A.H. Robertson and J.G. Merrills, Human Rights in the World: An introduction to the study of the 
international protection of human rights (3rd edn rev Manchester University Press Manchester 1989) I; Louis 
Henkin, Gerald L. Neuman, Diane F. Orentlicher and David W. Leeborn, Human Rights (Foundation Press 

New York 1999) 274-5 and 304. 
4 Christian Tomuschat, Human Rights: Between Idealism and Realism (OUP Oxford 2003) 6-24; Manfred 
Nowak, Introduction to the International Human Rights Regime (Martinus Nijhoff Publishers LeidenlBoston 
2003) 16-20; Henry J. Steiner and Philip Alston, International Human Rights in Context: Law, politics and 
morals (Clarendon Press Oxford 1996) 59-117; and Antonio Cassese, International Law, (2

nd 
edn OUP 

Oxford 2005) 376-7. 
S Robertson and Merrills (n 3) 1. The term the international law of human rights is used in preference to 
international human rights law. This follows Ian Brownlie's comment that 'international human rights ~aw' 
'can only be a source of confusion' as it is not possible to speak of a coherent body of law. Ian Brownhe. 
Principles of Public International Law (6 th edn OUP Oxford 2003) 530. A. H. Robertson and 1. G. ~errills 
and Manfred Nowak also raise a similar point. Nowak, Introduction (n 4) 273; Robertson and Memlls (n 3) 
291. For an insightful analysis of the issue and a novel suggestion as to the way forward. see also Jack 
Donnelly, 'International Human Rights: A regime analysis' (1986) 40 International Organisation 599. 
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undertaken by the UN. This Section explores the position of the individual in international 

law by way of reference to the international protection of human rights. 6 

The UDHR which the UN General Assembly (GA) unanimously adopted in 1948/ clearly 

influenced the regional treaties for the protection of human rights concluded under the 

auspices of the Council of Europe (CoE), the Organisation of American States (OAS) and 

the African Union (AU) formerly the Organisation for African Unity.s The UDHR also 

provided the basis for human rights provisions in national constitutions.9 In this way the 

UDHR has exerted a political and moral universal reach. lO Furthermore, the early years of 

UN activity in the field of human rights have been characterised by treaty-making. 11 

Indeed between 1948, the adoption of the UDHR and 1966, the adoption of the 

International Covenant on Civil and Political Rights 12 and the International Covenant on 

Economic, Social and Cultural Rights,13 a remarkable 18 international treaties pertaining to 

the protection of human rights were concluded under the aegis of the UN. 14 This is an all 

6 The position of the individual in international law is subject to much debate and commentary. See for 
example Hersch Lauterpacht, Oppenheim's International Law: A Treatise Vol. J - Peace (7th edn Longmans 
Green London 1948) Chapter III; Ian Brownlie, Principles of Public International Law (6 th edn OUP Oxford 
2003) 65 -66; Robert McCor~uodale, 'The Individual and the International Legal System' in Malcolm D. 
Evans, International Law (2n edn OUP Oxford 2006) 307; Louis B. Sohn, 'The New International Law: 
Protection of the Rights ofIndividuals Rather than States' (1982) 32 American University Law Review I; 
Claudio Grossman and Daniel D. Bradlow, 'Are we being Propelled towards a People-Centred Transnational 
Legal Order?' (1993) 9 American University Journal of International Law and Policy 1; Alexander 
Orakhelashvili, 'The Position of the Individual in International Law' (2001) 31 California Western 
International Law Journal 241. 
7 UN GA Res 217 A (III), 'Universal Declaration of Human Rights' (l0 December 1948). 
8 For example, the Preamble of the ECHR provides: 'Considering the Universal Declaration of Human Rights 
proclaimed by the General Assembly of the United Nations on 10th December 1948; Considering that this 
Declaration aims at securing the universal and effective recognition and observance of the Rights therein 
declared'. 
9 Philip Alston remarks that '82 per cent of the national constitutions that had been drafted between 1788 and 
1948 contained some form of protection for human rights'. Nevertheless, he continues to observe that upon 
the adoption of the UDHR 'the percentage increased further so that 93 per cent of the constitutions drafted 
between 1949 and 1975 included human rights provisions'. See Philip Alston, 'Bills of Rights: An Analytical 
Framework' in Philip Alston (ed), Promoting Human Rights through Bills of Rights (OUP Oxford 1999) 3. 
10 Antonio Cassese is adamant that human rights can only exert this type of influence. Cassese International 
Law (n 4) at 381. 
II Tom 1. Farer and Felice D. Gaer, 'The UN and Human Rights: At the end of the beginning' in Adam 
Roberts and Benedict Kinsbury (eds), United Nations, Divided World: The UN's roles in international 
relations (2nd edn OUP Oxford 1994) 254; Cassese (n 4) 382 - 383. 
12 International Covenant on Civil and Political Rights (adopted 16 December 1966), entered into force 23 

March 1976) 999 UNTS 171 (ICCPR). . 
13 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered mto 
force 23 March 1976) 993 UNTS 3 (ICESCR). 
14 Centre for Human Rights, Human Rights: A compilation of Internationallnstnlments of the United Nations 
(United Nations New York 1973) as reproduced in James Avery Joyce, Human Rights: Internat~on~1 
Documents Volume J (Alphen aan den Rijn Sijthoff and Noordhoff 1978) Chapter I. The compllatlOn counts 
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the more remarkable feat when viewed comparatively against the protection afforded to 

individuals prior to 1945 which prompted Hurst Hannum to comment that the UN has been 

prolific in the 'adoption of new international norms for the protection of human rights'. 15 

Nevertheless, scholars have observed a discernible shift in emphasis in UN human rights 

activity from promotional or standard-setting activities typified by treaty-making to 

activities relating to implementation. 16 For instance, A.H. Robertson and J.G. Merrills , 

writing in 1989, saw 1966 and the adoption of the two International Covenants as providing 

the temporal demarcation noting a 'widespread recognition of the need to render the system 

of international protection more effective' from this date.17 Recently a few commentators 

have pushed beyond the traditional protection measures included in UN human rights 

implementation activities such as monitoring and supervision, to include preventive 

strategies of the ilk of early warning systems. 18 

Nonetheless, the emphasis on UN treaty-law is perhaps misleading as international 

conventions are only one source of the international law of human rights. 19 As a species of 

general public international law the sources of the international law of human rights also 

include international custom and 'general principles of law recognised by civilised 

nations' .20 However, as Bruno Simma and Philip Alston succinctly articulate, customary 

a total 34 human rights instruments concluded between 1948 and 1966, with a further seven instruments 
completed by 1971. 
IS Hurst Hannum, 'Human Rights' in Oscar Schachter and Christopher C. Joyner (eds) United Nations Legal 
Order (Vol. 1) (CUP Cambridge 1995) 319. Ian Brownlie has stated that there is 'no doubt that the main 
corpus of human rights standards consists of an accumulated code of multilateral standard-setting 
conventions'. Brownlie (n 5) 536. Cf. Philip Alston, 'Conjuring Up New Human Rights: A Proposal for 
Quality Control' (1984) 78 American Journal of International Law 607. 
16 Farer and Gaer (n 11) 257 - 269; Robertson and Merrills (n 3) 74. 
17 Robertson and Merrills (n 3) 74 and 2. Similarly the first phase of Thomas Buergenthal's evolution of 
'international human rights law' began 'with the entry into force of the UN Charter and continues at least 
through the adoption in 1966 of the International Covenants on Human Rights'. Thomas Buergenthal, 'The 
Normative and Institutional Evolution of International Human Rights' (1997) 19 Human Rights Quarterly 
703,705. 
18 Nowak, Introduction (n 4) 29 - 30. 
19 Article 2 (1) (a) of the Vienna Convention on the Law of Treaties reads: 'treaty' means an international 
agreement concluded between States in writt~n form and governed by i~ternati.onallaw,.whethe,r embodied in 
a single instrument or in two or more related Instruments and whatever Its parttcular designated. As such no 
significance attaches to the nomenclature of a given instrument: Bro~lie (n, 5) 536. . . 
20 Article 38 (1) of the Statute of the International Court of Justtce pro~des: ~he Court. whose ~nctlOn IS to 
decide in accordance with international law such disputes as are submitted to It, shall apply: (a) internatIOnal 
conventions, whether general or particular, establishing rules expressly recognised by the co~te~ting states; 
(b) international custom, as evidence of a general prac~~e accepte~ as law;.( c). ~e gen~r~l pnnclples ofla~ 
recognised by civilised nations; (d) subject to the proVlslons of Arttc~e .59, JudiCIal deCISIons and the. teachings 
of the most highly qualified publicists of the various nations, as SubSIdIary means for the determinatIOn of 
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international law as a source of human rights law is a highly contentious area of 

international law.
21 

This comment is somewhat tempered by the observation of Louis 

Henkin, Gerald L. Neiman, Diane F. Orentlicher and David W. Leeborn of the small role of 

customary law in the international law of human rights, particularly in comparison to the 

role of international treaties.
22 

Similarly 'general principles of law recognised by civilised 

nations' would appear to play a smaller role than international treaties as a source of the 

international law of human rights. 23 Moreover international conventions or treaties 

emanate from a multiplicity of diverse origins, extending beyond the UN. As noted the 

CoE, the OAS and the AU have adopted international treaties pertaining to the protection of 

human rights. These regional organisations operate, to varying degrees, sophisticated 

regional systems for the protection of human rights within their geographical area as based 

on multilateral treaties.
24 

These human rights treaties, including the European Convention 

on Human Rights 1950, the American Convention on Human Rights 1969 and the African 

Charter on Human and People's Rights 1981, all form part of the corpus of the international 

law of human rights. Nonetheless this Part concentrates on the UN as the progenitor of 

international human rights law and the phrase UN human rights law is adopted herein to 

refer to international treaties concluded under the auspices of the UN and which necessarily 

includes customary international law and 'general principles' as sources of UN human 

rights law. As UN human rights law bears a (near) universality in both scope and 

application,25 the analysis has a deeper resonance with the task at hand, namely, the 

exploration of the position of the individual in international law. Indeed, such universality 

portends a greater penetration of this examination beyond UN human rights law to echo 

within the international law of human rights more generally. 

rules of law'. See Bruno Simma and Philip Alston, 'The Sources of Human Rights Law: Custom, jus cogens 
and general principles' (1988 - 1989) 12 Australian Year Book of International Law 82. 
21 Ibid 88 - 100. 
22 Henkin et al (n 3) 304. This is not to say that custom does n?~ playa part. Hen

o
?' 1. Steiner and Philip 

Alston (ed), International Human Rights in Context: Law PO/ztICS ~~d Morals (2 end OUP. Oxford 2000) 
224237. In this respect it is noteworthy that Bruno Simma and ~hlhp Alston have charactensed treaty law as 
'unsatisfactory' thus placing emphasis on the role of custom. Slmma ~nd Alston.(n 20) 82. 
23 On the role of general principles in the international law of hu~an nghts see Slmma and Alston (n 20) 102 
- 106; lavaid Rehman, International Human Rights Law: A practical approach (Longman Harlow 2003) 20-

?}For an overview of the regional systems for the protection of human ~ghts see Nowak, .Introduction ~n 3). 
157 - 188 (CoE); 189 - 202 (OAS); 203 - 211 (AU). Also for an overvtew of the supervtsory mechanIsms In 

place see Tomuschat (n 4) 198 - 215. . . . . 
~s Henry 1. Steiner. 'International Protection of Human RIghts In Malcolm D. Evans (ed).lnternallonai Law 

(2nd edn OUP Oxford 2006) 755. 
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The UN Charter sits at the apex of the UN legal regime for the protection of human rights.26 

It contains seven 'terse, even cryptic' 27 references to human rights beginning with the 

Preamble which reaffirms 'faith in fundamental human rights' .28 This is swiftly followed 

by Article 1 (3) which proclaims the achievement of international cooperation 'in 

promoting and encouraging respect for human rights and fundamental freedoms for all 

without distinction as to race, sex, language or religion' as a purpose of the UN. In this 

way the UN Charter unequivocally brings human rights into the purview of legitimate 

international concern, prompting what Thomas Buergenthal has termed 'the 

internationalisation of human rights and the humanisation of international law' .29 Article 

55 of the Charter, when read in conjunction with Article 56, constitute the key Charter 

provisions on human rights. In combination these articles see the UN and member states of 

the UN pledge to promote 'universal respect for, and observance of, human rights and 

fundamental freedoms for all without distinction as to race, sex, language, or religion'. 30 

As noted in Chapter Two, no specific legal obligations in respect of human rights are 

created for the UN and similarly for UN member states by virtue of these provisions.
31 

Nevertheless the articles provide a clear normative basis for the development of UN human 

rights law, in no small part due to the clear Charter mandate for the UN as an 'engine for 

human rights' .32 

The first step of the UN in fulfilling its Charter pledge to promote respect for and 

observance of 'human rights and fundamental freedoms' was to embark on a 'programme 

26 See generally Thomas Buergenthal, 'The Normative and Institutional Evolution of International Human 
Rights' (1997) 19 Human Rights Quarterly 703; John P. Humphrey, 'The UN Charter and the Universal 
Declaration of Human Rights' in Evan Luard, The International Protection of Human Rights (Thames and 
Hudson London 1979) 39; John P. Humphrey, 'The Universal Declaration of Human Rights: Its history, 
impact and juridical character' in Bertrand G. Ramcharan (ed), Human Rights: Thirty years after the 
Universal Declaration: commerative volume on the occasion of the thirtieth anniversary of the Universal 

Declaration of Human Rights (Nijhoff The Hague 1979) 21. . . , 
27 Steiner and Alston (n 4) 118; Humphrey, 'The UN Charter and the Umversal DeclaratJon (n 26) 46. 
28 These are the Preamble, Articles 1 (3),13 (I) (b), 55, 56. 62 (2) and Article 68. For an overview see 
Humphrey, 'The UN Charter and the Universal Declaration' (n 26) 39 - 46; Rehman (n 22) 24 - 46. 
29 Buergenthal, 'Normative and Institutional' (n 26) 703. 
30 UN Charter, Article 55 (c) . 
31 John P. Humphrey forcefully stated in respect of Article 56 that it 'probably creates the only clear legal 
obligation in the Charter on members to prom~te respect for human rights'. Humphrey, 'The UN Charter and 

the Universal Declaration' (n 26) 42. (EmphasIs added). . . . 
32 Fad Gaer (n II) 245. According to Thomas Buregenthal the UN Charter provlslons proVlded the 
nor::~v; foundation for the first stage in the evolution of international human rights law. Buregenthal, 

'Normative and Institutional' (n 26) 707. 
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of codification' .33 The UN Charter provisions on human rights, in addition to not creating 

specific legal obligations, are vague and unclear. Notwithstanding the ultimately 

unsuccessful Panamanian proposal to include a Bill of Rights in the Charter, the key term 

'human rights and fundamental freedoms' was remarkably, left undefmed.34 Consequently 

the newly established Commission on Human Rights (CHR) was charged with drafting the 

International Bill of Rights a task that, within a relatively short period, had been divided 

. hr 35 Th mto t ee parts. e mandate of the CHR was first to prepare a declaration, followed by a 

convention36 and finally 'measures of implementation'. 37 The logic of this division of 

labour was to accommodate concerns voiced by the US and the UK. According to Leland 

M. Goodrich the US was reluctant to accept 'legally binding commitments' and favoured a 

declaration of general principles, while the UK 'was sceptical of the value of a declaration' 

and preferred a treaty. 38 This buttressed the contemporaneous general understanding that 

the CHR's declaration submitted to the GA for consideration towards the end of 1948 was 

not intended to be legally binding, which no doubt contributed to the unanimous adoption 

of what became known as the UDHR.39 

Notwithstanding this apparently legally innocuous beginning, the UDHR has 'acquired a 

legal aura', that is, according to Tom 1. Farer and Felice Gaer, the UDHR has 'the 

appearance of stating, if not having by its existence created, binding norms of state 

33 Brownlie (n 5) 534. 
34 Leland M. Goodrich and Edvard Hambro remarked that while there was 'no attempt made to define the 
'human rights' and fundamental freedoms', there was a common understanding at the Conference on an 
International Organisation at San Francisco that the terms related in substance to the four freedoms articulated 
by President Roosevelt in 1941, which the Atlantic Charter and Declaration by United Nations gave 'express 
recognition' of as objectives. Leland M. Goodrich and Edvard Hambro, The Charter o/the United Nations: 
Commentary and Documents (1 sl edn World Peace Foundation Boston 1946) 63. Between the entry into force 
of the UN Charter and the commencement of the work of the CHR in respect of the UDHR, Panama 
submitted the draft Bill of Rights which it had prepared for the negotiations at San Francisco to the GA. See 
Humphrey, 'The UN Charter and the Universal Declaration' (n 26) 47; Humphrey, 'The Universal 

Declaration' (n 26) 22. 
35 The Commission on Human Rights was established in 1946 with a mandate to submit proposals and reports 
on '(a) an international bill of rights; (b) international declarations or c?nventio~s o.n. civil liberties, the ~tatus 
of women freedom of information, and similar matters; (c) the protectIon of mIn on tIes; (d) the preventton of 
discrimin~tion on grounds of race, sex, language or religion'. Leland M. Goodrich, The United Nations 

(Stevens London 1960) 247. .. . 
36 This had to be amended due to ideological impasse and as such the Commission ultimately produced two 
conventions one covering civil and political rights and the other economic. social and cultural rights. 
37 Humphre~, 'The UN Charter and the Univer.sal.Decla~~on' (n 26) 47. 
38 Goodrich (n 35) 248. The US cited difficultIes In obtaInIng the necessary consent from the Senate for a 

treaty as the reason for their position. . . 
39 Humphrey, 'The UN Charter and the Universal Declaratton (n 26) 54 - 55. 
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behaviour' .40 Indeed a persistent debate eddies around the UDHR as to whether legally 

binding obligations are created therein. There are three prevalent arguments advanced in 

favour of this proposition the fITst of which, perhaps the most longstanding, is the assertion 

that the UDHR derives legal force as an authoritative interpretation of the UN Charter.41 

Nigel S. Rodley has expanded upon this position to contend that each right found in the 

UDHR 'is effectively incorporated into the Charter' .42 The second argument commonly 

advanced and perhaps the most familiar is that the UDHR constitutes customary 

international law. However it is important to note that this is a nuanced argument for 

instance, the mediated position is that not all the rights found in the UDHR represent 

customary international law. 43 Finally it is argued that to the extent that the UDHR 

contains a number of norms of the status of jus cogens such as freedom from torture or 

cruel, inhuman or degrading treatment or punishment as found in Article 5 of the UDHR, 

legally binding obligations are created.44 

The first argument noted above that of the UDHR as an authoritative interpretation of the 

UN Charter was advanced by Rene Cassin, a member of the CHR who was instrumental in 

the drafting of the Declaration, in the 1951 Hague Academy of International Law lecture 

series.45 Here, Cassin also provided an insightful description of the UDHR as consisting of 

sub-sets of human rights, which he characterised as four fundamental pillars. The first 

pillar comprises of the personal rights found in Articles 3 to 11 of the UDHR which, 

amongst others, enumerate the right to life, liberty and security of the person. Articles 12 

to 17 form the second category and relate to rights that belong to the individual in his 

relationships with social groups and thus include the right to marry (Article 16) and 

freedom of movement (Article 13). The third pillar in Cassin's taxonomy of rights under 

the UDHR are those traditionally associated with civil liberties and political rights and are 

40 Farer and Gaer (n 11) 249; Bums H. Weston has recently observed that th~ UDHR .'has acquired a status 
jurdically more important than originally intended'. B~ms J:I. Weston and RI~hard Plerr~ Claude, Human 
Rights in the World Community: Issues and Action (Umverslty of Pennsylvania Press Bnstol 2006) 25. 

41 Robertson and Merrills (n 3) 27. . . nd 
42 Nigel S Rodley, The Treatment of Prisoners In InternatIOnal Law (2 edn Clarendon Press Oxford 1999) 

63. .. . th DHR h ' . h f I ' 
43 For instance Ian Brownlie states that some of the provIsions to e U ,suc as a ng to asy urn 
'could hardly be said to represent legal rules'. Brownlie (n 5) 535. 
44 For a succinct presentation of these three arguments see ~ehman (n 23).57 - 61. . 
45 T k fr Antonio Cassese, Human Rights in a Changing World (poltty Press Cambndge 1994) 38 - 39. 
Joh: p~nHU:~hrey is dismissive of the role played by Cassin in drafting the UDHR. Humphrey, 'The 

Universal Declaration' (n 26) 25. 103 



contained in Articles 18 to 21. Finally Articles 22 to 27 of the UDHR pertain to rights 

exercised in the economic and social area. To Cassin the 'pediment of the temple' is 

provided by the remaining three articles of the UDHR beginning with Article 28 which 

states that 'everyone is entitled to a social and international order in which the rights and 

freedoms set forth in this Declaration can be fully realised'. Articles 29 and 30 set out 

possible limitations on the exercise of the rights contained in the UDHR such as 'the just 

requirements of morality, public order and the general welfare in a democratic society' .46 

This early schema for the classification of human rights may be seen as a germinal 

precursor to Karel Vasek's well-known and oft cited notion of 'three generation ofrights,.47 

As the appellation suggests this classification divides human rights into 'generations' with 

the first generation comprising of civil and political rights. The second generation of rights 

are economic and social rights and a persuasive argument has been made by a number of 

commentators in favour of an emerging third generation of rights which are commonly 

referred to as 'solidarity rights'. 48 While this classification has been criticised on a number 

of grounds, notably the interdependence of human rights, it remains a useful vantage point 

to view the UDHR. 49 As Bums H. Weston observes Vasek's classification was not 

'intended as a literal representation'. 50 Indeed the UDHR represents an amalgamation of 

the three generations of human rights. Thus as Weston notes Articles 2 to 21 of the 

Declaration fall to be considered as civil and political rights and Articles 22 to 27 illustrate 

economic, social and cultural rightS.51 Finally Article 28 is often referred to in support of 

the existence of third generation human rights such as the right to development. 52 In this 

sense Antonio Cassese offers an accurate description of the UDHR as the 'lodestar' of UN 

human rights law, regardless of its disputed juridical status. 53 

46 UDHR, Article 29 (2). 
47See generally Tomuschat (n 4) 24 - 28; 48 - 54 .. 
48 For example 'the right to development would fall to be considered as a third generation right. Ibid 48. 

49 Ibid. 
50 Weston (n 40) 18. 

SI Ibid 18 - 19. dB d' "Th R' h D I . ' 
52 M h d B d aoui advances this argument. Mohamme e ~aoul. e Ig t to eve opment In 

o amme e g 'dP (M' N"h fTPbl'h Mohammad Bedjaoui (ed), International La\\': Achievements an rospects artlnus IJ 0 U IS ers 

DordrechtIBostonlLondon 1991) 1177. , • . , 
53 I d d C dh to the Vl'ew that the UDHR IS not legally binding, but possesses only moral and n ee assese a eres 
political force'. Cassese, International Law (n 4) 381. 
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The next step in the 'programme of codification' taken by the UN as part of its human 

rights standard-setting activities, was to draft the ICCPR and the sister covenant, the 

ICESCR.
54 

Notwithstanding 'the eighteen-year trudge,55 from 1948 to the adoption of the 

International Covenants in 1966, the UN built upon the normative foundations provided by 

the human rights provisions of the UN Charter and the 'lodestar' status of the UDHR.56 In 

this respect, reference has already been made to the fact that the UN was prolific during this 

period producing a total of 34 human rights instruments of which 18 are international 

treaties for the protection of human rights. The International Convention on the 

Elimination of All Forms of Racial Discrimination (ICERD) 1965 is included amongst the 

latter and is also counted by the UN as one of seven core human rights treaties. 57 The other 

six core UN human rights treaties are: the ICCPR 1966; the ICECSR 1966; the Convention 

on the Elimination of All Forms of Discrimination against Women (CEDAW) 1979; the 

Convention against Torture and other Cruel, Inhuman or Degrading Treatment or 

Punishment (CAT) 1984; the Convention on the Rights of the Child (CRC) 1989; and the 

International Convention on the Protection of the Rights of all Migrant Workers and 

Members of their Families (ICRMW) 1990.58 Thus, while the UN Charter provides the 

legal basis for UN human rights law and the UDHR the normative foundation, it is the 

international treaties concluded under the auspices of the UN that create legal obligations 

for state parties. 59 

54 The original intention was to draft one covenant. However the entrenchment of cold war ideologies 
ensured that an impasse was reached as regards the International Bill of Rights, ultimately producing the 
ICCPR and the ICESCR. 
55 Farer and Garer (n II) 250. 
56 Cassese, International Law (n 4) 382. 
57 OHCHR, <http://www.ohchr.orglenglish!law> accessed 4 Octob~r 2~06.. . . 
S8 International Convention on the Elimination of all Forms of RaCIal DlscnmmatIon (adopted 21 December 
1965 entered into force 4 January 1969) 660 UNTA 195 (ICERD); International Convention on the 
Elimination of Discrimination against Women (adopted 18 December 1979, entered into force 3 September 
1981) 1249 UNTS 13 (CEDA W); International Convention against Tortur~ and other Cruel, Inhuman and 
Degrading Treatment or Punishment (adopted 1 0 De~ember 1984, ~ntered mto force 26 June 1987) 1465 
UNTS 85 (CAT)' International Convention on the Rights of the ChIld (adopted 20 November 1989, entered 
into force 2 Sept;mber 1990) 1577 UNTS 3 (CRC); and, International Convention on the Protection. of the 
Rights of all Migrant Workers and members of their Families (adopted 18 December 1990, entered mto force 
I July 2003) UN GA Res 45/158 (18 December 1990) UN Doc ~E~/451158. . . 
59 AI d Orakhelashvili stressed that while human rights treatIes affirm the objectIve to protect 

exan er &". h' &". h' th . d"d I h beings and moreover. to create collective enlorcement mec amsms lor t IS purpose, e 
m IVI ua uman, . . I Orakh I h '1'( 6)265 (E h . 
human rights treaties create rights and impose obligatIons on slales. e as VI In. mp aSls 

added). See Chapter Five. 
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It is possible to conclude this brief overview of human rights in international law \yith three 

inter-related observations. First, the position accorded to the individual in international law 

bequeathed by the UN Charter has been strengthened by the law-making activities of the 

UN in the field of human rights 60 which prompted Louis Sohn to rather provocati\'e1y 

proclaim that: 'States have had to concede to ordinary human beings the status of subjects 

of international law, to concede that individuals are no longer mere objects, mere pawns in 

the hands of states'. 61 A somewhat more tempered observation was forthcoming from 

Antonio Cassese when he noted that the 'seeds of subversion' had been injected into the 

international legal order.62 Indeed the 'four different law-building stages' represented by 

the UN Charter, the UDHR, the International Covenants and the proliferation of general 

and specific human rights treaties,63 demonstrate the diminishing relevance of domestic 

jurisdiction to the protection of human rights at the UN level documented in Chapter Two. 

As such, Henry 1. Steiner and Philip Alston speak of the 'waning obstacle of domestic 

jurisdiction', noting that the defense afforded by Article 2 (7) 'has changed considerably' 

since the inception of the UN which is in large part due to the codification process in 

respect of human rights. 64 Hence, the overview illustrates the penetrating effect of UN 

human rights law on the traditional notion of sovereignty as expressed in Article 2 (7). 

Third, it is clearly apparent from the overview that the UN Charter sits at the apex of the 

corpus of UN human rights instruments, the totality of which was described by Louis Sohn 

as a 'veritable internationalization and codification of human rights law' ,65 It is this wcll

developed and evolving legislative function of the UN, that Nigel D. White considers of 

'paramount importance as a significant, and perhaps the only yiable, method of ensuring 

that the goals and values of the UN system are achieved' .66 In sum these three inter-locked 

observations produce the proposition that UN human rights law provides the legal and 

nornlative basis for achieving hunlan security which will be explored in depth in Chapter 

Four. 

60 This does not mean that the position or status of the indi\ Idual in international law is settled. 

61 Sohn (n 6) I. 
62 Cassese, Human Rights (n 45) n. 
6.' Sohn (n 6) I\.. 
b4 Steiner and Alston (n 4) 364; Cassese, InternatIOnal Law (11 4) 383 - 4. 

/l5 Sohn (n 6) 12. 
M White (n 2) 18. 

Ibid 241. 
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B. The UN Institutional Architecture for Achieving Human Security 

The GA and the Economic and Social Council (ECOSOC) are the UN bodies with specific 

responsibility for human rights under the UN Charter. The CHR, which \vas replaced in 

2006 by the UN Human Rights Council, was created by ECOSOC pursuant to Article 68 of 

the UN Charter. This Section examines the relevant Charter provisions in order to produce 

an overview of the institutional arrangements put in place by the UN Charter to realise the 

Charter mandate to achieve human security. 

Article 13 of the UN Charter vests the GA with the authority to initiate studies and make 

recommendations in order, first, to promote international cooperation in the political field 

second, to encourage the progressive development and codification of international la\\', 

third, to promote international cooperation in the 'economic, social, cultural, educationaL 

and health fields' and, finally, to assist the realisation of 'human rights and fundamental 

freedoms for all without distinction as to race, sex, language, or religion'. Notwithstanding 

the broad sweep of the provision, commentators have condemned Article 13 as adding 

'little to what other articles of the Charter provide', 67 and indeed, this is borne out by 

paucity of practice by the GA under Article 13. For example, Carl-August Fleischhauer 

observed that the GA has been asked by the whole range of UN actors, from the SG to 

member states, to initiate studies in the areas covered by Article 13 (1 )(b), predominantly 

human rights, and has issued recommendations on foot of such studies. Yet such acti\'ity in 

the field of human rights tended to be based on other Charter provisions. Nonetheless, 

Fleischhauer does highlight the 'leading role of the GA in formulating instruments for the 

realization of human rights and fundamental freedoms'. 68 

The adoption of a legislative role by the GA evolved incrementally with the first steps 

taken in the period between the inception of the UN and the late 1950's of \\hich the 

adoption of the UDHR provides the highlight. This period, according to Cassese, \vas also 

characterized by a gradual restriction of the defence of domestic jurisdiction under Article 2 

67 Leland M Goodrich, Ed\ard Hambro and Anne Simons. Charter of the enited ,Vations,' Commentarr lInd 

Documcnts (Columbia l inivl'rsity Press New York 1969) I JJ, .. ,. 
('8 Carl-August Fleischhauer, • Article 13' in Bruno Slmma (eds). Tht' C!wrter oJ the Unitt'll \atlOns: A 

lommcntarr (OL P (hford 2002) J 17. 
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(7) to human rights activities by the GA. 69 For instance, as noted in Chapter Two, the G.-\ 

was faced with the question of Article 2 (7) as early as 1946 when the issue of the treatment 

of Indians in South Africa was raised therein.7o Cassese remarks that the gradual inroads 

into domestic jurisdiction occurred on the basis of linking human rights violations \\'ith 

international peace and security or, in the alternative, on a pre-existing legal obligation for 

example, under treaty law. The second period identified by Cassese, between the late 

1950's and 1974, saw the consolidation of the legislative role with the elaboration of 

international human rights standards in instruments such as the International Covenants. 71 

This consolidation was matched by a comparable ossification of the position adopted by the 

GA in respect of domestic jurisdiction and the restriction placed on human lights protection 

by Article 2 (7). Indeed, Cassese observes that the GA dropped the two pre-conditions to 

activity in the field of human rights, that of a link with international peace and security or 

an existing legal obligation, during this period. 72 This heralded the emergence of the 

doctrine informing GA activity in respect of human rights, whereby the GA will consider 

gross and systematic violations of human rights. 73 From the mid 1970's onwards 'an 

international legislative framework' was in existence which is 'binding on a large number 

of states, and which regulates the most important aspects of human rights and fundamental 

freedoms' .74 

While many commentators have remarked on the adoption of new international norms and 

standards in the field of human rights as a success of the UN and have commended the 

'original contribution' of the GA in this regard,75 the GA also discharges what may be 

69 Antonio Cassese, 'The General Assembly: Historical Perspective 1945 - 1989' in Philip Alston, The United 
Nations and Human Rights: A Critical Appraisal (Clarendon Press Oxford 1992) 30 - 35, 
70 For example, UN GA Res 44 (I), 'Treatment of Indians in the Union of South At~~a' (8 December ,1946), 
71 Cassese, 'The General Assembly' (n 69) 35 - 37. See also Egon Schwelb and Phl1lp Aston, 'The Pnnclpal 
Institutions and other Bodies Founded under the Charter' in Karel Vasak and Philip Alston (ed). The 
International Dimensions of Human Rights Vol. I. (Greenwood Press Westport Connecticut 1982) 2J4. 

72 Cassese 'The General Assembly' (n 69) 37. 
73 Noneth~less, the record of responding to human rights \iolations requiring urgent inter\el1llUI1 is poor. Ibid 

52, 
74 Ibid 50. 
75 Hannum (n 15) J \9. Hannum continues to assert that: 'The most tangible output, of the l'l1Ited \:ations in 
the human rights field is the series of international instruments butlt on the foundatIOn of th,e ,t DHR and the 
International Covenants', Ibid. See also John Quinn, 'The General Assembly mto the 1990 s 1I~ :\\ston (ed). 
Critical Appraisal (n 69) 65; According to Egon Schwelb and Philip :\\sto,n: ':\n ongmal contnbut\on of the 
U1\ General Assembly has been the proclamation of solemn, standard-settmg DeclaratIons In matters of 

human rights', Schwelb and A\ston (n 71) 2J5, 
10:-; 



described as a 'quasi-legislative' role through the issuance ofresolutions.76 GA resolutions, 

as readily testified to by the UDHR, may assume a legal significance and at the very least, 

reflect a consensus of opinion and thus provide 'evidence of international law' . 77 The 1986 

GA resolution on the right to development and the 2001 on disability demonstrate the 

continued importance of this quasi-legislative role of the GA in the field of human rights, 

which is further heightened in the light of the diminished role of the GA in the fonnulation 

of human rights treaties in recent times.78 Indeed of the core UN human rights treaties, the 

ICRMW was actually drafted within the GA while, others such as the International 

Covenants, as detailed below, were drafted by the CHR and the CEDAW received the GA's 

imprimatur having been primarily drafted within the Commission on the Status of Women. 

Nonetheless, the GA retains a 'unique oversight role in relation to the UN's human rights 

activities' which is attributable in part due to its status as a principal organ of the UN.79 

Indeed, GA resolutions, such as those on apartheid, have prompted other organs of the UN 

to act in defense of human rights. 80 

Nonetheless, ECOSOC, under the authority of the GA, is the principal UN organ in respect 

of international economic and social cooperation and the promotion of universal respect for 

and observance of, human rights under the UN Charter.81 To this end, ECOSOC may make 

or initiate studies in respect of international economic, social, cultural, educational, health 

and related matters along with recommendations in respect of such matters to the GA, UN 

member states and the specialised agencies such as the International Labour Organisation 

(lLO). The UN Charter similarly empowers ECOSOC to make recommendations in order 

to promote to promote 'respect for, and observance of, human rights and fundamental 

76 Philippe Sands and Pierre Klein, Bowett's Law of International Institutions (5th edn Sweet and Maxwell 

London 2001) 29. 
77 Ibid. 
78 UN GA Res 411128, 'Declaration on the Right to Development' (4 December 1986) UN Doc 
AlRES/411128; UN GA Res 56/169, 'Comprehensive and integral international convention to promote and 
protect the rights and dignity of persons with disabilities' (19 December 2001) UN Doc AlRES/56/168. 
79 Quinn (n 75) 56. . . 
80 Tomuschat (n 4) 121-122. On the role of the UN SC with respect to apartheid see Chapter Five. 
8! Article 60 provides: 'Responsibility for the discharge of the functio~s of the Organisation set fort~ in this 
Chapter shall be vested in the General Assembly and, under the authonty of the General Assembly, m the 
Economic and Social Council, which shall have for this purpose the powers set forth in Chapter X'. 
Originally, ECOSOC was seen as a subsidiary organ of the UN. How~v~r, it was proposed at ~an Francisco 
to include the ECOSOC as a principal organ of the UN largely on the mSlstence of smaller natlO~s, who 
wished to see the provisions on international economic and social cooperati?n strength.ened. ~hls has blurred 
the relationship between ECOSOC and the GA as principal organs. See Ramer Lagom and Oliver Landwehr, 
'Functions and Powers - Article 62' in Simma et al (n 68) 987. 
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freedoms for all'. 82 However, ECOSOC was undeterred by the absence of an explicit 

mandate to make or initiate studies in respect of human rights and indeed such activity has 

not met with serious or sustained objection.83 In respect of both these areas of competence, 

ECOSOC may 'prepare draft conventions for submission to the General Assembly,84 and 

call 'in accordance with the rules prescribed by the United Nations, international 

conferences,.85 These powers, found in Article 62 (3) and Article 62 (4) respectively, were 

innovative changes to the original Dumbarton Oaks Proposals at San Francisco,86 and are 

testimony to the desire to strengthen the provisions on international economic and social 

cooperation and the body charged with the discharge of the functions of the UN in this 

regard. 

ECOSOC discharges a predominately coordinating and facilitative role in the spheres of 

econonnc, social, cultural, educational, health and related matters and in respect of 

promoting respect for and observance of human rights and fundamental freedoms. 

ECOSOC practice has centred on policy formulation and the coordination of the relevant 

specialised agencies, which is due in part to historic necessity as a wealth of institutions 

dedicated to and successfully operating within the sphere of international economic and 

social cooperation, such as the ILO, pre-dated the UN Charter.87 Furthermore, the Charter 

needed to take into account the establishment of contemporary institutions such as the 

World Bank and the International Monetary Fund (IMF) created at Bretton Woods in 

1944. 88 While the GA has confirmed that ECOSOC is the coordinating body for UN 

activity with respect to international economic and social cooperation with policy 

82 Anomalies in the wording of the Charter provisions can be explained by reference to the drafting process 
and thus, no significance is accorded to the absence of the non-discrimination clause. Ibid 992. 
83 Ibid 993 
84 UN Charter, Article 62 (3). 
8S UN Charter, Article 63 (4). 
86 Dumbarton Oaks Proposal provided: 'The Economic and Social Council should be empowered: (a) to carry 
out, within the scope of its functions, recommendations of the General Assem~ly; (b) to make . . 
recommendations, on its initiative, with respect to international economic, SOCIal and other humamtanan 
matters; (c) to receive and consider reports from the economi~, social ~nd o.th~~ organisations or ag~ncies . 
brought into relationship with the Organisation, and to co-ordInate th~lr acttvltle~ t~rou~h consultatIOns WIth, 
and recommendations to, such organisations or agencies; (d) to examme the admInIstrative budgets of such 
specialised organisations or agencies with a view to making recom~endations to t~e organis~tions or a~encies 
concerned; (e) to enable the Secretary-General to provide infonnatton.to the .Se~unty CounCIl; (f) to as.slst the 
Security Council upon its request; and (g) to perfonn such other functions WIthIn the general scope of Its 
competence as may be assigned to it by the General Assembly. . 
87 For a list of the pre-existing institutions see Robertson and Memlls (n 3) 
88 A. LeRoy Bennett offers a concise overview of the Bre~on Woods system. A. LeRoy Bennett, 
International Organisations: principles and Issues (PrentIce HaIl New Jersey 1995) 290 - 291. 
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formulation and reVIew responsibilities, 89 commentators have observed a shift from 

ECOSOC to the GA as the preferred forum for coordinating activities pertaining to 

international economic and social cooperation.9o The creation of specialised bodies by the 

GA, such as the UNDP, UNEP and UNICEF, some of which are autonomous institutions , 

are cited in support of this shift.91 This situation is further exacerbated by the absence of a 

clearly delineated relationship, either in the UN Charter or through practice, between the 

GA and ECOSOC.92 The consequent degree of overlap between the relevant bodies, as an 

'obstacle to the efficiency of ECOSOC',93 has occurred to such an extent that Werner Meng 

concludes that there has been a 'reduction in the practical influence of ECOSOC,.94 

The dilution of the coordinating role of ECOSOC prompted one academic to scathingly 

describe ECOSOC as a post office 'with in- and out-going mail both from the UN central 

bodies and the specialised agencies' to illustrate the absence of clear coordination in respect 

of development,95 while Theo van Boven simply stated that ECOSOC had failed to secure 

the coordination of policies in relation to human rights.96 Given the apparent difficulty in 

coordinating activities within its areas of competence and thereby fulfilling its Charter 

mandate, the decline of ECOSOC 'as a principal feature' of the UN Charter is 

unsurprising.97 Indeed, the issue is further exacerbated by the fact that recommendations 

made by ECOSOC are not legally binding. For instance, while ECOSOC has issued 

recommendations to the UN, organs of the UN, member states, non-governmental 

organisations and others, on issues ranging from apartheid, criminal justice, to AIDS and 

concerning minorities and women,98 the recommendations remain at best persuasive. 99 

89 UN GA Res 321197, 'Restructuring of the economic and social sectors of the United Nations system' (20 
December 1977) UN Doc AIRES/321197, Annex para.5. 
90 Werner Meng, 'Article 60' in Simma (n 68) 973. 
91 Ibid 973. The newly instituted Human Rights Council is a subsidiary organ of the UN General Assembly. 
92 For a brief overview of the origins and complexities of the relationship between the General Assembly and 
ECOSOC see Meng (n 90) 972 - 975; Lagoni and Landwehr (n 82) 987. 
93 Lagoni and Landwehr (n 82) 987. 
94 Meng (n 90) 971. . 
95 Koen de Feyter, World Development Law: Sharing responsibility for development (Intersentla Antwerpen 

2001)74. . ,. . 
96 Theo van Boven, 'Human Rights and Development: The UN Expenence In DaVId P. Forsythe (ed), Hllman 

Rights and Development: Internatio~al Views (~acmi11a~ ,~asingstoke 1989~ ~ 28.. .., 
97 Declan O'Donovan, 'The EconomIc and SOCIal CouncIl In Alston (ed) CritIcal Appraisal (n 69) lOy ~ 1-5. 
98 For instance ECOSOC adopted a resolution pertaining to apartheid which addressed the Sub-CommISSIon 
on the Prevention of Discrimination and Protection of Minorities and governments. ECOSOC Res 1992/3. 
'Adverse consequences for the enjoyment of human rights of political, military, economic and other forms of 
assistance given to the racist regime of South Africa' (20 July 1992). See also ECOSOC Res 1992

1
59, 
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This was confinned as early as 1949 when the ECOSOC was asked to consider violations 

of trade union rights and to consequently issue a recommendation naming the member 

states which were involved. The proposed draft recommendation was rejected on the basis 

that ECOSOC 'was an organ of international cooperation with the duty to encourage 

solution of problems but with no power to enforce a solution' .100 

On a more positive note, ECOSOC established the CRR pursuant to Article 68 of the UN 

Charter in 1946. The CRR was mandated by ECOSOC Resolution 5 (l) to submit 

proposals, recommendations and reports to ECOSOC on international human rights 

treaties, the protection of minorities, the prevention of discrimination on grounds of race, 

sex, language or religion and 'any other matter concerning human rights not covered' under 

these headings. 101 Under the tenns of reference of the establishing Resolution, the 

Commission could also recommend the establishment of sub-commissions to assist it in 

discharging its functions, which resulted in the creation of the Sub-Commission on 

Prevention of Discrimination and Protection of Minorities in 1947, renamed in 1999 as the 

Sub-Commission on the Protection and Promotion of Human Rights (the Sub

Commission). The mandate of the CRR was further extended in 1979 when the 

Commission was charged with assisting ECOSOC in 'the coordination of activities 

concerning human rights in the UN system'. 102 The Commission undertook three main 

types of activity in furtherance of its mandate the first of which related to the drafting of 

international human rights treaties, the second concerned the provision of advisory services 

which is now generally known as technical assistance, and finally the CHR developed 

mechanisms by which to respond to gross violations of human rights and fundamental 

freedoms. 

Notwithstanding the success of the CRR in the field of standard-setting, for example, 

having been instrumental in the drafting of the UDHR and the International Covenants, and 

'Implementation of the Declaration on the Granting oflndependen~e to Colo~ial Co~ntri~s and Peoples by th.e 
specialised agencies and the International institution.s associated WIth the Umted Nattons (31.July 1992). ThIS 
is a sample of the resolutions adopted by ECOSOC m 1992 <http://www.un.orgldocslecosoc/mdex.html> 

accessed 22 December 2005. 
99 Lagoni and Landwehr (n 82) 990. 
100 Goodrich Hambro and Simons (n 67) 415. 
101 ECOSOC Res 5 (I) (16 February 1946) as amended by ECOSOC Res 9 (11) (~1 June 1946). 
102 ECOSOC Res 1979/36, 'Further Promotion and Encouragement of Human RIghts and Fundamental 

Freedoms' (10 May 1979) para. 3. 112 



in a less visible manner, technical assistance and advisory services, it was its record in 

human rights protection that garnered the most attention from academics and practitioners 

alike. 103 Having declared that it had 'no power to take any action in regard to any 

complaints concerning human rights', at its first full meeting in 1947, the CHR tenaciously 

adhered to this restrictive interpretation of its terms of reference under ECOSOC 

Resolution 5 (l) for twenty years opting to devote its energies to promotional activities 

such as standard-setting and technical assistance. 104 The latter aspect was not specifically 

provided for under the establishing Resolution and originated from a proposal by the US in 

1953, which was apparently motivated by a desire to avoid undertaking specific treaty 

obligations in respect of human rights and may be seen as an attempt to counteract the 

activities of the CHR in respect of standard-setting. 105 The effectiveness of advisory 

services as a mechanism by which to promote and protect human rights has a mixed record. 

Concern regarding provision of advisory services and technical assistance to states has 

frequently been raised by states and NGO's before the CHR,106 while in stark contrast 

Weiss et al point to the increased provision of advisory services and technical assistance by 

the CHR as a positive factor in human rights promotion and protection. 107 

The CHR enthusiastically embraced its mandate to draft international human rights treaties 

and instruments, most notable among its achievements in this regard is the UDHR which 

was adopted by the GA a mere 18 months after the establishment of the Commission. 

Notwithstanding this illustrious beginning, it took the CHR another 18 years to complete 

the International Covenants. Furthermore, early in the drafting process for what would 

become the ICCPR and the ICESCR a pattern was established whereby the CHR would 

103 Philip Alston, 'The Commission on Human Rights' in Alston (e~), Criti~al Apprai~al (n 69) ,138: see 
Schwelb and Alston (n 71) 245 - 251 (standard-setting); 285 (technIcal assIstance/adVISOry services). 
104 ECOSOC Res 75 (V), 'Communications concerning Human Rights' (5 August 1947) preamublar para. 2. 

See Chapter Four. , 
lOS Tom 1. Farer and Felice D. Gaer are particularly scathing of the outcome of the proposal whereby It was 
left to the discretion of states whether to engage in reporting, In short Farer and Gaer claim 'the reporting 
process was not calculated to upset any of the world's chancelleries'. Farer and Gaer (n 11) 273, , 
106 See Alston 'The Commission on Human Rights' (n 103) 185 - 187. Jamal Benomar who was kIdnapped 
and tortured b~ the Moroccan secret police in 19?6, asks,the question: 'Wou~d this situ~tion have b~en ? 

avoided if the United Nations had provided technIcal assIstance to ~o~occo m, human nghts at ,the time. My 
answer is obviously no'. See Jamal Benomar, 'Technical Cooperation m the FIeld of Human RIghts, ~ast and 
Present, Reflections for further development' in Yael Danieli. Elsa Stamatopoulo~, ~d Clarence J. Dlas, The 
Universal Declaration of Human Rights: Fifty Years and Beyond (Baywood Pubhshmg Company, Inc. new 

York 1999) 237. " ' 
107 Thomas G. Weiss, David P. Forsythe and Richard A. Coate, The Umted NatIons and Changing World 

Politics (Westview Press Boulder 2004) 174. 
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defer controversial political issues to ECOSOC or the GA for consideration and resolution. 

Additionally the devotion to drafting the International Covenants left the CHR isolated in 

relation to other important standard-setting initiatives during this period such as those 

undertaken by the Commission on the Status of Women. lOS In conjunction with being 

consciously excluded from issues relating to freedom of information and freedom of the 

press the CHR was experiencing a forerunner of the fallow period in standard-setting 

activities which occurred between 1961 and 1976. 109 The Commission nevertheless played 

a significant role in producing many declarations during this period such as the Declaration 

on the Elimination of All Forms of Racial Discrimination which was adopted by the GA in 

1963. 110 In the words of one commentator the CHR 'worked effectively in generating new 

standards throughout the 1980s' III including the CRC, 1989. This momentum carried the 

CHR through into the ensuing decade when it produced instruments such as the 1992 

Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and 

Linguistic Minorities. Nonetheless the Commission did not always playa dominant role in 

standard-setting in the area of human rights leading to allegations of 'forum shopping' for 

drafting purposes on the part of states. I 12 Moreover, the drafting competence displayed by 

the CHR has been criticized further underlining the questionable effectiveness of the 

Commission's activities in this regard. I 13 

Having declared itself without the power to pronounce on allegations of violations of 

human rights and fundamental freedoms the CHR, faced with a veritable mountain of 

communications received alleging violations of human rights, 114 created what one 

108 See Alston, 'The Commission on Human Rights' (n 103) 134 -135; Schwelb and Alston (n 71254 - 260 

(Commission on the Status of Women). 
109 Alston, 'The Commission' (n 103) 134 - 135. 
110 See generally Schwelb and Alston (n 71) 245 - 249. 
III Alston, 'The Commission' (n 103) 136. 
112 Ibid 137. 
113 Th G Weiss et al comment that those within the UN human rights system tend to use words such as 
effecti~~:~d ~ignificant, pointing only to instances within the sy~t~m in support. Weiss ,(n 107,) 174. See for 

I S' S muel Hoare UK representative to the CHR, descnbmg the UDHR as the only smgle and 
ex amp e IT a, f ' h ' S' S I H 'Th 

h ' . t a~onall'nstrument covering the whole field 0 human ng ts Ir amue oare, e compre enslve In em u ,,', 

C " H RI'ghts' I'n Luard The International ProtectIOn of Human Rights (n 26) 66, 66 - 70 .. ommlSSlOn on uman, , ' 
114 The earliest statistics available are for a 13 month period in, 1951 - 1952 dunng whIch over 25, O?O , 

. , el'ved allegt'ng violations of human nghts and fundamental freedoms, WhIle, as SIr communications were rec " , 
S I H 't t degree of overlap/repetition in complamts does not as Hoare Imphes reduce the amue oare pom s ou , a " 
ti f I ' ts b t ther rel'nforces the impotency of the CHR m the face of a consIstent pattern of 
orce 0 comp am u ra "') I 18 , I' H (113) 90 Christian Tomuschat makes a SImIlar pomt. Tomushcat (n 4 , 

VlO atlons. oare n ' 
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commentator has described as 'the world's most elaborate waste-paper basket'. 115 

ECOSOC passed Resolution 728 F in 1959 which consolidated and formalised the practice 

of the CRR since 1947 whereby every author of a communication received written 

notification from the UN SG, which reminded the author that the CRR does not have the 

authority to pronounce on communications pertaining to human rights. 116 The Resolution 

demonstrated what Tom J. Farer and Felice Gaer scathingly call the 'fierce commitment to 

inoffensiveness' on the part of the Commission.1I7 Notwithstanding contemporaneous 

concern emanating from within the UN itself as to the potential damage to the reputation 

and authority of the CRR and the UN,1I8 this 'doctrine of impotence'! 19 persisted until 

1967, when against mounting concern regarding apartheid in South Africa and racial 

discrimination in Southern Rhodesia, ECOSOC passed Resolution 1235 which was 

followed by Resolution 1503 in 1970. These Resolutions instituted procedures of a public 

and confidential nature to address allegations of violations of human rights and 

fundamental freedoms and marked the beginning of an era of responding to gross violations 

of human rights by the Commission. 120 When viewed in such historical perspective there is 

a discernible shift in the evolution of the role and functions of the CRR from primarily as a 

technical body undertaking promotional activities to a more political body engaged in 

protective activity.121 Nonetheless, the CRR was plagued throughout its 60 year history by 

accusations of double standards and selectivity, 122 and on 27 March 2006 the CRR 

concluded its final annual meeting and, by GA Resolution 60/251 the Ruman Rights 

Council, a subsidiary body of the GA, was established on 15 March 2006.
123 

The Human 

Rights Council has the primary function of 'promoting universal respect for the protection 

of all human rights and fundamental freedoms for all' 124 and retains the advisory role 

II S John P. Humphrey, 'The Right of Petition in the United Nations', (1971) 2/3 Human Rights Journal 463. 
116 Sir Samuel Hoare approved of the enhanced formality bestowed by the Resolution. Hoare (n 113) 89. 

117 Farer and Gaer (n 11) 273. . . . 
118 Alston, 'The Commission' (n 103) 139, citing UN Secretary-General, 'Report on the Present Situation With 
Regard to Communications Concerning Human Rights' (1949), 138. 
119 Farer and Gaer (n 11) 273. 
120 See Chapter Five. 
121 Nigel S. Rodley asserts that any assessment of the CHR ~ust ~e seen in his~orical ~ers~ecti:~. See Nigel 
S. Rodley, 'United Nations Non-Treaty proced~res for De~lmg ~th Human RI.ghts Vlol~tlons In Hurst 
Hannum (ed), Guide to International Human Rights Practice (3 edn ~ra~sn,at1onal Pubhshers Inc New York 
1999) 61. Philip Alston makes a similar assertion. Alston, 'The Commission (n 103) 126. 

122 See Chapter Five. 
123 UN GA Res 601251, 'Human Rights Counci I' (15 March 2006) UN Doc A/RES/60/251. 

124 Ibid para. 2. 
115 



etched out by the CHR in respect of technical assistance 125 along \\'ith an explicit 

responsibility to 'address situations of violations of human rights' .126 

The above exposition of the main Charter bodies with specific responsibilities under the 

UN Charter for human rights and fundamental freedoms indicates the role of the UN in 

achieving human security. In the quest to realize the Charter mandate the UN has 

employed promotional and protective measures through the auspices of the GA. ECOSOC 

and the CHR. Yet, the foregoing account of the powers and functions of the GA. ECOSOC 

and the CHR exposed challenges to the operation of this institutional architecture for 

achieving human security. Indeed, the hand of sovereignty weighed hcayily on the 

institutional architecture, which saw the CHR and ECOSOC constrained by the doctrine of 

impotence. The GA, while initially restricted by arguments as to Article 2 (7) and domestic 

jurisdiction, gradually developed a practice of considering gross and systematic violations 

of human rights. Thus, as an international organization founded on the principle of 

sovereignty the UN has 'some ability to compel member states to comply with rules and 

decisions' .127 Indeed, the role and consequent activity of the UN in the field of human 

rights readily attests to the potential of the UN to at least challenge and at most perhaps 

undermine the foundational basis upon which it rests. 

III. MApPING THE TERRAIN OF HV\I..\l\ SECl'RITY: FREEDO'I FRO'I 

FEAR AND FREEDOl\1 FRO'I \\',,\1''1' 

The Charter mandate to achieve human security emphasized the interdependence of human 

rights, international economic and social cooperation and international peace and security 

as an important element of the Charter mandate to achieve human security. This Part 

examines UN activity in the fields of international peace and security and international 

economic and social cooperation in order to map the operational terrain occupied by human 

security. The examination departs from an overview of the relevant Charter proyisions and 

concludes with an articulation of the UN agenda in each sphere of acti\'ity, 

125 Ibid para. 5 (a). 
I ~(, Ibid para. 3, 
I ~7 Grossman and Brad low (n 6) ~, 



A. Freedom from Fear: The UN Security Agenda 

As noted in Chapter Two, the maintenance of international peace and security is of 

paramount importance to the UNI28 and to this end the U~ Charter makes proyision for two 

complementary avenues, the peaceful settlement of disputes under Chapter VI and the 

collective security system under Chapter VII. This section concentrates on the collecti\'e 

security system as a particularly innovative and indeed 'revolutionary,129 feature of the L'\; 

Charter which was 'designed to protect the value of peace' .130 

The UN collective security system rests on the prohibition on the use or threat of force in 

international relations, 13 \ with the Charter providing for two strictly construed exceptions, 

firstly the use of force by the UN and secondly, the exercise of self-defence pursuant to 

Article 51. In this way, the Charter creates a UN monopoly on the use of force which is 

concentrated in the UN Security Council (SC) as the principal UN organ with 'primary 

responsibility for the maintenance of international peace and security' ,132 and which is a 

central tenet of the collective security system. Thus, under the Charter the SC may 

authorise the use of force or measures falling short of the use of force, such as the 

imposition of economic sanctions in order to fulfill its Charter mandate in respect of the 

maintenance of international peace and security. Such powers ha\'e been recognized by 

commentators as affording the SC 'very wide discretion' in the field of international peace 

and security.D3 Nonetheless, the collective security system envisaged in the UN Charter 

makes provision for a 'standing force' which, according to Article 43, the SC calls upon 

when authorizing the use of force under Article 42. \34 Indeed, the provision for a 'standing 

force' along with the UN monopoly on the use of force, are the central features of the 

collective security system contemplated by the UN Charter. 

However, the UN collective security system as contemplated in the U\I Charter did not 

materialise in practice in large part due to deficiencies in the Charter prO\isions 

1~8 (Ii\: Chat1er, Article 1 (I). 
1~1j Cassese, Ill/enzatiollal Law (n 4) 323. 
130 \\'hite (n 66) 46. 
131 LIN Charter, Article 2 (4), 
J.I~ lll\: Cha rter, Article 24 (I ). " . . . -
133 Goodrich (n 35) 161; lost Delbruck, 'Functions and Po\\ers- Article 24 In Simma et al (eds) (n (8) ...... ~ 
13-1 UN Charter, Artlck 43, 
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themselves. 135 For instance, the monopoly on the use of force, while buttressed by the 

prohibition on the use or threat of force, depended on the continued agreement of the five 

permanent members of the SC to authorize the use of force or measures short of the use of 

force in order to maintain international peace and security. 136 The provision for a 'standing 

force' similarly depended on the political will of UN member states while the onset of the 

cold war guaranteed that these central tenets of the UN collective security system were 

unrealized. 137 Nevertheless, the Charter provisions have produced a decentralised 

collective security system which one commentator described as 'erratic'. 138 Indeed, the 

mixed record of the UN in the field of international peace and security is well 

recognized,139 with scholars counting additional challenges such as conflict within states, 

which was not contemplated by the Charter, and the adherence to a rather narrow and 

negative understanding of peace as the absence of war as placing strain on the already 

embattled collective security system. 140 

It was against this backdrop that the High-Level Panel on Threats, Challenges and Change 

(HLP) delivered a damning assessment of the UN collective security system in its 2004 

Report. 141 The Report, entitled A More Secure World: Our shared responsibility, was 

commissioned by the sa of the UN, Kofi Annan, to examine the current challenges to 

international peace and security; to consider the contribution of collective action to address 

such challenges; and to recommend ways to ensure effective collective action, including 

review of the principal organs of the UN. 142 According to the HLP while UN collective 

security institutions, in particular the SC, have demonstrated an ability to perform in 

particular areas, they have also proven 'particularly poor at meeting the challenge posed by 

135 Evan Luard points to the UN Charter as the 'chief contributor' in this respect. Evan Luard, The United 
Nations: How it works and what it does (2nd ed Macmillan London 1994) 30. Cassese, International Law (n 

4) 324. 
136 See Leland M. Goodrich, The United Nations (Thomas Y. Crowell Company New York 1959) 164 - 168. 

137 Cassese, International Law (n 4) 325. 
138 White (n 66) 145. . . 
139 Ibid 141; A LeRoy Bennett, International Organisations: Principles and ISSUes (Prentt~e Hall N~~ Jersey 
1995) 175 _ 177: Evan Luard remarks: 'It is undeni~ble that the ~chieve~ent of the Secunty Council In . 

keeping the peace over the past half century is considerably less Impressive tha~ had been hoped at the time 
of the UN's foundation'. Luard, The United Nations (n 135) 29. See Chapter SIX. 
140 Cassese, International Law (n 4) 325. 
141 HLP, A More Secure World: Our shared responsibility (United Nations New York 20~). . 
142 Ibid 119. See also UN SG, 'The Secretary-General Statement to the General Assembly (Speech delivered 

to the UN General Assembly, New York, 21 March 2005) 
<http://ww.un.orglwebcastlgal58/statementslsg2eng030923> accessed 26 February 2006. 
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large-scale, gross hwnan rights abuses and genocide'. 143 This, the HLP remarks, produces 

a normative and operational challenge for the UN, which is further exacerbated upon the 

demonstrable 'unwillingness to get serious about preventing deadly violence' on the part of 

the SC and the UN more generally.144 Finally, the Report speaks of discrimination in 

responding to threats to international peace and security, with the HLP noting the 'glacial 

speed at which our institutions have responded to massive hwnan rights violations in 

Darfur, Sudan' .145 This woefully inconsistent record of the UN in the field of international 

peace and security prompted the HLP to make 101 recommendations 146 spanning the 

spectrwn from development to international terrorism and covering conflict prevention, the 

use of force, and an effective UN,147 which were based on a 'more comprehensive concept 

of collective security'. 148 

The concept of comprehensive collective security advanced by the HLP is premised on the 

recognition that '[t]oday's threats recognize no boundaries, are connected, and must be 

addressed at the global and regional as well as national levels'. 149 While the UN SG 

implicitly recognised the inter-related nature of threats and that a threat to one is a threat to 

all, along with the limits of self-protection in the 2000 Millennium Report, 150 the HLP 

courted controversy by founding the new comprehensive collective security on are-cast 

notion of sovereignty. To the HLP sovereignty is 'the obligation of a State to protect the 

welfare of its own peoples and meet its obligations to the wider international 

143 HLP (n 141) para. 36. 
144 Ibid para. 39. 
145 Ibid para. 42. 
146 Thomas G. Weiss remarks that this 'lengthy shopping list of recommendations' is 'unkindly known as the 
'101 Dalmatians". See Thomas G. Weiss, 'An Unchanged Security Council: The Sky Ain't Falling' (2005) 
36 Security Dialogue 367,368. 
147 A summary of the recommendations is found i~ A~nex I o.fthe Report. See H~P (n 141) 97 - 116~ .1. P~ter 
Burgess and Robert Piper observe that the Report umtes a WIde range ofperspe.cttve~ and presupposltt~ns 
which they continue to identify as global security, the debate regarding the relattonshlP. betw~en the natlOn
state sovereignty and responsibility, the importance of prevention and finally, the relationshIp between force, 
legitimacy and the role of the UN. See J. Peter Burgess and Robert Piper, 'E,ditors' Introducti~n to .Special 
Section: Report of the High-Level Panel on Threats, Challenges and Change (2005) 36 Secunty Dialogue 
361 at 362. 
148 UN SG, In Larger Freedom: Towards Security. Development and Human Rights for All (UN Dept of 
Public Information New York 2005) para. 77. 
149 HLP (n 141)9. . 
150 For example, the SG acknowledges the 'changed nature of.t~reats to peace.and secu.nty faced by the . 
world's people today' and the inadequacy of the Cha~er prOVlSlons on collectIve secunty and concludes we 
have not yet adapted our institutions to this new reahty'. See UN SG, We the Peoples (n 1) 11. 
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community'. lSI This, according to the HLP, is logically entailed from UN membership for 

by signing the UN Charter states benefit from the privileges and responsibilities of 

sovereignty. In this way, the Westphalian concept of sovereignty as power is necessarily 

transformed, the effect of which is that when a state is unable or unwilling to meet the 

responsibilities of sovereignty, the principles of collective security dictate that 'some 

portion of those responsibilities should be taken up by the international community,.152 

The HLP hastens to add that the international community shall act in accordance with the 

UN Charter and the UDHR in order to temper the controversial credentials of this re

casting of sovereignty. 153 Nonetheless, the HLP is not alone in undertaking such an 

endeavour. Indeed the International Commission on Intervention and State Sovereignty 

(lCISS) offered a similar re-conceptualisation of sovereignty in its 2001 Report, The 

Responsibility to Protect and the HLP has been clearly influenced by the Report. 154 Here 

the ICISS advanced the notion of the responsibility to protect, which was founded on a 

recasting of sovereignty as responsibility.155 A facet of the notion of the responsibility to 

protect involves the international community exercising a secondary responsibility to 

protect when a state is unable or unwilling to do so when faced with, for instance, genocide 

and mass human rights violations. 156 

According to Anne-Marie Slaughter the Report of the HLP constitutes a 'blueprint for 

profound change' 157 as the HLP 'proposes that the United Nations, an organisation founded 

on a commitment to the protection of state security, must now subordinate state security to 

human security'. 158 To Slaughter this piece of 'text-based revisionism' 159 on the part of the 

HLP occurs when the HLP observes that the founders of the UN while preoccupied with 

state security also understood the 'invisibility of security, economic development and 

human freedom'. 160 Slaughter states that the drafters of the Charter would have 

countenanced poverty and disease as threats insofar as they threatened state security. 

151 HLP (n 141) para. 29. 
152 Ibid para. 30. 
153 Ibid para. 30. 
154 ICISS, The Responsibility to Protect (International Development Research Centre Ottawa 2001). 

ISS Ibid 2.14 - 2.15. See Chapter Five. 
156 Ibid 2.29. . 
IS7 Anne-Marie Slaughter, 'Security, Solidarity. and Sovereignty: The grand themes of UN refonn (2005) 99 

American Journal of International Law 619 at 619. 
158 Ibid 619. 
159 Ibid 623. 
160 HLP (n 141) 1 and 9. See Slaughter (n 157) 623. 
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However by undertaking the 'eminently defensible' exerCIse ill reVISIOnISm the HLP 

advanced several steps from this position in that threats such as poverty and disease 

constituted threats in and of themselves as they 'threaten the lives of citizens within 

,161 Thi . d b dl . states . s IS an un ou te y persuaSIve argument, but it obscures the nuanced position 

adopted by the HLP in proposing a more comprehensive notion of collective security. 

The HLP does speak of security threats 'beyond States waging aggressive war' and thus 

adds a further five security threats,162 which as Simon S. C. Tay observes, 'include 

economic and social threats' such as poverty, disease and environmental degradation. 163 

Yet, the HLP saw these clusters as inter-dependent when it remarked 'poverty, infectious 

disease, environmental degradation and war feed one another in a deadly cycle', an inter

relationship which is recognized in the UN Charter. Further, the Panel discussed these 

clusters of security threats in terms of the state when, for instance, it spoke of '[ c ]ivil war, 

disease and poverty' as increasing the 'likelihood of State collapse' and facilitating 'the 

spread of organised crime, thus also increasing the risk of terrorism'. 164 This bears 

remarkable resemblance to the assertion by Slaughter not only that the UN Charter 

acknowledges poverty and disease as security threats to the extent that they 'contribute to 

state collapse', but that these in turn threatens neighbouring states while other states 

provide 'a safe haven for terrorists and other criminals' .165 Hence the broadening of the 

threats to be subsumed under the rubric of security advocated by the HLP has clear roots in 

the Charter, and does not, as Slaughter presents it, represent an unwelcome advance from 

the UN Charter position. In the last analysis the understanding of security put forward by 

the HLP as providing the 'new security consensus' is one 'that tackles both new and old 

threats, and addresses the security concerns of all States' .166 

The UN SG saw the understanding of security advanced by the HLP as bridging the 'gap 

between divergent views of security' and, as such, he endorsed this 'more comprehensive 

161 Slaughter (n 157) 623. 
162 HLP (n 141) 1 and 9. . . • . . 
163 Simon S.c. Tay, 'A More Insecure World: Conflicting Perspecttves for ASIa (2005) 36 Secun~l' DIalogue 

392,393. 
164 HLP (n 141) 16. 
165 Slaughter (n 157) 623. 
166 HLP (n 141) vii. 
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notion of collective security' in his 2005 Report, In Larger Freedom. 167 To the UN SG, the 

wholesale assimilation of the HLP's understanding of security provided the basis for the 

UN security agenda articulated therein in addition to informing the transfonnation of the 

'UN into the effective instrument for preventing conflict that it was always meant to be,.168 

However, UN member states gathered at the 2005 World Summit could only muster a 

reaffinnation of the 'commitment to work towards a security consensus'. 169 

Notwithstanding the Outcome Document did continue to record the recognition of UN 

member states that: 

many threats are interlinked, that development, peace, security and human rights are 
mutually reinforcing, that no State can best protect itself by acting entirely alone 
and that all States need an effective and efficient collective security system pursuant 
to the purposes and principles of the Charterl70 

Further, and importantly for present purposes, UN member states recognised 'a whole 

range ofthreats"71 which know 'no national boundaries' 172 and thus acknowledged a wider 

conception of security beyond the confines of the traditional or classical understanding 

whereby security pertains to the protection of the political integrity and territorial 

independence of a state from external aggression of another state. 173 

In conclusion, the Outcome Document marks the culmination of a series of conversations 

between the SG and the GA in 2000 and 2005 whereby the UN security agenda underwent 

a 'broadening and deepening' of the threats and actors falling within the UN security 

agenda. Thus, the SG's Millennium Report spoke of the 'changed nature of threats to 

167 UN SG, In Larger Freedom (n 148) para. 77. 
168 Ibid para. 83. 
169 UN GA Res 60/1, '2005 World Summit Outcome' (16 September 2005) UN Doc AIRES/60/1, para. 72. 
170 Ibid. Peggy Hicks remarked that the Report of the HLP 'takes an important step by recognising that 
security, development, and human rights are intertwined, ~d tha~ all three prongs .ne~d to be addressed.to 
create a more secure world'. See Peggy Hicks, 'Correct DIagnOSIs, Wrong PrescnptlOn: The Human RIghts 
Component of Security' (2005) 36 Security Dialogue 380, 38? Chris Landsberg was more forthrig,ht in his 
observation in respect of the refrain of the Secretary-General m the Report In ~rger.Freedom that .there ~an 
be no development without security, no security without .development, and neIther ~th~ut human ~gh~s, IS an 
important new paradigm'. Chris Landsberg, 'The UN HIgh-Level Reports and ImphcatlOns for Africa 
(2005) 36 Security Dialogue 388, 389. 
171 UN GA Res 60/1 (n 170) para. 69. 

172 Ibid para. 71. . . . . h" "d d "d . 
173 Barry Buzan has described national security as 'the ablhty of states to mamtam t e~r In ep~n ent I en~lty 
and their functional integrity'. Barry Buzan, People. States and Fear: An agenda/or internatIOnal securlty 
studies in the post-cold war era (Lynne Rienner Publishers Colorado 1991) 116. 
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peace and security faced by the world's people todaytl74 and, to this end, adopted a human 

centred approach to security, which includes 'the protection of communities and individuals 

from internal violence' .175 The subsequent Millennium Declaration by the GA declared 

that member states 'will spare no effort to free our peoples from the scourge of war' 176 and, 

amongst others, addressed a number of issues such as international terrorism, economic 

sanctions and weapons of mass destruction. l77 As indicated above the 2005 Report of the 

SG, In Larger Freedom, provided the basis for the UN security agenda articulated therein 

which included the prevention of catastrophic terrorism, addressing the threat posed by 

nuclear, biological and chemical weapons, and reducing the risk and prevalence of war. 

B. Freedom from Want: The UN Development Agenda 

International economic and social cooperation occupies a prominent place In the UN 

Charter as a purpose of the UN and indeed, under the Charter, provides a basis for 

international peace and security. 178 As such, it is unsurprising that the UN devotes a 

considerable amount of 'time, effort and money' to the field of international economic and 

social cooperation. 179 Yet, the Charter is largely silent on the direction of international 

cooperation in the economic and social fields 180 and it is only by looking to subsequent 

practice by the UN, in particular the GA and ECOSOC, in these fields that a UN approach 

can be discerned. 181 

The GA and ECOSOC are charged under the Charter with responsibility for international 

economic and social cooperation and to this end have pursued a three pronged approach the 

first of which is creation of new institutions 'with specific responsibilities in the field of 

economic development', 182 such as the UNDP which was formed by the GA in 1965 as a 

'voluntary programme for development work'. 183 The GA has also called international 

conferences on economic and social matters such as the 1995 World Summit on Social 

174 UN SG, We the People (n 1) 11. 
17S Ibid 43. 
176 UN GA Res 5512, 'Millennium Declaration' (18 September 2000) UN Doc A/RES/55/2, para 8. 

177 Ibid para. 9. 
178 UN Charter, Article 1 (3) and Article 55 (a) and (b). . 
179 Peter R. Baehr and Leon Gordenker, The United Nations in the I 990s (Macmillan London 1992) 131. A. 
LeRoy Bennett makes a similar observation. See Bennett (n 139) 288 and 294. 
180 Cassese, International Law (n 4) 330. 
181 See Baehr and Gordenker (n 179) 131.. . . ,. . 
182 Riidgier Wolfrum. 'International Economic and SOCial Co-operation m Simma et al (n 68) 905. 

183 Luard, The United Nations (n 135) 64. 
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Development which was conducted under the auspices of the UNDP and centred on human 

security, and has issued resolutions such as the Declaration on the Right to De\-elopment 

1986. Finally, the UN provides technical assistance for development and the U\iOP is the 

primary UN organ in this regard. Indeed, the UNDP has been pivotal in broadening the 

concept of development 'beyond its purely economic dimension', 184 by championing the 

notion of human development. According to the UNDP, as noted in Chapter One, human 

development was 'a process of enlarging people's choices',185 which clearly resonates with 

the definition of development given in the GA Declaration of the Right to Development, 

namely, that 'every human person and all peoples are entitled to participate in, contribute 

to, and enjoy economic, social, cultural and political development, in which all human 

rights and fundamental freedoms can be fully realised' .186 

Indeed, and notwithstanding the absence of clear direction from the UN Charter, sufficient 

consensus has emerged around UN activity in relation to international economic and social 

cooperation for the UN SG, Kofi Annan, to declare the existence of a UN development 

agenda. Nevertheless, it is important to acknowledge that the UN structure for international 

economic and social cooperation is highly complex, diverse and decentralized. 187 It 

comprises of a multitude of specialized agencies such as the World Bank and the IMF, 

along with the World Trade Organisation (WTO) which, although existing outside the UN 

system, 'is increasingly part of it' .188 This in tum highlights the poor record, noted above, 

of ECOSOC in executing its coordinating and facilitati\(~ role under the Charter. In this 

context, Cassese's observation that the UNDP 'has become very important as a means of 

cocoordinating various UN technical assistance activities' assumes added significance.
189 

Thus, any cxamination of the UN development agenda must be set against the backdrop of 

the cxistence of a myriad of UN institutions and organs devoted to development. 

The UN development agenda has been dc\-e1oped in a series of key documents primaril y 

emanating from the UN SG and the GA. For instance, the UN development agenda 

184 de Fc,,"lL'r (n 9.") 32, 
185 U:\[)P, Hllman Development Report 1990 (OUP Oxford 1990) 9. 
18b Ibid. 
187 Bennett (n 139) 294. ' 
188 \\'hite (n 2) 265. On the role of these organisJtions in economic and social development see IbId Chapter 

II. 
189 Cassese, International Law (n 4) 330. 
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articulated by the UN SG in the Millennium Report was subsequently endorsed by L':"; 

member states in the Millennium Declaration. In the Millennium Report the C\: SG called 

for the reduction of the number people living in poverty by half by 2015 190 as poverty is not 

merely 'an affront to our common humanity' it also exacerbates other problems such as 

ethnic and religious confliCt. 191 As such sustainable growth was identified by the L'\:" SG 

as key to reducing poverty, along with other priority areas such as opportunities for the 

young, education, employment, health and HIV/AIDS. The Millennium Report made a 

number of recommendations in respect of these areas, for instance, states were urged to 

ensure that by 2015 all children, irrespective of gender, completed primary education.Il)~ 

The SG also set a dual target of reducing the rate of HIV infection in people aged between 

14 and 25 years by 2005 and again in 2010. 193 In this latter regard the SG also called upon 

states to set their own national targets to reduce HIV infection. I()~ The Millennium 

Declaration similarly spoke of sparing no effort to free people 'from the abject and 

dehumanising conditions of extreme poverty,' 195 of the resolve to create an environnlent 

conducive to the elimination of poverty,196 in addition to recognising the importance of 

good governance in pursuing such laudable objectives. 197 UN member states in the 

Millennium Declaration accepted the SG's proposal in the Millennium Report to reduce the 

number of people living in poverty by half by 2015 and similarly those without access to 

safe and affordable drinking water. 198 Furthermore, UN member states resolved, amongst 

others, to address primary education, HIV/AIDS, opportunities for young people, in a 

manner comparable to that proposed in the Millennium Report.
199 

These commitments 

were given concrete expression in 2001 in the Millennium Development Goals (MDGs) 

produced as a result of this constructive dialogue between the UN SG and the GA. ~{JO 

190 UN SO, ~I'l' the Peoples (n 1) 20. 
191 Ibid 19. 
I'I~ Ibid 25. 
193 Ibid 27-28. 
194 Ibid 28. 
195 liN OA Res 551'2 (n 176) para. 1 I. 
1% Ibid para. 12. 
197 Ib'd 1 \ 1 para. .' 
198 Ibid para. 19. 
199 Ibid paras. 19 and 20. . . ' , 
~oo UN SO, 'Road i\lap Towards the Implementation of the Untted nattons \ldlenlllum DeclaratIon (Report 

of the SL'cretar~-Oeneral) (6 September 2001) L'i\ Doc A/56'326 
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The MDGs were the result of a consultative process which involved the Secretariat of the 

UN, the various UN specialised agencies, and representatives from the IMF, the World 

Bank and the Organisation for Economic Co-Operation and Development (DECD). The 

objective of the consultations was to produce a set of defmed 'time-bound and measurable 

goals and targets' 201 based on the commitments made in the Millennium Declaration 

including the right to development. The consultations, which also drew on the wealth of 

international expertise with respect to development generally, produced the eight MDGs 

which UN member states have pledged to achieve. These are: the eradication of extreme 

poverty and hunger; the achievement of universal primary education; the promotion of 

gender equality and the empowerment of women; the reduction of child mortality; the 

improvement of maternal health; combat HIV / AIDS, malaria and other diseases; ensure 

environmental sustainability; and to develop a global partnership for development.202 

By 2005 and In Larger Freedom the SG was able to speak of a 'common consensus' as to 

the UN development agenda which had emerged on the basis of the MDGs which reflected 

'an urgent and globally shared and endorsed set of priorities,.203 Nevertheless, the SG 

stressed that the MDGs alone were not sufficient in terms of the UN development agenda 

for two primary reasons. First, the MDGs required practical implementation strategies and 

in this regard the SG referred to the work of the Millennium Project, in particular their 2005 

Report, Investing in Deve!opment.204 The Report describes how to achieve the MDGs by 

setting out a practical plan of action premised on, amongst others respect for human 

rights. 205 Second, the SG emphasised that the MDGs must be seen as 'part of an even 

larger development agenda' as broader issues such as good governance and the particular 

needs of middle-income developing countries are not addressed by the MDGs,z°6 

201 See <http://unstats.un.orglunsdlmi/mi goals.asp> accessed 21 March 2006. 
202 For definitions and explanations as regards these MDGs and the targets and indicators see 
<http://unstats.un.orglunsdlmi/mi goals.asp> accessed 21 March 2006. 
203 UN sa, In Larger Freedom (n 148) para. 29. 
204 Ibid. UN Millennium Project, Investing in Development (United Nations New York 2005). For more 
information on the Millennium Project see http://www.unmitlenniumproject.org> 
20S On the role of human rights see Millennium Project (n 204) 118 
206 UN sa, In Larger Freedom (n 148) para. 30. 
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Notwithstanding, the SG recognized 'the urgency of achie\'ing the \ fillenniurn 

Development Goals,207 and, for example, detailed the importance of national deyelopment 

strategies to combat extreme poverty, the first MDG. The emphasis which such strategies 

place on good governance is readily apparent and indeed, the SG remarked that 

'transparent, accountable systems of governance, grounded in the rule of law. 

encompassing civil and political as well as economic and social rights and underpinned by 

accountable and efficient public administration' is vital for the strategies to work in 

practice.208 The SG also stipulated that such national development strategies must take into 

account considerations pertaining to gender equality, the environment, rural deyclopment. 

urban development, health systems, education, and finally science. technology and 

innovation. These, to borrow the terminology of the SG. seven broad 'clusters' directly 

address the MDGs and were seen in the Millennium Project as essential for the 

implementation and realisation of the MDGs?09 The broad base of the UN de\clopment 

agenda underscores the need for institutional coordination and coherency and indeed it is 

unsurprising, given the myriad of development institutions and organs with responsibility 

for aspects of development, that the UN SG stressed the importance of a global partnership 

for development. He also highlighted the essential part of environmental sustainability and 

HIV/AIDS to the UN development agenda before concluding that measures with respect to 

human rights and security are essential to the realisation of the MDG, 'just as development 

is itself an indispensable underpinning for longer-term security, human rights and the rule 

of law. ,210 

IV. HARNESSING THE UN RHETORIC: THE UN HU",L.\:\ SECURITY 

PAC Kr\.GE 

The documents canvassed in the preceding Part all draw inspiration from the historical 

roots of human security, freedom from fear and freedom from want. 211 Indeed, these 

documents equate freedom from fear with the UN security agenda and freedom from want 

with the UN deyclopment agenda. Ne\'crtheless, these documents yjew human rights, and 

the promotion of respect for and observance of U:\ human rights law. as a broader 

107 Ibid. 
~08 Ibid para. 36. 
20Q Ihid para. 39. 
, 1 (l. ., 
. Ibid para. 7.,. . 
211 Sec for nample. U~ SG. We the Peoples (11 1): SG.ln Largt'l" Freedom (11 14S) 
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objective within which the agendas in respect of development and security are to be 

pursued. This is particularly apparent in the Millennium Declaration where UN member 

states pledged to promote and strengthen respect for internationally recognised human 

rights and fundamental freedoms, including the right to development.212 Unsurprisingly, 

this was subsequently endorsed by the SG in the report In Larger Freedom213 when he 

stated: 'we will not enjoy development without security, we will not enjoy security without 

development, and we will not enjoy either without respect for human rights' .214 Indeed it 

would appear that the recognition of the inter-relationship between human rights, 

development and security, as the 'three great purposes of the UN', is founded on the 

understanding that human rights are the linchpin of the 'comprehensive strategy' proposed 

in In Larger Freedom in respect of development and security. 215 Thus human rights, 

especially UN human rights law, underpin the UN security and development agendas. 

Indeed the centrality of human rights to the UN security agenda is evident in the 'human

centred approach to security' advocated in the Millennium Report when the SG emphasised 

the strengthening of UN human rights law. The 'human-centred approach to security' also 

demands a deeper understanding of the causes of conflict that includes recognition of the 

relationship between development and security. Hence, the SG remarked that the strategies 

detailed in the Millennium Report in respect of development are relevant to the prevention 

and deterrence of conflict. Moreover, the Report observed that a more integrated approach 

is required by those involved in conflict prevention and more generally development, such 

as the UN, the Bretton Woods institutions, governments and civil society.216 Similarly the 

key recommendation of the Millennium Project in respect of implementing the MDGs was 

that MDG-based poverty reduction strategies should provide a framework for the 

promotion of human rights. 217 This recommendation stemmed from the position that 

212 UN GA Resolution 55/2 (n 176) para. 24. 
213 UN SG, In Larger Freedom (n 148) 34-39. 
214 Ibid para. 17. . 
21S The Secretary-General of the United Nations, 'The Secretary-General Statement to the General Assembly 
(Speech delivered to the UN General Assembly, New York, 21 March 2005) 
<http://www.un.orgllargerfreedomlsg-statement.html> accessed 26 February 2006. . ... 
216 Ibid 45. The Secretary-General also stresses the role of civil society generally and the SOCIal responSIbIlity 

of global companies and banks in conflict prevention. 
217 Overview, Recommendation 2, 
<http://www.unmiIlenniumproject.orgidocumentsloverviewEngLowRes.pdf.> accessed 11 August 2006. 
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integration of human rights and development holds 'tremendous potential and rele\"ance'.~18 

Hence, MDG-based poverty reduction strategies should reference obligations existing 

under UN human rights law and be consistent with the human rights principles of equity 

and non-discrimination.
219 

The SG confirmed the centrality of human rights strategies in 

achieving the MDGs and indeed the broader UN development agenda in III Larger 

Freedom, which speaks of the necessity of investment strategies to encompass 'ci\'il and 

political rights as well as economic and social rights'. 220 

That human security is founded on the inter-relationship of 'the three great purposes' of the 

UN - human rights, development, and security - is unsurprising. As Don Hubert has 

observed: '[a]ll approaches to human security focus on the security and development nexus, 

and all see improvements in socio-economic conditions as crucial for the prevention of 

conflict; the differences are not of substance, but of packaging' .221 Thus the UN human 

security 'package', as underpinned and informed by freedom from fear and want, is 

concerned with addressing the nexus between security and development, especially within 

the operational terrain of the UN security and development agendas. Second, as freedom 

from fear and want not only relates to security and development, but also to human rights, 

further support for the tentative identification of human rights and more particularly UN 

human rights law as providing the normative and legal basis for achic\'ing human security 

is forthcoming. Moreover, due to the centrality of human rights in the UN human sccurity 

package, human rights must also be considered as part of the operational terrain occupied 

by human security. In the last analysis therefore, human security is comprised of a series of 

relationships between human rights and security on the one hand and human rights and 

development on the other. 

These documents also firnl1y situate human security within the wider policy context of U\: 

reform. For instance, the Millennium Report reaffirmed that U:-; will continue to be guided 

by its founding principles and that the objecti\'cs of the UN remain altered. Howe\er, the 

SG concluded 'the means we use to achie\e those ends must be adapted to the challenges of 

218 UN i\lillennium Project, bm',\tillg ill Den-lopm!?"t (n ~04) 118. 
219 Ibid 119. 
~~o liN SG, /" Lal'l!,cr Fn'('tiom. (n 148) para. 36. 
~21 Don Hubert .• An Idea the \\'orks in Pral'tice' (.~()04) 35 Secllrity Dia/oglle 351.35 I. 
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the new era' .222 Indeed, the SG acknowledged that reform of the U?\ is necessary as the 

founding aims of the UN, that of freedom from fear and freedom from want. remain 

elusive. 223 Similarly the Millennium Declaration spoke of the determination of member 

states to 'spare no effort to make the United Nations a more effectiye instrument' and 

accordingly detailed a number of measures of reform. 224 The SG re-issued the call for 

reform in the 2005 Report In Larger Freedom arguing' [i]f the United Nations is to be a 

useful instrument for its Member States and for the world's peoples ... it must be fully 

adapted to the needs and circumstances of the twenty-first century'. 225 While caIls to 

reform the UN are not new, this current outbreak of feverish pleas provoked one 

commentator to caustically remark that 'the current reform driYe was poorly conceiyed' 

and, as premised on serious misjudgements, 'started off on the wrong foot' .226 

The Millennium Report may be said to mark the beginning of the present efforts to rcfoml 

the UN?27 Edward C. Luck observed that UN reform is a cyclical process composed of six 

steps, the first of which is the call to reform by the UN SG, by national leaders or a 

combination of both. This triggering event is followed by the appointment of a 'blue

ribbon commission' to give substance 'to the instincts of the political leaders' .22X As the 

third step, the SG translates the findings of the commission duly appointed 'into digestible 

policy steps for consideration by the membership' .229 The fourth step in the cycle of reform 

identified by Luck involves member states engaging in negotiations which lead to 'some 

kind of culminating event' after which the cycle ends with a flourish of UN rhetoric in the 

form of 'declarations about unfinished work and renewed dedication'. 230 This in turn 

proyides the impetus for the next cycle of reform efforts which lends the process of U\: 

reform its cyclical nature. 

m UN SG, II't' the Peoples. (n 1) 74. 
cc.1 lbid 17. 
~:'4 UN GA Res SS 2 (n 176) para. 30. 
:':'5 liN SG,II1 Larger Frecdo/ll (n 148) para. 1S3. 
~:'t> Ed\\ ard CLuck, 'Ho\\ not to Reform the Cnited :\ations' (200S) 11 Global Governance -W7. 4(jl) and 407 

respecti \\: I y. . ..' . '.' r , • . 
:'~7 See generally, Joachim \Ililler (ed). Reforml1lg the L fIIted 1\0110115: The QIIlCI RewllltlO1l (Klu\\d la\\ 

1ntemational London The Hague ~O() I) 1 S()- 189. 
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The call to reform by the SG in the Millennium Report to advance 'freedom from fear, 

freedom from want and the freedom of future generations to sustain their lives on this 

planet' 231 prompted the creation of two independent commissions, the ICISS and, as 

discussed in Chapter One, the Commission on Human Security (CHS). The UN member 

states responded to the call to reform the UN by adopting, without a vote, the Millennium 

Declaration at the 'culminating event,232 of the Millennium Summit, which stipulated a 

review of the progress towards meeting the goals articulated therein by the SG, which 

produced the next conversation between the SG and the GA and indeed, in this sense, all 

future conversations originate from the Millennium Declaration.233 In the 2005 progress 

Report, In Larger Freedom, the SG translated and distilled the Reports of the CHS and 

ICISS234 in addition to drawing 'inspiration from two wide-ranging reviews of our global 

challenges' provided by the HLP and the Millennium Project. 235 The recommendations 

made by the SG in In Larger Freedom to meet the challenges of the 21 st century, were 

debated by member states at the 2005 World Summit, and subsequently the Outcome 

Document was adopted without a vote of the GA amid a flurry of declarations and 

statements.236 

This illuminates the current UN reform effort as a dialogue between the SG and the GA, the 

latest conversation in which is comprised of the SG's 2005 Report, In Larger Freedom, and 

the Outcome Document of the 2005 UN World Summit. Here, for example, the SG 

recommended 'bold measures to rationalise,237 the work of the GA which were welcomed 

by members states in the Outcome Document, which also contained a call to strengthen 

cooperation between the GA and the other principal organs of the UN.
238 

The Outcome 

Document also recognised, as did the SG in In Larger Freedom the 'need for a more 

231 UN SG, 'Secretary-General Statement to the General Assembly on the ~resentation of the Millennium 
Report' (Speech delivered to the UN General Assembly, New York, 3 Apn12000) 
<http://www.unJorg/miIlenniumlsg/report/state.htrn> accessed 22 July 2004, para 13. More generally see, UN 

SG, We the Peoples (n 1). 
232 Ibid. 
233 UN GA Res 55/2 (n 176) para. 31. . .. 
234 UN SG, In Larger Freedom (n 148) para. 133 (human security) and para. 135 (responsIbIlity to protect). 

23S Ibid para. 4. . . . . 
236 See generally, Global Policy Forum <http://www.globalpolicy.org/msummltlnlll1enm/undocmdex.htm> 

accessed 28 August 2007. 
237 UN SG, In Larger Freedom (n 148) para. 160. . 
238 UN GA Res 60/1 (n 169) para. 150 (welcome of measures) and para. 151 (call for cooperation and 

coordination between principal organs). 
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effective Economic and Social Council'. 239 However, while the Outcome Document 

approved the institution of a Peacebuilding Commission, agreement was not forthcoming in 

respect of either of the two models for the reform of the SC suggested by the SG as based 

on the recommendations of the HLP, although member states did endorse reform of the SC 

in principle.24o In general the reform provisions of the Outcome Document elicited a mixed 

response from the academic community.241 

A particularly noteworthy feature of the Outcome Document was the endorsement of the 

proposed Human Rights Council/42 which was seen as part of the 'commitment to further 

strengthen the United Nations human rights machinery'. 243 Similarly the notion of the 

responsibility to protect, adopted from the Report of the ICISS, is a measure designed to 

strengthen the UN machinery for human rights protection. Such measures take on added 

significance in light of the inter-relationship between human rights, security and 

development. This is not merely because measures, such as strengthening the Office of the 

High Commissioner for Human Rights and establishing a Human Rights Council, address 

the deficiencies in the UN machinery for the promotion and protection of human rights, but 

also because they seek to restore the balance between the three great purposes of the UN.244 

Thus the SG explained the innovative proposal to institute a Human Rights Council in 

terms of reflecting 'the increasing importance being placed on human rights in our 

collective rhetoric' and raising 'human rights to the priority accorded' in the UN Charter on 

a par to the SC and ECOSOC.245 Indeed the Outcome Document rests on the explicit 

acknowledgement of the inter-relationship between peace and security, development and 

239 Ibid para. ISS. The SG observes that 'visible gaps' need to be addressed as regards the effectiveness of 
ECOSOC. UN SG, In Larger Freedom (n 148) para. 174. 
240 UN SG, In Larger Freedom (n 148) paras. 167- 180. The SG proposed two models for the reform of the 
SC based on the recommendations of the HLP. In this respect Simon Chesterman scathingly remarked that 
'the report [of the SG] endorses the fence-sitting position of the H~g.h-Level Pane~, laying ~ut optio~s but not 
choosing between them, while urging member-states to take a deCISIon on CounCIl expansIOn even If 
consensus is not possible'. Simon Chesterman, 'Great Expectations: UN Reform and the Role of the 
Secretary-General' (2005) 36 Security Dialogue 375, ?76.. .' 
241 For instance the endorsement of the UN Human RIghts CounCil was well received, while the deadlock as 
regards SC reform was greeted with resigned dissatisfaction. 
242 UN SG, In Larger Freedom (n 148) paras. 181 - 192. 
243 UN GA Res 60/1 (n 169) 157 - 160. 
244 Ibid paras. 142, 144 and 145 (OHCHR) and paras. 181-183 (Human Rights C.o~ncil). 
245 UN SG, 'Human Rights Council: Explanatory Note by the Secretary-General In UN Secretary-Genera~.ln 
Larger Freedom: Towards Security. Development and Human Rights/or All (UN Dept of Pub he Information 

New York 2005). Appendum I, para. 1 
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human rights as 'the pillars of the United Nations system and the foundations for collective 

security and well-being' .246 

The Outcome Document may be considered the culmination of the current cycle of refonn 

which exhibits two facets to UN reform, the fIrst of which relates to the capacity of the UN 

as an organisation to fulfIl the mandates in respect of human rights, development and 

security as the three pillars of the organisation. UN reform measures in this regard are 

designed, to borrow the terminology of the Outcome Document, to invigorate the organs of 

the UN.247 For instance the SG saw the Human Rights Council as replacing the embattled 

CHR.248 The second facet of UN reform pertains to adapting the UN to changing needs and 

therefore concerns the effectiveness of the UN in respect of the three pillars. As such, the 

measures introduced in this regard are designed to give effect to the particular agenda. 

Hence the Human Rights Council and the notion of the responsibility to protect are both 

designed to give effect to the UN human rights agenda and, by implication, the UN 

development and security agendas. 

In summary this overview of the UN documents as they pertain to current efforts to refonn 

the UN establishes a clear link between human security and UN refonn. For as the SG 

acknowledged in the Millennium Report, reform of the UN is necessary as the founding 

aims of the UN, that of freedom from fear and freedom from want, remain elusive.
249 

This 

link was reiterated and strengthened in the Millennium Declaration and In Larger 

Freedom. 250 In this respect, by consistently reaffirming the purposes of the UN, the 

documents ensure that the link between human security and UN refonn is frrmly rooted in 

246 UN GA Res 6011 (n 169) para. 9. 
247 Ibid para. 146. . ' ., 
248 The sa noted that the capacity of the CHR 'to perform its tasks has been mcreasmgly und~rmmed by Its 
declining credibility and professionalism', before urging member s.tates to replace t~e CH~ With a HR 
Council. UN sa, In Larger Freedom (n 148) para. 182 (CommiSSion on Human RIghts failures) and para. 

183 (replacement of the Commission on Human Rights). 
249 UN SG, We the Peoples (n 1) 17. . . 
250 For example, the Millennium Declaration state~: '~e ~II spare no. effort to m~ke the United NatIOns a 
more effective instrument for pursuing all these pnonnes of human nghts, secunty and developmen~. UN 
aA Res 55/2 (n 176) para. 29. Similarly the sa asserts that for the UN to respond to the chall.enges. m the 
fields of human rights, security and development, 'it must be fully ada~ted to the needs and cIrcumstances of 
the twenty-first century'. UN sa, In Larger Freedom (n 148) para. IS •. 
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the UN Charter.
251 

Thus, the primary conclusion to be drawn from the overyiew is that a 

symbiotic and mutually reinforcing relationship exists between human security and C~ 

refonn. In short, human security provides the impetus for and the principled direction of 

the efforts to refonn the UN. The implications of this proposition are explored in more 

depth in Chapters Five and Six. 

v. CO~CLUDI:\'G RE:\IARKS 

The UN has embraced the Charter mandate to achieve human security to yarying degrees 

and with varying success. The process of codification of human rights standards and nonns 

by the UN has undoubtedly consolidated the position of the individual in international law 

and has tempered the adverse affect of sovereignty, in particular the resort to Article .2 (7) 

and domestic jurisdiction, on UN human rights protection as has UN acti\'ity in the field of 

human rights. Thus, by emphasizing the centrality of human rights and by etching out a 

role for the UN, human security challenges the traditional notion of sovereignty. 

Nonetheless, while blue ribbon commissions such as the HLP and the ICISS are re-casting 

this traditional notion of sovereignty, the issue of sovereignty persists for the achievement 

of human security by the UN as key organs such as ECOSOC and the CHR have been 

constrained by references to sovereignty. In addition to considerations of sovereignty and 

human rights protection, the capacity and effectiveness of the UN in realizing the Charter 

mandate to achieve human security was questioned by the existence of operational and 

institutional challenges in the fields of security and de\'elopment, exemplified by a 

decentralized collective security system and a diaspora of institutions dedicated to 

development. In the last analysis, the UN possesses an inconsistent record in terms or 

realizing the Charter mandate to achieve human security. Ne\'ertheless, the centrality 

accorded to the interdependence of human rights, development and security in LI\ refonn 

is an important step towards the achievement of human security by the UN. 

2~1 For example the SG reaffimls the purposes and principles 01 the Charter and indeed the L'ni\crsal 
DCL'laration of Human Rights when putting forward his proposals for consIderatIOn by the \1J1lenlllum 
Summit. l::-"; SCi, IVc the Peoples (n I) 77. 
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CHAPTER FOUR 

ACHIEVING HUMAN SECURITY THROUGH UN HC"IA:\' RIGHTS 

LAW: PROSPECTS AND CHALLEl\GES 

I. INTRODUCTIO~ 

This Chapter explores the prospects and challenges of achieving human security 

through United Nations (UN) human rights law. The Chapter does not aim to 

pronounce definitively on the achievement of human security by way of UN human 

rights law that is, to assess the achievement of human security per se 'as a future end 

state'. 
1 

Rather the focus of the Chapter is firmly placed on the capacity of UN human 

rights law to contribute to the achievement of human security. The Chapter departs 

from the premise that if human rights are the linchpin of human security, then the 

international law of human rights and UN human rights law in particular should have 

something to say about the achievement of human security. More particularly the 

Chapter explores the implications of the argument advanced in Chapter Three that UN 

human rights law provides a normative and legal basis for achie\'ing human security. 

The Chapter consists of three substantive parts the first of which assesses the prospects 

of achieving human security through UN human rights law (Part II). This is conducted 

by drawing out the dynamic elements or features of UN human rights law that 

contribute to the progressive achievement of human security. Nevertheless, while the 

prospects of achieving human security through UN human rights law would appear 

assured, the assessment reveals the detrimental impact of sovereignty on human rights 

protection. Hence the next part of the Chapter is devoted to detailing the mechanics or 

the countervailing and opposing logics of 'sovereignty' and 'human rights protection' 

which are born from situating human rights in international law (Part II I). It is against 

this background that the Chapter moves to identify and critically examine the challenges 

and obstacles of achieving human security through UN human rights law in the final 

part 0 f the Chapter (Part IV). 

I Da\"id B~~tham. Demouilel' and ""11/01/ Ris:hts (Polity Press Cambrtdge 1999) I.+·t 
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II. UN HUMAN RIGHTS LAW: PROSPECTS FOR ACIllEVlNG HUMAN 

SECURITY 

This Part provides an exposition of the UN legal regime for the protection of human 

rights. The task is to identify the dynamic elements of UN human rights law that 

contribute to the progressive achievement of human security. This is undertaken by 

analysing the UN legal regime for human rights protection by way of reference to two 

guiding questions namely, who does UN human rights law provide security for, and 

what does UN human rights law provide security for. However, before embarking on 

this exercise it is useful to recall why these two questions guide the assessment of UN 

human rights law. 2 

The questions guiding the analysis of the UN legal regime for the protection of human 

rights are taken from David Baldwin's treatise on security.3 As noted in Chapter One, 

Baldwin devised a series of questions to specify more closely the term security. He 

departed from an understanding of the essence of security as captured in 'the basic 

intuitive notion underlying most uses of the term security,.4 From this starting point 

Baldwin derived the two fundamental questions namely 'security for whom' and 

'security for what values', which are sufficient for the specification of 'security'. As the 

essence of human security is freedom from fear and want, from which the proposition 

that human rights provide the normative and legal basis for achieving human security 

emerged in Chapter Three, adapting Baldwin's two fundamental questions to UN 

human rights law provides further specification of human security. Thus the questions 

identified in Chapter One 'human security for whom' and 'human security for what 

values' are reformulated as 'who does UN human rights law provide human security 

for' and 'what does UN human rights law provide human security for'. By asking these 

questions the analysis of the UN human rights legal regime is firmly focused on the 

essence of human security that is, freedom from fear and want, and provides further 

specification of what is meant by 'human security'. These questions also provide the 

basis from which to begin to analyse the implications of the proposition that human 

2 See Chapter One. . . . 
3 David Baldwin, 'The Concept of Security' (1997) 23 Review of International Studies 5. Kantl BaJpal 
produced an excellent analysis ofhurnan security by way of reference to David Baldwin's questions to 
which I am indebted for this approach. See Kanti Bajpai, 'Human Security: Concept and Measurement' 
(Kroc Institute Occasional Paper # I9:0P: I, August 2000) 
<http://www.nd.edul-krocinst!ocpaperslop 19 I.pdf> accessed 16 May 2005. See Chapter One. 
4 Baldwin (n 3) 13. 
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rights are the defining linchpin of human security, and from there, to identify the 

prospects and challenges of achieving human security through UN human rights law. 

A. UN Human Rights Law 

As explained in Chapter Three, the term 'UN human rights law' refers to the corpus of 

international treaties concluded under the auspices of the UN for the protection and 

promotion of human rights and which necessarily includes customary international law 

and 'general principles' as sources of UN human rights law. This body of law includes, 

although it is not limited to, the relevant UN Charter provisions such as Article 55, the 

Universal Declaration of Human Rights (UDHR),5 and the International Covenant on 

Economic, Social and Cultural Rights {lCESCR)6 and the International Covenant on 

Civil and Political Rights {lCCPR).7 The latter three documents are often collectively 

referred to as the International Bill of Rights. Other international human rights treaties 

include: the Convention on the Elimination of all Forms of Racial Discrimination 

(CERD) 1965, the Convention on the Elimination of All Forms of Discrimination 

against Women (CEDA W) 1979, the Convention against Torture and other Cruel, 

Inhuman or Degrading Treatment or Punishment (CAT) 1984, the Convention on the 

Rights of the Child (CRC) 1989 and the Convention on the Protection of the Rights of 

All Migrant Workers and Members of their Families (ICPRMW) 1990.
8 

Thus, while 

the UN Charter provides the legal basis for UN human rights law and the UDHR the 

normative foundation, it is the international treaties concluded under the auspices of the 

UN that create legal obligations for state parties. As such the multitude of UN treaty 

law pertaining to the promotion and protection of human rights provides the reference 

point from which to begin to answer the questions of who does UN human rights law 

provide security for and what does UN human rights law provide security for. The first 

step is to impose order on the ever-increasing plethora of UN human rights treaties.
9 

SUN GA Res 217A (III), 'Universal Declaration of Human Rights' (10 December 1948). 
6 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered 

into force 3 January 1976) 993 UNTS 3. . 
7 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered 1Oto force 23 

March 1976) 999 UNTS 171. . . . 
8 The UN Office of the High Commissioner for Human Rights lists these five mte~atlOnal tr.ea~les as the 
belonging to the core international human rights instruments. See Office of the High Comnussloner for 
Human Rights <http://www.ohchr.org/english!1aw/index.htrn> accessed 27 N~vember 2006. . 
9 Between 1948 and the adoption of the UDHR and the signing of the International Cove~nts 10 1966, 
the UN produced a total of 34 human rights instruments of which 18 are international treaties for the 

protection of human rights. 
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(i) UN human rights treaties 

While the list of 'core' UN human rights treaties varies from commentator to 

comrnentator
IO 

it is possible to classify the profusion of UN human rights treaties and 

the attendant protocols into two categories, the first of which is occupied by the ICCPR 

and the ICESCR as treaties of a general or comprehensive character. This is the first 

prong of what Antonio Cassese described as a 'twofold strategy' in translating the 

general principles of the UDHR into legally binding obligations. 11 UN treaties 

concluded in respect of specific areas fall to be considered within the second prong and 

thus include the Genocide Convention and the CEDA W. In this way this category may 

be further sub-divided, as Ian Brownlie does, into 'conventions dealing with specific 

wrongs' and 'conventions relating to the protection of particular categories of people,.12 

These UN human rights treaties supplement the legally binding obligations created for 

state parties to the ICCPR and the ICESCR. As Louis Henkin et al explain: 

Such conventions are generally designed to establish international obligations on 
a particular subject, for states that may not be prepared to assume all the 
obligations provided in the principal covenants; or to elaborate and enhance 
obligations on the particular subject beyond those in the covenants; or to 
establish procedures and provide remedies that states might be willing to assume 
in respect of a particular subject though not for all the subjects included in the 
principal covenants. 13 

Moreover the ICCPR rights and ICESCR rights are 'basic rights' in the sense employed 

by Henry Shue. Shue identified subsistence rights, security rights and rights pertaining 

to liberty as basic rights. To Shue these three rights fall to be considered as basic rights, 

although the enumeration is not exhaustive, as they: 

are a shield for the defenseless against at least some of the more devastating and 
more common of life's threats ... [restrain] ... economic and political forces 
that would otherwise be too strong to be resisted. They are social guarantees 
against actual and threatened deprivations of at least some basic needs. Basic 
rights are an attempt to give to the powerless a veto over some of the forces that 
would otherwise harm them the most. 14 

10 See for example, Manfred Nowak, Introduction to the International Human Rights Regime (Martinus 
NijhoffPublishers LeidenIBoston 2003) 78-96; Hurst Hannum, 'Human Righ~' in Oscar Schachter and 
Christopher C. Joyner (eds) United Nations Legal Order (Vol. I) (CUP Cambndge 1995) 326 - 336; . 
Antonio Cassese, International Law (2nd edn OUP Oxford 2005) 383; A.H. Robertson and J.G. Memlls. 
Human Rights in the World: An introduction to the study of the international protection of human rights 
(3rd edn rev Manchester University Press Manchester 1989) 73. 
II Cassese International Law (n 10) 382. , m 
12 Ian Brownlie, Principles of Public International Law (6 edn OUP Oxford 2003) 536. . 
13 Louis Henkin, Gerald L. Neuman, Diane F. Orentlicher and David W. Leebron, Human Rights, 

(Foundation Press New York 1999) 331. . .. 
14 Henry Shue, Basic Rights: Subsistence. AfJluence and US Foreign Policy (pnnceton lInIverslty Press 

Princeton 1996) 18. 
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He acknowledges that most would not deny that security rights, such as the right not be 

subjected to torture, rape or physical assault, are basic rights. However, Shue presents 

an in-depth explication of the underlying assumptions informing this axiom in order to 

expose the fallacy of the common assertion that subsistence rights, or 'minimal 

economic security' are not basic rights for the same reasons. 15 He concludes that 

subsistence and security rights are basic rights 'because of the role that they play in both 

the enjoyment and the protection of all other rights' .16 Rights to liberties - freedom of 

movement - are basic rights insofar as 'its enjoyment is a constituent part of the 

enjoyment of every other right' .17 In sum, the three basic rights identified are needed 

for the enjoyment of other rights irrespective of the intrinsic value of the rights in 

question. 

Thus the International Covenants may be properly considered as the cornerstones of UN 

human rights law. Furthermore, to borrow from Theodor C. van Boven, the ICCPR and 

the ICESCR exhibit four common features which are present and very much part of the 

anatomy of UN human rights treaty law. 18 These four features are the general 

provisions of the treaty, including the legal obligation imposed on states, the 

enumeration of rights protected, the limitation clauses and provisions detailing the 

implementation of the rights protected. As such an analysis these features of the ICCPR 

and ICESCR provide the baseline from which to begin to answer the questions of who 

does UN human rights law provide security for and what does UN human rights law 

provide security for. 

(ii) The International Covenants 

The provisions of the International Covenants detail the general legal obligation 

undertaken by state parties, set out the human rights protected therein, institute 

mechanisms of supervision and monitoring compliance with the Covenants and deal 

with procedural aspects, such as signature and ratification of the treaties. Furthermore, 

in addition to structural similarities, the substance of the ICCPR and the ICESCR are 

comparable, for instance the Preambles to the International Covenants both proclaim the 

IS This argument echoes the premise on which human rights were traditional classified into so-called 

'feneration' of rights. 
I Shue (n 14) 30. 

17lbid 67. k d Ph'l' 
18 Theodoor C. van Boven, 'Survey oflntemational Law of Human Rights' in Karel Vasa' an lip 

Alston (eds), The International Dimensions of Human Rights (Vol. J) (Greenwood Press Westport 

Connecticut 1982) 91. 
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interdependence and interrelatedness of civil and political rights and economic, social 

and cultural rights, 19 while Part I of the ICCPR and the ICESCR contains common 

Article 1, the right to self-determination. There is also a degree of overlap as to the 

human rights protected by the Covenants, for example, the right to form a trade union 

and family rights are present in both the ICCPR and the ICES CR. 

However, as Matthew Craven observes, a primary difference between the International 

Covenants is the nature of the general legal obligation created for states parties under 

Part II of the ICCPR and the ICESCR.2o According to Article 2 (1) of the ICCPR state 

parties undertake 'to respect and to ensure to all individuals within its territory and 

subject to its jurisdiction the rights recognised in the present Covenant'.21 Article 2 (1) 

of the ICESCR provides: 'each state party to the present Covenant undertakes to take 

steps . . . with a view to achieving progressively the full realisation of the rights 

recognised in the present Covenant'. These provisions are read as imposing immediate 

obligations on state parties to the ICCPR and as creating progressive obligations for 

state parties to the ICES CR. The difference in these key provisions of the International 

Covenants is explained by reference to the nature of the rights protected under the 

ICCPR and the ICESCR. The dominant view at the time of the drafting of the 

International Covenants and indeed which led to the bifurcation of the proposal for a 

single International Covenant, was the 'widely held belief . . . of a fundamental 

difference between human rights of the first and second generation' that is between civil 

and political rights and economic, social and cultural rights.22 The contemporaneous 

UN record summarised the reasoning in the following terms: 

civil and political rights were enforceable, or justiciable, or of an 'absolute' 
character, while economic, social and cultural rights were not or might not be; 
that the former were immediately applicable, while the latter were to be 
progressively implemented; and that, generally speaking, the former were rights 
of the individual 'against' the State, that is, against unlawful and unjust action of 
the State, while the latter were rights which the State would have to take positive 
action to promote. Since the nature of civil and political rights and that of 
economic, social and cultural rights, and the obligations of the State in respect 

19 ICCPR and ICESCR, preambular para. 1 and 3. 
20 Matthew Craven, 'The International Covenant on Economic, Social and Cultural Rights' in Raija 
Hanski and Markku Suski (eds) An Introduction to the International Protection of Human Rights: A 
Textbook (Abo Institute of Human Rights Abo 1999) 102. 
21 For the meaning of 'within its territory and subject to its jurisdiction' see ~e~in et al (n .13) ~23 and. 
Thomas Buergenthal, 'To Respect and to Ensure: State obligations and penrusslble derogations . In LOUIS 

Henkin (ed), The International Bill of Rights: the covenant on cil'il and political rights (Columbia 
University Press New York 1981) 73-75. 
22 Manfred Nowak, 'The Covenant on Civil and Political Rights' in Hanski and Suski (eds) (n 20) 86. 
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thereof, were different, it was desirable that two separate instruments should be 
prepared.23 

This understanding of human rights established a dual dichotomy between negative 

rights/immediate obligation and positive rights/progressive obligation which dominated 

academic commentary and to a certain extent still reverberates. 24 In this regard 

Magdalena Sepulveda's assertion that 'developments in international human rights law 

have rendered many of the drafters' assumptions untenable', is notable as it demands a 

re-evaluation of Article 2(1) of the International Covenants, which focuses attention on 

the nature of the legal obligation of states parties and thereby challenges the traditional 

dichotomous model of negative rights/immediate obligation and positive 

rights/progressive obligation.25 

The second common feature of UN human rights treaties is the enumeration of rights. 

Part III of the International Covenants catalogue an extensive list of human rights that 

cover a comprehensive range of human activity. There are 23 human rights articulated 

in the ICCPR which Thomas Buergenthal asserts are 'drafted with juridical 

specificity' .26 Manfred Nowak, however, is somewhat dismissive of such a claim 

stating that the majority of the rights in the ICCPR are couched in 'rather general 

terms' .27 Such generality as Cassese ably demonstrates in respect of the UDHR does 

not lend itself to juridical specificity.28 Similar observations have been made in respect 

of Part III of the ICES CR. For example, Buergenthal praises the ICESCR for the 

considerable detail with which the rights therein are described and defined, along with 

the frequency with which the steps that should be taken to achieve their realisation are 

set out.29 In stark contrast Craven laments the 'excessively general manner' with which 

the rights are phrased.3o Douglas Lee Donoho characterises the textual and interpretive 

indeterminateness of the normative human rights framework resulting from such 

23 Henry 1. Steiner and Philip Alston, International Human Rights in Context: Law. politics and morals 
(2nd edn OUP Oxford 2000) 245 citing UN SG, Annotations on the Tex:t of the Draft International 
Covenants on Human Rights, (Geneva United Nations 1955) UN Doc Al2929, 7. 
24 All the standard texts refer to these dichotomies. See for example ibid 246. 
2S Magdalena SepUlveda, The Nature of the Obligations under the International Covenant on Economic. 
Social and Cultural Rights (Intersentia Oxford 2003) 134. 
26 Thomas Buergenthal, International Human Rights in a Nutshell (2nd edn West Publishing Co St Paul 

Minn 1995) 39-40. 
27 Nowak, 'The Covenant on Civil and Political Rights' (n 22) 85. 
28 Antonio Cassese, Human Rights in a Changing World (Polity Press Cambridge 1990) 40. 
29 Buergenthal, International Human Rights in a Nutshell (n 26) 52. 
30 Craven (n 20) 105. 
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imprecision as a 'fundamental weakness' of UN human rights law.3l He points towards 

the vagueness in which the substantive rights are phrased describing them as 'generally 

stated principles' and to the existence of 'accommodation clauses' as inviting diverse 

interpretations and reSUlting in inconsistent application. 32 The thrust of Donoho's 

position is that such a fundamental weakness renders UN human rights law ineffective 

as little guidance is forthcoming as to the 'specific content and meaning' of the 

enumerated rights. 33 Nevertheless the International Covenants remain an extensive 

catalogue of human rightS.34 

In order to gain a full picture of the International Covenants it is important to note the 

existence of limitation or what Donoho terms 'accommodation clauses'. These may be 

general or specific in application in the sense that it operates in respect of the entire 

instrument or is specific in that it limits the exercise of a particular articulated right. A 

general limitation provision is Article 4 of the ICESCR which provides for the 

limitation of the rights protected therein for the 'purpose of promoting the general 

welfare in a democratic society'. The UDHR contains a similar provision limiting the 

operation of the Declaration mentioning, amongst others, the just requirements of 

morality, public order and the general welfare in a democratic society. Such factors 

mirror those to be considered in limiting the exercise of specific civil and political rights 

enumerated in the ICCPR. For example Articles 18 to 22 of the ICCPR all provide for 

the limitation of the right recognised therein as provided by law and which is necessary 

to, amongst others, protect public order, health, or the fundamental rights and freedoms 

of others. Furthermore, the civil and political rights recognised in the ICCPR are 

subject to an additional limitation clause. Article 4 of the ICCPR provides for 

derogation from the obligations imposed therein in times of public emergency, although 

no derogation is permitted in respect of certain rights recognised by the ICCPR, such as 

the right to life (Article 6). Donoho places emphasis on the 'accommodation clauses' of 

UN human rights treaties as an additional point of concern for the overall effectiveness 

of UN human rights law. Accommodation or limitation clauses restrict the application 

of the substantive right by way of reference to public order and national security, 

31 Douglas Lee Donoho, 'The Role of Human Rights in Global Security Issues' (1993) 14 Michigan 
Journal of International Law 827 
32 Ibid. 
33 Ibid 840. . 
3. The majority of literature proceeds on the basis of a comparison with the ~HR to produce a selectIve 
synthesis of the rights enumerated in the International Covenants. However ID terms of the ICCPR 
comparative analysis also occurs against the ECHR and the ACHR. See for example Nowak. 
Introduction (n 10) 79. 
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amongst others, and must be prescribed by the national law of the state party. Thus not 

only does the indeterminateness of UN human rights provisions inyite, on Donoho' s 

analysis, diverse interpretations and inconsistent application by states. but it also 

ensures that the state maintains control of the human rights obligation in question. 

The provisions of the ICCPR and the ICESCR setting out the supervisory mechanism 

constitute the fourth common feature of UN human rights laws. In addition to the 

difference between the general legal obligation imposed under the ICCPR and the 

ICESCR, Craven points to the supervisory or monitoring machinery instituted for the 

'implementation' of the Covenants as a second primary difference. 35 There are four 

mechanisms traditionally employed by UN human rights treaties which are provided for 

to varying degrees. These implementation mechanisms are the creation of a monitoring 

body, the institution of reporting procedures, the establishment of complaint 

mechanisms and lastly, the provision for investigation procedures. The ICCPR has a 

double system of supervision with provision for state reports and an inter-state 

complaints procedure,36 while the ICESCR provides for state reports as the primary 

supervisory mechanism. State parties to the ICCPR are under an obligation to submit 

periodic reports to the Human Rights Committee (HRC) detailing the measures taken to 

'give effect to the rights recognised therein and on the progress made in the enjoyment 

of those rights' .37 The ICCPR also makes detailed provision for inter-state complaints 

to be received and considered by the HRC which is contingent upon a declaration by a 

state party recognising the competency of the HRC in this regard. 38 Since the entry into 

force of the ICCPR in 1976, state parties have not exercised this option. In contrast the 

ICESCR only directly provides for the state reporting procedure under Article 16. As 

with its sister Covenant, and indeed UN human rights law generally, the obligation 

imposed on state parties to submit periodic reports to the CESCR, is a compulsory 

supervisory mechanism. 

35 Cra\'L'11 correctly and somewhat ironically, observed that these pro\'isions were originally called the 
'implementation' "measures. Craven (n 20) 102 Sec generally, \tJtthew Cran:n, The 11I1~'matio"a/ 
Cm'i'lIl/1l1 011 Ec01l0mic. SoC/o! and CII/fllm/ Righls .. / Prespl'c!m.' 011 11\ Den'/opmL'1I1 (C IJlendon 

Paperbacks Oxford 1998) J~ - 43. 
J() Robertson and ~ lerrills (n 10) 41. 
.17 l( '( 'PR, Article 40. 
JM \( 'CPR. Articles 41 and 42. 
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The compulsory nature of the obligation to submit periodic reports detailing the 

measures and progress in giving effect to protected human rights prompted the 

observation that: 

In the UN human rights system, states give up their sovereignty only insofar as 
they are obliged to submit a report to the international organisation.39 

Upon closer inspection of the reporting procedure under the International Covenants the 

potency for human rights protection, if any, of this observation is somewhat diluted. 

The ICCPR and the ICESCR have comparable reporting procedures in that both 

stipulate that state parties submit their initial state report one year following the entry 

into force of the International Covenants which occurred in 1976. Subsequent state 

reports are made every five years in the case of the ICESCR and usually every four 

years under the ICCPR. States acceding to the Covenants after 1976 have one year to 

submit their initial report to the HRC and two years to submit under the ICESCR 

reporting procedure. There are currently 160 state parties to the ICCPR and 155 state 

parties to the ICESCR and the number of overdue state reports stands at 203 and 229 

respectively. Amongst the proposals to streamline the state reporting procedure 

currently being considered by the UN is the production of a single report thereby 

consolidating reporting obligations. 40 Thus it remains that states have reduced the 

potency of the only compulsory supervisory mechanism of UN human rights law.41 

Markus G. Schmidt described the procedure for individual petition to vanous UN 

human rights treaty monitoring bodies as 'one of the major achievements of UN efforts 

aimed at the protection and promotion of human rights'. 42 Indeed Theodor Meron, 

writing in 1990, bemoaned the absence of the individual petition procedure from the 

39 Christoph Schreuer, 'The Waning of the Sovereign State: Towards a New Paradigm for International 
Law?' (1993) 4 European Journal of International Law 448,448. 
40 See for example Office of the United Nations High Commissioner for Human Rights, 'Note on 
Effective Functioning of Human Rights Mechanisms' (26 February 2003) E/CN.4/2003/126. See also the 
proposals for a universal periodic review (UPR) under the HR Council. Felice D. Gaer, 'A Voice not an 
Echo: Universal Periodic Review and the UN Treaty Body System' (2007) 7 Human Rights Law Review 
109. 
41 This is not to suggest that treaty-monitoring bodies have not been complicit in reducing the potency of 
state reporting. Donoho argues that the HRC has consciously delimited its role in relation to stat~
reporting and states: 'No votes are taken, no committee findings are made, and there are no offiCial 
majority positions adopted by the HRC regarding the state reports'. He continues t~ note the consensus 
within the HRC and other similar treaty bodies whereby general comments do not duectly address 
particular violations or country-specific conditions. Donoho (n 31) 860 - 861. 
42 Markus G. Schmidt, 'Individual Human Rights Complaints Procedures based on United Nations 
Treaties and the Need for Reform' (1992) 41 International and Comparative Law Quarterly 645,645. 
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CEDA Wand urged the adoption of an Optional Protocol to the treaty to this end.43 

Such wann endorsements of the procedure for individual petition as a supervisory 

mechanism are unsurprising. As Cassese contends by providing for individual petition 

UN human rights law is directly conferring the right to petition to an international body 

which is exercised by an individual at the international level.44 In other words, the right 

to petition, albeit procedural in nature, is not contingent upon state action beyond the 

initial accession to the relevant treaty and acceptance of the individual petition 

procedure. Hence, the individual petition procedure is an 'arrangement' for the 

guarantee of human rights in the sense employed by Shue, that is a right is only fulfilled 

once arrangements are in place 'for people to enjoy whatever it is to which they have 

the right' .45 

Nevertheless there are a number of limitations to the individual petition procedure.46 

For instance not all states have accepted the competence of UN human rights treaty 

monitoring bodies to receive and consider individual petitions. The Optional Protocol 

to the ICCPR, arguably the 'most visible and most effective' of the individual petition 

procedures,47 has 105 state parties as of November 2006 as against the 160 state parties 

to the ICCPR.48 The HRC has received a total of 1490 communications and issued 547 

views and decisions since the entry into force of the Optional Protocol in 1976. The 

volume of communications has increased exponentially in tandem with increased legal 

complexity of the issues raised.49 Nevertheless, the mechanism is under-utilised in UN 

human rights law more generally as readily illustrated by the fact that the ICESCR has 

no provision for individual petition. 50 

This reveals the 'precarious' position of the right to individual petition.
51 

As Cassese 

succinctly stated, the right to individual petition, 'rests on the will of states' to make 

43 Theodor Meron, 'Enhancing the Effectiveness of the Prohibition of Discrimination Against Women', 
(1990) 84 American Journal of International Law 213, 216. The Optional Protocol to ~e CEDA,!" 
providing for the individual petition procedure opened for signature in 1999 and came mto force m 2000. 

As of 2 November 2006 it has 83 state parties. 
44 Cassese, International Law (n 10) 146 - 147. 
4S Shue (n 14) 16. 
46 Cassese, International Law (n 10) 148 -149. 
47 Schmidt (n 42) 646. 
48 <http://www.ohchr.org/englishlcountries/ratificationl5.htm> accessed 9 November 2006. 

49 Schmidt (n 42) 647 - 648. . ' .. . . .' 
so An Optional Protocol to the ICESCR which would prOVide for an mdl~ldual pentlon mechamsm IS 

currently being considered by an Open-Ended Working Gro.up on an Opnonal Protocol to the 
International Covenant on Economic, Social and Cultural Rights. See 
<http://www.ohchr.orglenglishiissues/escrlintro.htm> accessed 28 August 2007. 
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" ~ 52 prOVISIon lor and to accept the procedure. Furthermore, state parties may withdraw 

from UN human rights treaties at any time, with the notable exception of the 

International Covenants. Thus, a situation may arise, such as that which did occur when 

Jamaica decided to withdraw from the Optional Protocol to the ICCPR in 1997. Hence, 

through indeterminate provisions and supervisory mechanisms states, to paraphrase 

Christoph Schreuer, retain control over their human rights obligations at the 

international level. 53 

B. Who does UN human rights law provide human security for? What 

does UN human rights law provide human security for? 

As noted in Chapter Three the protection of human rights in international law is a 

relatively new phenomenon dating to the end of the Second World War and the 

establishment of the UN. Before 1945 protection of individuals by international law 

was extended, for example, by virtue of a minority treaty or on the basis of foreign 

national status. The UN Charter unequivocally brings human rights into the purview of 

legitimate international concern, prompting what Thomas Buergenthal has termed 'the 

internationalisation of human rights and the humanisation of international law'. 54 Louis 

Sohn goes further stating that the UN Charter has 'deprived the sovereign states of the 

lordly privilege of being the sole possessors of rights under international law' and thus 

has heralded the beginning of 'the human rights revolution'. 55 Steiner and Alston 

voiced a similar sentiment noting the 'radical premise' of human rightS.56 The focus on 

the human being is undoubtedly the driving force behind UN human rights law. The 

recognition of the inherent dignity and equal and inalienable rights of 'all members of 

the human family' in the UDHR along with the pledge to protect human rights by the 

rule of law is illustrative of this dynamic force as is the subsequent treaty making 

activity of the UN documented above. 57 However the simplicity of this truism obscures 

an old recurring tension in UN human rights law between individual rights and group or 

collective rights.58 As Tom J. Farer and Felice D. Gaer observe the old polarity of 

52 Ibid. 
53 Schreuer (n 42) 448. . . 
54 Thomas Buergenthal, 'The Normative and Institutional Evolution ofInternahonal Human Rights' 

(1997) 19 Human Rights Quarterly 703. ., .. , 
55 Louis Sohn, 'The New International Law: Protection of the nghts of mdlvlduals rather than states. 
(1982) 32 American University Law Review 1, 1. . . 
S6 Henry J. Steiner and Philip Alston, International Human Rights ;n Context: Law. Polllles and Morals 

pSI edn OUP Oxford 1996) 148. 
7 UDHR, Preamble. . ' . . 

S8 Henkin et al observe that the term • group rights' is misleadmg and ambiguous as It slmult~eously 
refers to rights vested in a collectivity and to rights vested in individuals that belong to a particular group. 
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'individual liberty versus communal needs' resurfaced during the drafting of the 

International Covenants. 59 The prevailing cold war ideologies set in opposition the 

logics of individual rights and group or collective rights in tenns of the status of 

economic, social and cultural rights in relation to civil and political rights, having 

already settled in favour of individual rights. Thus the rights set forth in the 

International Covenants are primarily individual rights and hence 'the individualistic 

perspective' dominates UN human rights law.60 

Nonetheless it would be fallacious to assume that UN human rights law does not 

countenance group or collective rights. Indeed, van Boven warns against dogmatic 

adherence to the distinction between the rights of individuals and the rights of groups or 

collectives pointing towards the explicit recognition in the UDHR of the place of the 

individual within the community. 61 A similar sentiment is expressed in the Preambles 

to the ICCPR and the ICES CR. 62 Furthennore, all three instruments recognise the 

family as the 'natural and fundamental group unit of society,63 and the UDHR also 

entreats all human beings to 'act towards one another in a spirit ofbrotherhood,.64 In 

addition many of the rights found in the ICCPR have a collective or group dimension in 

that meaningful exercise of the right in question is only possible in association with 

others. Examples of such civil and political rights are freedom of association (Article 

22) and freedom of religion (Article 18), both of which make explicit reference to the 

exercise of the right with others. In a similar manner, albeit somewhat more readily 

visible, the individual rights protected under the ICESCR have economic, social and 

cultural dimensions and thus the individual as a member of a community or society is 

easily discernible. The right to fonn trade unions protected under Article 8 of the 

ICECSR is an obvious example as are the family rights enumerated in Article 10 

See Henkin et al (n 13) 428. Thus the phrase group or collective rights is employed here to denote rights 
that pertain to the individual by virtue of membership of a group and 'rights that pertain to and are 
exercised by the collectivity'. See Steiner and Alston (n 23) 143. 
S9 Tom J. Farer and Felice D. Gaer, 'The UN and Human Rights: At the end of the beginning' in Adam 
Roberts and Benedict Kinsbury (eds), United Nations, Divided World: The UN's roles in international 
relations (2nd edn OUP Oxford 1994) 250. . . . . 
60 Henkin et al (n 13) 429 citing Adeno Addis, 'Individualism, Commumtansm, and the Rights of Ethmc 
Minorities' (1991) 66 Notre Dame Law Review 1219. 
61 Theodoor C. Van Boven, 'Distinguishing Criteria of Human Rights', in Vasak and Alston (ed) (n 18) 
53. Article 29 (1) of the UDHR provides: 'Everyone has duties to the community in which alone the free 
and full development of his personality is possible'. .. . 
62 The fifth preambular paragraph of both the International Cove~ants pro~lde: reahsmg ~at the 
individual, having duties to other individuals and to the commuruty to which ~e b~longs, IS under a , 
responsibility to strive for the promotion and observan~e of the rights recogrused 10 the present Co\'enant . 
63 ICESCR, Article 10; ICCPR, Article 23; UDHR, ArtIcle 16 (I). 
().4 UDHR, Article 1. 
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pertaining to, inter alia, special measures of protection and assistance for children and 

young persons. Hence, it is easy to appreciate van Boven's observation that the UDHR 

and the International Covenants place: 

the human person in various social relationships of which he is an integral part, 
e.g. his family, his religious community, his employment, and the local, national 
and international order. 65 

There are two notable exceptions to the individualistic orientation or perspective of UN 

human rights law, namely the right to self-determination and the rights of minorities.66 

As noted above Article 1 of the International Covenants contains the right to self

determination. It proclaims that all peoples 'freely determine their political status and 

freely pursue their economic, social and cultural development'. This has been described 

as the political perspective of self-determination, whereas the economic perspective is 

found in Article 1 (2).67 Article 1 (2) provides that all peoples may 'freely dispose of 

their natural wealth and resources'. Article 27 of the ICCPR makes provision for the 

rights of minorities in that state parties undertake not to deny to persons belonging to 

ethnic, religious or linguistic minorities the right 'in community with the other members 

of their group, to enjoy their own culture, to profess and practice their own religion, or 

to use their own language'. Thus the right to self-determination is a collective right of 

'peoples' while the rights articulated in Article 27 of the ICCPR are rights of 

individuals by virtue of belonging to an ethnic, religious or linguistic minority. Yet, as 

one commentator has observed 'the terminology does not fully negate the collective 

nature' of the rights therein.68 

It is clear that UN human rights law provides security for human beings primarily on the 

basis of individual rights. The avowed commitment to the full and free development of 

the human being within the community which is evidenced in rights such as freedom of 

65 Van Boven, 'Distinguishing Criteria of Human Rights' (n 61) 54. 
66 These are controversial areas of UN human rights law not in the least because they challenge the 
individualistic foundations of UN human rights law. See more generally Sarah Joseph et aI, The 
International Covenant on Civil and Political Rights: Cases and Commentary (OUP Oxford 2004) 99 
(self-determination) and 571 (minorities); Manfred Nowak, UN Covenant on Civil and Political Rights: 
CCPR commentary (N.P. Engel Kehl1993) 5 - 26 (peoples' right of self-determination); 480 - 508 
(protection of minorities); Louis Henkin (ed), International Bill of Rights: The Co~en~nt on Civil and 
Political Rights (Columbia University Press New York 1981); 92 (the ~elf-detemu~t1on ofpeopl~s) a~d. 
270 (the rights of minorities);, and Alex Conte, Scott Davidson, and Richard Burchill (ed.), Defimng ell'll 
and Political Rights: Thejurispnldence of the United Nations Human Rights Committee (Ashgate 

Aldeshot 2004) Chapters 3 and 9. 
67 Richard Burchill, 'Self-Determination' in Conte, Davidson and Burchill (ed) (n 66) 33. 
68 Richard Burchill, 'Minority Rights' in Conte, Davidson and Burchill (ed) (n 66) 185. See also Allan 
Rosas and Martin Scheinin, 'Categories and Beneficiaries of Human Rights' in Hanski and SuskI (eds) (n 
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religion and family rights, along with the right to self-determination and provision for 

minority rights, ensures that the focus of human security is the human being. As such 

human security is human centred. However, the discovery that individuals are the 

primary right holders under UN human rights law does expose the related issue of duty 

bearers. 

The foregoing exposition clearly establishes that states are the duty bearers under UN 

human rights law in that it creates legally binding obligations for states.69 In this way, 

human security is imbued with a legal character. However, as was evident from the 

discussion above in respect of the International Covenants, the nature of the legal 

obligation created can vary considerably. It will be recalled that the nature of the legal 

obligations assumed by state parties to the International Covenants has been debated 

since the drafting of the ICCPR and ICESCR, with the argument advanced that civil and 

political rights as being of an absolute character were immediately applicable. In 

contrast economic, social and cultural rights were to be progressively realised by the 

state thereby imposing positive obligations on the state. The minority rights provision 

of the ICCPR, Article 27, adds a further layer of legal obligation which is distinct from 

the obligation undertaken by states by virtue of Article 2 (1).70 

To make sense of the multiplicity of obligations undertaken by states under UN human 

rights law, commentators have developed a useful analytical tool, that of typologies of 

obligations. Shue, having identified, as noted above, the three basic rights of security 

rights, subsistence rights and liberty, asserted that three correlative duties attach to these 

basic rights. These duties are the obligations 'to avoid depriving', 'to protect from 

deprivation' and 'to aid the deprived' .71 While Shue's 'very simple tripartite typology 

of interdependent duties' 72 has been subject to academic scrutiny and debate,73 and 

indeed other commentators have added new typologies of obligations,74 the most cited 

and arguably the authoritative typology of obligations under UN human rights law
75 

is 

69 See also Christian Tomuschat, Human Rights: Between Idealism and Realism (OUP Oxford 2003) 37. 
Allan Ros~s and Martin Scheinin also discuss whether non-state actors, particularly in conflict situations, 
have human rights obligations. Rosas and Scheinin (n 68) 59 - 60. 
70 Burchill, 'Minority Rights'(n 68) 183. 
71 Shue (n 14) 52. 
72 Ibid. 
73 See generally SepUlveda (n 25) 157 - 164. 
74 For example, Steiner and Alston (n 23) 182 - 184. . . . 
75 The Committee on Economic, Social and Cultural Rights has adopted a tripartite typology. See . 
Committee on Economic, Social and Cultural Rights, 'Outline for drafting general comments on specific 
rights of the International Economic, Social and Cultural Rights' (19 November 1999) E,iC. 121 1999/11. 
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remarkably similar to that advanced by Shue.76 This 'tripartite typology' consists of the 

obligation 'to respect', 'to protect' and 'to fulfil'.77 

The obligation to respect human rights requires states, as the principal duty bearer 

under UN human rights law, to refrain from interfering with or limiting the enjoyment 

of the articulated rights. This necessarily involves non-discriminatory laws, practices or 

policies on the part of the state party and thus may require legislative or judicial 

measures.78 An example of the obligation to respect is found in Article 2 (1) of the 

ICCPR which clearly demonstrates the duty of non-interference, principle of non

discrimination, and the institution of legislative or other measures. It is unsurprising 

that the obligation to respect has been likened to the negative right and immediate 

obligation dichotomy that characterised the drafting of the International Covenants.79 

Indeed the duty of non-interference on the part of the state is the hallmark of this 

dichotomy which essentially means, for example, the right to life imposes the 

correlative duty on the state to refrain from killing. The obligation to respect makes 

clear that the principle of non-discrimination and necessary legislative and other 

measures are required in addition to the duty of non-interference. Furthermore, Steiner 

and Alston argue that the obligation to respect extends beyond the state and enjoins 

individuals and non-state entities to respect the articulated rights.80 In contradistinction, 

Manfred Nowak identifies the withdrawal of the state from 'areas relevant for human 

rights' by way of, for example, privatisation, as diminishing the state's obligation to 

respect and therefore increasing the likelihood of human rights violations, apparently as 

individuals and non-state actors do not have a comparable obligation to respect.
8

! 

The obligation to protect human rights requires states to prevent violations of human 

rights by third parties. It thus demands positive action by the state, for example, to 

create laws protecting against violation and to guarantee access to enforceable legal 

Annex IX 135 - 136. Magdalena SepUlveda assesses the typology proposed by the Committee
obligations of immediacy, obligations of conduct and obligation to respect, to protect and to fulfil and 
obligation to promote. Sepulveda (n 25) 174 - 209. 
16 Sepulveda (n 25) 157. " . 
11 Cecilia M. Ljungman, 'Applying a Rights-Based Approach to Development: Concepts and P~nclples 
(Paper presented at 'The Winners and Losers from the Rights-~ased Approaches Development, 
University of Manchester, February 2005) 4; Nowak, Introduc.tlo~ (n 10), 49- 7 ~. 
18 The creation of 'institutional machinery essential to the reahsatlOn ofnghts IS the second component 
of Steiner and Alston's typology. Steiner and Alston (n 23) 182 - 183. 
79 Ibid 182 and Nowak, Introduction (n 10) 49. 
80 Steiner and Alston (n 23) 182. 
81 Nowak, Introduction (n 10) 49. 

150 



remedies. Such positive state action is directed towards individuals and non-state 

entities. This challenges not only the utility of the traditional negative/positive rights 

distinction as Steiner and Alston contend,82 but also the dominant position accorded to 

the vertical relationship of state and individual in UN human rights law.83 It does so by 

entailing the 'application of human rights between individuals or other private 

subjects' .84 Nonetheless, Nowak's warning against conflating the obligation to protect 

with the issue of the extent to which human rights obligations under UN human rights 

law have horizontal effect remains. 85 

According to Nowak the obligation to fulfil 'refers to the state's obligation to take 

legislative, administrative, judicial and practical measures necessary to ensure that the 

rights in question are implemented to the greatest extent possible'. 86 To Cecilia M. 

Ljungman the obligation to fulfil involves 'issues of advocacy, public expenditure, 

governmental regulation of the economy, the provision of basic services and related 

infrastructure and redistributive measures' .87 In many respects this understanding of the 

obligation to fulfil human rights resembles an amalgamation of the fourth and fifth 

components in Steiner and Alston's typology of obligations that of the obligation to 

provide goods and services to satisfy rights and the obligation to promote rights, the 

content of which are self-evident. 88 It is unsurprising that this third pillar in the 

tripartite typology has been further sub-divided to include the obligation to facilitate, the 

obligation to provide and the obligation to promote.89 The obligation to facilitate refers 

to the active engagement by the state by way of measures to guarantee opportunities to 

enjoy the human rights in question, while the state's obligation to provide pertains to the 

direct provision of the relevant right. This aspect of the obligation to fulfil is evident in 

the right to primary education (Article 14 ICESCR) where the right demands direct 

provision by the state, although the obligation to provide also applies to situations when 

82 Steiner and Alston (n 23) 183. . 
83 It is acknowledged that there are reasons for this position, in particular ~e ~r~ent ~at If 
intemationallaw recognises obligations as regards human rights betwe~n.mdlvlduals thIS would arguably 
'dilute the notion of individual inalienable rights'. See Rosas and Schemm (n 68) 58. 
84 Ibid 50. 
8S Nowak, Introduction (n 10) 50. 
86 Ibid 49. 
87 Ljungman (n 77) 4. 
88 Steiner and Alston (n 23) 183 - 184. . 
89 UN Committee on Economic, Social and Cultural Rights. 'General Comm~nt ~o. 12 (12 May, 1999), 
UN Doc E/C.l2/199915; Maastricht Guidelines, 'Maastricht Guidelines on VIOlations of Econonuc. SOCial 

and Cultural Rights' (22 - 26 January 1999) , .' 
<http://wwwl.umn.edulhumanrts/instreelMaastnchtgUldehnes .html> accessed 28 August 2007. paras. 6 
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individuals are unable to realise their rights under the prevailing conditions, such as 

natural disasters. Finally, the third prong of the obligation to fulfil, the obligation to 

promote, encompasses research, training and dissemination activities. 

The tripartite typology recognises that the obligations to respect, to protect and to fulfil 

are necessary for the enjoyment of human rights, whether civil and political rights or 

economic, social and cultural rights. By eschewing the emphasis on the nature of 

human rights the typology jettisons the simplistic dichotomies of negative 

right/immediate obligation and positive right/progressive obligation. The typology 

favours analysis on the basis of the proposition, first advanced by Shue, that each 

human right imposes a number of different but interdependent obligations. Thus, in the 

last analysis, the tripartite typology uncovers three perspectives to the legal character of 

human security, namely to respect, protect and fulfil the human rights of human beings. 

Human security, by extension, is preventive, protective and empowering/enabling. 

UN human rights law enunciates numerous human rights. The International Covenants 

alone set forth 32 human rights. The question is thus raised as to whether human 

security distinguishes between human rights or, put more simply, which human rights 

provide the content of human security. There are two ways, found in the academic 

literature, in which human security may potentially distinguish between human rights 

and thereby delineate the content of human security. First human rights have been 

distinguished on the basis of the nature of the human rights - civil and political rights or 

economic, social or cultural rights - and, second on the basis that, following the 

argument of van Boven, certain human rights are 'fundamental'. 90 The idea of 

generations of rights and, more particularly, the superiority of civil and political rights 

has been questioned. 91 The indivisibility of human rights is now well settled as a 

principle of UN human rights law as is the interdependence and interrelatedness of 

human rights. In 1993 the UN Vienna Declaration and Programme for Action 

proclaimed that: '[a]ll human rights are universal, indivisible and interdependent and 

interrelated.,92 The GA had previously articulated the principle of the interdependence 

90 Van Boven, 'Distinguishing Criteria of Human Rights' (n ~1) 43. 
91 Javaid Rehman, International Human Rights Law: A f1r~cllcal approach (Longman Harl~w 2003) 105. 
92 UN GA, 'Vienna Declaration and Programme of Action (12 July 1993) UN Doc AlCONF.157/23, 
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and interrelatedness of human rights in 195093 which was subsequently mirrored in the 

Preambles of the International Covenant. 94 Nonetheless the onset of the Cold War 

ensured the perpetuation of the distinction between civil and political rights and 

economic, social and cultural rights, notwithstanding the assertion of the principle of 

interdependence and interrelatedness of civil and political rights and economic, social 

and cultural rights in the International Covenants. The Vienna Declaration is a welcome 

restatement and reaffirmation of the principles of indivisibility and interdependence and 

interrelatedness of human rights. Indeed a further two principles of UN human rights 

law may be distilled from the Vienna Declaration, that of equality and non

discrimination and the universality and inalienability of human rights. 95 These four 

principles of UN human rights law are the normative underpinnings of UN human rights 

law. As such they provide a benchmark against which to assess van Boven's argument 

for distinguishing between human rights and, in tum, to determine which human rights 

provide the content of human security. 

Van Boven advances an argument for a hierarchy of human rights based on a distinction 

between 'fundamental' human rights and 'other' human rights. 96 He readily 

acknowledges that 'the fundamental nature of certain rights has been a matter of 

different appreciation and evaluation' ,97 but nevertheless continues to make a persuasive 

case for distinguishing between human rights which rests on two pillars. The first pillar 

is the existence of what van Boven calls 'supra- positive rights'. These are described as 

'rights whose validity is not dependent on their acceptance by the subjects of law but 

which are at foundation of the international community'. 98 This invokes the idea of 

peremptory norms, which are defined by the Vienna Convention on the Law of Treaties 

as norms that are 'accepted and recognised by the international community of states as a 

whole as a norm from which no derogation is permitted'. 99 The allusion is particularly 

strong as van Boven refers to apartheid as achieving a 'prominent position' within the 

scheme of supra-positive rights before proceeding to discuss non-derogable rights. 100 

93 UN GA Res 421 (V) (E), 'Draft International Covenant on Human Rights and measures of 
implementation: future work of the commission on human rights' (4 December 1950). 
94 ICCPR and ICESCR, premabular para. 3. . 
95 UN GA, 'Vienna Declaration' (n 92) para 1 (universality and inalienability) and para 15 (equahty and 

non-discrimination) 
96 van Boven, 'Distinguishing Criteria of Human Rights' (n 61) 43 - 59. 
97 Ibid 43. 
98 Ibid. 
99 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 
1155 UNTS 331 (VCLT) Article 53. 
100 van Boven, 'Distinguishing Criteria of Human Rights' (n 61) 44. 
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The second pillar upon which van Boven's argument rests is the existence of non

derogable rights as evidenced in treaties such as common Article 3 of the Gene\·a 

Conventions and Article 4 of the ICCPR. The former stipulates a minimum standard in 

times of non-international conflict, and the latter lists rights from which no derogation is 

permitted even when an emergency situation prevails. Such rights include the right to 

life and freedom from torture or cruel, inhuman or degrading treatment or punishment. 

The existence of non-derogation clauses prompts van Boven to conclude that 'therc is at 

least a minimum catalogue of fundamental or elementary human rights' .101 In support 

of this hierarchy of human rights van Boven refers to, inter alia. the procedures 

instituted under ECOSOC Resolutions 1235 and 1503 as innovations in UN practice to 

examine violations of human rights and fundamental freedoms which are premised on 

'the fundamental nature of the human rights norms involved,.102 

In this way van Boven distinguishes between 'fundamental' human rights and 'other' 

human rights, where fundamental rights are binding on states, irrespective of consent by 

way of treaty and are valid at all times as no derogation is permitted. However in 

introducing another dichotomy of 'fundamental' human rights and 'other' human rights, 

van Boven transgresses at least two of the principles providing the normativc 

underpinnings of UN human rights law. Indeed, van Boven appreciates that he is 

resisting the pull of the mainstream thinking on the indivisibility of human rights in 

advocating a hierarchy of human rights and thereby dividing the 'single package' .103 

Further the pillars upon which van Boven founds his hierarchy of human rights 

impinges on the principle of interdependence and interrelatedness of all human rights 

regardless of whether civil and political rights or economic. social and cultural rights. 

By emphasising non-derogable rights in his scheme, as these are civil and political 

rights, van Boven rejuvenates the argument on the superiority of civi I and political 

rights. 

Magdalena Sepulveda holds that 'useful distinctions are not to be made between rights 

but, rather, between different kinds of duties'. 1(\4 \Vhile this statement is directed 

towards distinguishing between rights on the basis of whether the rights are civil and 

101 Ibid 46. 
10~ Ibid 4S. 
10J Ibid 43. 
104 Seplil\'l~da (n 25) 157. 



political or economic, social and cultural in nature and thus marks a rejection of the idea 

of generations of human rights, it is equally valid for van Boven's argument regarding 

the 'fundamental' nature of human rights. More importantly, it indicates the path 

forward as attention is reoriented towards the legal obligations created by UN human 

rights law. In particular it brings into sharp relief the tripartite typology of the 

obligation to respect, the obligation to protect and the obligation to fulfil. Indeed 

Sepulveda argues that 'it is easier to assess what specific state behaviours are necessary 

or compulsory for the implementation of a right, thereby increasing the understanding 

of its content' .105 Thus the focus on the legal obligation not only serves to determine 

the content of human security as the human rights found in the entire corpus of UN 

human rights law, it also helps to alleviate the indeterminateness of UN human rights 

provisions that was seen as a fundamental weakness by Donoho. The focus on the 

typology of human rights obligations, however rudimentary, with the focus on the legal 

obligation produces, serves to further delineate human security. Hence, a template of 

human security thresholds is produced by the tripartite typology of the obligations to 

respect, to protect, and to fulfil. In this regard it will be recalled that Chapter One 

emphasised the importance of a human security threshold in order to harness the 

analytical and practical value of human security. 

This assessment of UN human rights law provides further specification of 'human 

security'. Human security is human centred, preventive, protective and empowering, the 

content of which is defined by way of reference to UN human rights law as underpinned 

by the principles of equality, non-discrimination, and the universality and inalienability 

of human rights. In other words, the cumulative effect of these observations is to 

support the proposition advanced in Chapter Three that UN human rights law provides 

the legal and normative basis for achieving human security. However, while the 

prospects of achieving human security on the basis provided by UN human rights law 

would appear assured, the foregoing exposition of UN legal regime for the promotion 

and protection of human rights reveals that the logics of the state are perhaps inimical to 

human rights protection. This is unsurprising given the 'revolutionary' precept of UN 

human rights law, against which states employ indeterminate language and weak 

supervisory mechanisms to retain control over their human rights obligations at the 

international level. As such the tension between the logics of 'state' and 'individual', 

lOS Ibid 12. 155 



born from situating human rights protection in international law, are manifested in 

provisions of UN human rights treaty law, which raises the question of the effectiveness 

of UN human rights law as the legal and normative basis for achieving human security. 

Before embarking on such an assessment of UN human rights law, it is necessary to 

return to the countervailing logics of 'human rights protection' and 'sovereignty'. 

III. OF 'HUMAN RIGHTS PROTECTION' AND 'SOVEREIGNTY' 

It will be recalled that Chapter Three charted the penetrating effect of human rights on 

sovereignty. This penetrating effect has helped to produce what one commentator has 

described as a 'simple binary opposition' comprised of the proposition that, on the one 

hand, the 'erosion of sovereignty is a bell-wether of progress for human rights' and, on 

the other, sovereignty vitiates human rights protection.106 In the latter respect, it is clear 

from the preceding Part that sovereignty does effect human rights protection as states 

have employed a number of tools, such as indeterminate language and weak supervisory 

mechanisms, by which to retain control over their UN human rights obligations. This 

Part briefly returns to re-examine sovereignty in order to begin to illuminate the 

converse relationship with human rights protection from that charted in Chapter Three. 

In order to do so the Part draws a distinction between sovereignty as a political and 

legal construct. 

The UN is founded on the principle of the sovereign equality of all states (Article 2 (l) 

which 'embraces two logically distinct notions' namely sovereignty and legal 

equality.l07 The latter is conventionally understood as entailing that all states are equal 

in law. 108 While this is not intended to countenance the factual disparities between 

states born of economic or political considerations, a potential disjuncture appears upon 

closer inspection of the UN Security Council in which special powers and functions are 

bequeathed to the five permanent members of the US, the UK, Russia, China and 

France.109 However, 'sovereignty', as the other notion embraced by the principle of 

sovereign equality, epitomises political realities as it speaks to the capacity or the power 

106 Karima Bennoune, 'Sovereignty Vs Suffering'? Re-examining Sovereignty and Human Rights through 
the Lens of Iraq' (2002) 13 European Journal of International Law 241. 244. 
107 Cassese International Law (n 10) 48. . 
108 Henkin ~ees the legal conception of the equality of states as entailing that ~tates are 'e.qual 10 status. 
person-hood, legal capacity, rights, duties, and responsibilities'. Louis Henkin, InternatIOnal Law: 
Politics and Values (Kluwer Law International Bostonffhe Hague/London 1995) 10. . . 
109 The special powers and functions of the permanent five arguably do .n~t breach the pnnclple ~f legal 
equality as they originate in the exercise of sovereignty. Nevertheless, It IS a clear legal expression of the 

unequal status of some states. Ibid 11. 156 



of states over a people and territory. The anatomy of sovereignty is such that it 

possesses an internal aspect and an external aspect, which are generally accepted as the 

defining characteristics of sovereignty.110 Hedley Bull described the internal aspect of 

sovereignty as meaning 'supremacy over all other authorities within that territory and 

jurisdiction' and the external aspect as 'independence of outside authority', III to which 

Martti Koskenniemi imparted a legal aura when he equated internal sovereignty to self

determination and read external sovereignty as independence which he then explained 

in terms of jurisdiction over a territory. I 12 Indeed there are a number of principles that 

support sovereignty including self-determination, jurisdiction over a territory and 

popUlation, the prohibition on the use of force, and the duty of non-interference. 1 \3 

Thus the principle of sovereignty is 'supported by a whole range of corollary principles 

and rules' 114 and in this way a distinction between sovereignty as a political and legal 

construct may be drawn, the contours of which are revealed in part. 

In addition sovereignty is regulated by law, such as those obligations arising under 

treaty law and indeed those stemming from customary international law. 115 For 

instance, the law on state immunity exists precisely to delineate the exercise of 

sovereignty.1l6 In this light, Brownlie's observation that 'the whole of law could be 
. f h . f .., I 117 expressed In terms 0 t e co-exIstence 0 sovereIgntIes resonates strong y. 

Nonetheless, it clear that law supports and restricts sovereignty. Thus drawing a 

distinction between sovereignty as a political and legal construct offers a departure point 

from which to penetrate beyond the simple binary opposition of sovereignty as bad for 

human rights protection, the erosion of which is good for human rights protection. 

110 Cynthia Weber, Simulating Sovereignty: Intervention, the State, and Symbolic Exchange (CUP 

Cambridge 1995) 1. . 
III Hedley Bull, The Anarchical Society: A Study of order in world P?litics (~algrave Basmgstoke 2002) 8. 
112 Martti Koskenniemni, From Apology to Utopia: The structure of mternatlOnallegal argument 

(Finnish Lawyer's Publishing Company Helsinki 1989) 207. 
1\3 See for example, Brownlie (n 12) 287. . . ' 
114 Max Plank Institute for Comparative Public Law and International Law, Encyclopedw of Publtc 
International Law (North-Holland AmsterdamlNew YorkiOxfordfTokyo 1987) 410. 
liS Cassese, International Law (n 10) 98; Brownlie (n 12) 288.. ., . . . 
116 See Hazel Fox 'International Law and Restraints on the ExerCIse of Junsdlctlon by National COlrts of 
States' in Malcol~ D. Evans (ed), International Law (2

nd 
edn OUP Oxford 2006) 361 

117 Brownlie (n 12) 287. 157 



IV. THE EFFECTIVENESS OF UN HUMAN RIGHTS LAW: 

CHALLENGES FOR ACHIEVING HUMAN SECURITY 

This Part examines the effectiveness of UN human rights law as the legal and nonnative 

basis for achieving human security, and places particular emphasis on identifying and 

assessing obstacles or challenges to the achievement of human security which stem 

from UN human rights law. As intimated in the preceding Part, the logics of the 

sovereignty do not necessarily coalesce with those of human rights protection. Hence, 

this Part advances the specific argument that the exercise of sovereignty by states 

hampers the effectiveness of UN human rights law for achieving human security. This 

is illustrated by examining reservations to UN human rights treaties in tenns of the 

countervailing logics of 'human rights protection' and 'sovereignty' to detennine the 

effectiveness of UN human rights law as the legal and nonnative basis for achieving 

human security. The reason for the focus on reservations to UN human rights treaties is 

twofold, firstly as evidenced above, UN human rights law is predominantly treaty-based 

and secondly, UN human rights treaties are subject to a disproportionately high number 

of reservations in comparison to other multilateral treaties. This is significant for 

present purposes as the effect of a reservation is to 'exclude or modify the legal effect' 

of the provision of the UN human rights treaty in question. 

A. Reservations to UN Human Rights Treaties 

The issue of reservations to UN human rights treaties and human rights treaties III 

general 118 is as complex as it is perplexing. 119 Indeed academic scholarship remains 

divided on the key issue of the effect of reservations, detrimental or beneficial, on 

human rights treaties. 120 This is often reduced to the basic dichotomous proposition that 

treaty integrity is undermined by reservations 121 while on the other hand reservations 

ensure widespread participation by states and thereby contribute to the universality of 

118 The three regional human rights treaties provide for reservations. ?n reserva~ons to ~egional human 
rights treaties see Susan Marks, 'Three Regional Human Rights Treaties and then Expenence of 
Reservations' in 1. P. Gardner (ed), Human Rights as General Norms and a State's Right to Opt Out: 
Reservations and objections to human rights conventions (British Institute of International and 

Comparative Law London 1997) 64. .... 
119 Rosalyn Higgins, 'Introduction' in Gardner ~ed.) (~.118) xv; ~Iesbeth LIJnzaad, ReservatIOns to UN 
Human Rights Treaties: Ratify and ruin? (Martmus N1J~offPubhshe~ Dordr~cht 1995) 3. . 
120 See for example Belinda Clerk. The Vienna Convention Reservations .Regime and the Convention on 
Discrimination against Women' (1991) 85 American Journal of InternatIOnal Law 281. Cf. Edward T. 
Swaine, 'Reserving' (2006) 31 Yale JOllrnal oflnternati~nal Law 307. 
121 Treaty integrity for present purposes refers to 'protection of the ~eaty as.a coher~nt whole. self- , 
sufficient by virtue of its own terms' per Rosalyn Higgins. 'The Umted Nations: Still a force for peace 

(1989) 52 Modern Law Review 1, 1. 
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the given treaty regime. 122 The International Law Commission (ILC), the body charged 

with the codification and progressive development of international law,123 is content to 

affirm the status quo by offering clarification of the existing legal rules as found in the 

Vienna Convention on the Law of Treaties 1969 (VCLT).124 The ILC has also resisted 

calls to reform the relevant provisions of the VCLT regardless of whether wholesale 

reform or modification of the current reservations regime is suggested. This section 

provides an account of the motivations prompting states to enter reservations to UN 

human rights treaties before turning to detail the applicable law on reservations under 

theVCLT. 

(i) Why States Enter Reservations to UN Human Rights Treaties 

According to Ryan Goodman when states consent to be bound by human rights treaties 

they do so in order to, first, 'promote human rights standards (whether domestically or 

internationally or both)' and second, 'to minimise the treaty's infringement on aspects 

of domestic sovereignty that the state does not want to relinquish'. 125 By entering 

reservations, Goodman asserts states are able to accomplish both goals. The 

International Court of Justice (ICJ) in the Genocide Convention Case framed these 

goals in terms of a dichotomous tension between human rights protection and national 

sovereignty which the Court resolved by finding that the object and purpose of a treaty 

limits the freedom of states to make reservations to the treaty in question, that is 

restricts the exercise of sovereignty by the state concerned. 126 Yet, Jeremy McBride 

argues, on the basis of state practice, that states do not necessarily enter reservations in 

furtherance of national sovereignty. 127 Rather, McBride asserts that the motivation 

prompting the formulation of a reservation by a state is multifaceted and may in fact 

include human rights concerns. In this respect, he refers to the capacity of a state to 

safeguard the human rights obligations enunciated in the given treaty as factor in the 

122 The IC] attempted to chart a mid-way course between these considerations. Reservations to the 
Convention on the Prevention and Punishment of the Crime of Genocide (Advisory Opinion) 1951 
<http://www.icj_ciLorg/docketifiles/12/4283.pdf>accessed28August2007.Asimilar rationale also 
underpins the relevant provisions of the VCLT. International Law Commission (ILC), 'Report on the 
Draft Articles of the Vienna Convention on the Law of Treaties with commentaries 1966' 
<http://untreaty.un.orglilc/texts/instruments/englishlcommentariesll 1 1966.pdf> accessed 28 August 
2007. This is discussed more fully below. 
123 UN GA Res 174 (II), 'Establishment of an International Law ~o~ssion' (21 Nove~er 1947)., 
124 See for example, ILC, 'Report of the International Law Comnusslon on the Work of Its 58 SessIOn (I 
May _ 9 June and 3 July - 11 August 2006) UN Doc N611l 0, Chapter VII para, 95, 
125 Ryan Goodman, 'Human Rights Treaties, Invalid Reservations, and State Consent' (2002) 96 

American Journal of International Law 531, 536. 
126 Genocide Convention Case (n 122) 24. 
121 Jeremy McBride, 'Reservations and the Capacity to Implement Human Rights Treaties' in Gardner (ed) 

(n 118) 121 - 122. 
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decision to enter a reservation and notes financial, personnel and institutional 

considerations as capacity issues that may prompt a reservation. While McBride 

ultimately concludes that reservations 'actually promote, rather than hinder, the cause of 

human rights', 128 this account does explain the sheer volume of reservations to UN 

human rights treaties. In contrast, Goodman attributes the high incidence of 

reservations to the existence of 'accessory' reservations, that is reservations that that are 

not essential to the state's consent to be bound by the provisions of the human rights 

treaty in question,129 and as such may be properly seen as an excessive exercise of 

sovereignty. 

The rationale underpinning the reservation entered by Australia to Article 10 of the 

ICCPR resonates with McBride's analysis. Upon ratifying the ICCPR Australia made a 

number of reservations, including to Article 10 which provides for, amongst others, the 

segregation of accused persons and convicted persons along with the segregation of 

accused juvenile persons from adults, on the basis that 'the principle of segregation is 

accepted as an objective to be achieved progressively' .130 Catherine Redgwell points to 

this reservation as an example of a reservation that is more palatable or at least less 

objectionable to the UN Human Rights Committee (HRC), the treaty monitoring body 

of the ICCPR. Indeed General Comment 24, which details the position of the 

Committee in respect of reservations to the ICCPR, specifically contemplates a scenario 

such as the Australian reservation when the Committee states therein: 

The possibility of entering reservations may encourage states which consider 
that they have difficulties in guaranteeing all the rights in the Covenant none the 
less to accept the generality of obligations in that instrument. Reservations may 
serve a useful function to enable states to adapt specific elements in their laws to 
the inherent rights of each person as articulated in the Covenant. 131 

The HRC distinguished between three types of reservations to the ICCPR in General 

Comment 24, with reservations that 'exclude the duty to provide and guarantee 

particular rights in the Covenant' falling under the first category. The second category 

of reservations are 'couched in more general terms' and are 'often directed to ensuring 

the continued paramountcy of certain domestic legal provisions' while the third 

category covers reservations which are 'directed at the competence of the 

128 Ibid 122. 
129 Ibid. 
130 [1980] Australian Treaty Series 23. 
131 UN HRC 'General Conunent 24' (4 November 1994) UN Doc. CCPRlC/21IRev. t 'Add.6, para. 4. 
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Committee' .132 According to the Committee such reservations, regardless of the good 

intentions underpinning them, 'undermine the effective implementation of the Covenant 

and tend to weaken respect for the obligations of States parties' .133 Hence the effect of 

reservations on human rights treaties may, as was succinctly expressed by Rosalyn 

Higgins, 'place strain upon the integrity of the treaty system,134 in a legal and normative 

sense and thereby undermine the effectiveness of UN human rights law. Indeed, the 

Australian reservation to Article 10 of the ICCPR may be seen as an accessory 

reservation as it remains in place, notwithstanding the withdrawal of the majority of 

reservations made upon ratification, with the unfortunate inference that the objective of 

segregation articulated in Article 10 (2)(b) has not been progressively achieved. 

Thus, the high incidence of reservations to UN human rights treaties, when seen in this 

light, not only adversely impacts on the legal and normative integrity of a treaty regime, 

but also do not advance the reputed goal of states in ratifying a human rights treaty, that 

of promoting human rights standards 135 and indeed weakens respect for the human 

rights obligations therein. While, the influence of sovereignty is apparent in the 

formulation of reservations, the motivations of states for entering reservations are not a 

consideration in the reservations regime provided for by the VCL T. Furthermore, the 

above account of the motivations prompting states to enter reservations to UN human 

rights raises the spectre of the fundamental question of whether to permit or prohibit 

reservations to UN human rights treaties which is resolved below in the guise of an 

examination of the applicable law under the VCLT. 

(ii) The Applicable Law: The Vienna Convention on the Law of Treaties 

Few UN human rights treaties contain a reservations clause beyond a provision to the 

effect that reservations that are 'incompatible with the object and purpose' of the treaty 

are not permitted. 136 Of the seven core UN human rights treaties for example, the 

ICCPR and the ICESCR are silent on the question of states entering reservations to the 

provisions therein. The CEDA W, the CRC and the ICPRMW all contain a provision 

132 Ibid para. 1. Rosalyn Higgins asserts that all reservations op~rat~ to 'exclude the perfor:mance of th.at 
treaty body whether in monitoring compliance through an ex~nunatIon of state re~orts, or m pronoun~1Og 
upon legal claims brought for determination in the case law) m respect of the subject matter reserved. 

Higgins, 'The United Nations' (n 121) 12. 
133 Ibid. 
134 Higgins, 'The United Nations' (n 121) 11. 
I3S Goodman (n 125) 536. . . 
136 This was the standard adopted by the IC] in the Genocide Convention ~ase. Ge~ocldc Com'entlOTI 
case (n 122) 15 - 16. There are a limited number ofexarnple.s ofh~~n ~lgh~s tr~atles, be~ore the VCLT, 
that prohibit reservations one of which is the Convention agamst DlscnnunatIon 10 Education 1962. 
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stipulating that reservations which are 'incompatible with the object and purpose' of the 

treaty in question are impennissible.137 The CERD, which also considers reservations 

which are incompatible with its object and purpose as impennissible, is notable in 

bestowing a mathematical tenor to the standard. According to Article 20 a reservation 

is incompatible when two thirds of the state parties to the Convention object to the 

reservation. 138 In contrast, the CAT only permits reservations that pertain to the 

competence of the Committee against Torture. 139 The dearth of guidance from UN 

human rights treaties on the issue of reservations does not mean that reservations to UN 

human rights treaties exist in a legal vacuum. Indeed the IC] was emphatic that 'it 

could certainly not be inferred from the absence of an article providing for reservations 

in a multilateral convention that the contracting States are prohibited from making 

certain reservations', 140 a position that was subsequently endorsed by the ILC. 141 Thus, 

as Catherine Redgwell has noted, the silence of the two Covenants on the issue of 

reservations means that the VCLT applies as a mater of general international law. 142 

Furthennore, for example, the Committee on the Rights of the Child has explicitly 

stated that the reservation regime provided for in the VCLT applies to reservations 

made to the CRC,143 while the Committee on the Elimination of Discrimination against 

Women has made statements to similar effect. 144 In short, the residual or default 

position for assessing reservations to UN human rights treaties is that contained in the 

VCLT, more particularly in Articles 19 - 23 of the VCLT. 145 Hence, as a matter of 

legal interpretation, human rights protection by way of UN human rights treaty is 

subject to the contractual dynamics reflected in the VCLT. 

\37 CEDAW, Article 28; CRC, Article 51 and ICPRMW, Article 91. 
138 CERD, Article 20. David Harris states that this is a requirement that is unlikely to be met. David 
Harris Cases and Materials on International Law (6th edn Sweet and Maxwell London 2004) 813, , 
footnote 80. 
139 CAT, Article 28. 
140 Genocide Convention Case (n 122) 22. 
141 ILC (n 122) 204. . . 
142 Catherine Redgwell, 'Reservations to Treaties and Human Rights COmmIttee General Comment No. 
24 (52)' (1997) 46 International and Comparative Law Quarterly 390,394. 
143 UN Committee on the Rights of the Child, 'General Comment No.5' (27 November 2003) UN 

CRC/GC/2003/5, paras. 13 - 16. . 
144 UN Committee on the Elimination of Discrimination against Women, 'General RecommendatIon No. 

20' (1992). para. 2 (c) 
<http://www.un.orglwomenwatchldaw/cedaw/recommendations/reco~.htm#recom20> a~cessed 28 
August 2007. The website of the Committee also refers to the VCL T 10 respect of reservations to the 
CEDAW.<http://www.un.orglwomenwatchidaw/cedaw/reservations.h.tm> accessed 2~ Au~~st 2007. 
145 Catherine Redgwell, 'The Law of Reservations in Respect of MultIlateral ConventIons 10 Gardner (ed) 

(n 118) 4. 162 



Under the VCLT regIme a reservation is a unilateral statement by a state which 

'purports to exclude or to modify the legal effect of certain provisions of the treaty in 

their application to that State'. 146 Such a statement may be made by a state when 

signing, ratifying, accepting, approving or acceding to a multilateral treaty and must be 

made in writing and communicated to the state parties to the convention and other states 

entitled to become parties to the treaty.147 However, the regime established by the 

VCLT places a number of conditions on the ability of states to enter reservations to 

multilateral treaties. For instance, a reservation cannot be made if the treaty expressly 

prohibits the reservation in question or provides that only specific reservations can be 

made and finally the VCLT stipulates that reservations that are incompatible with the 

object and purpose of the treaty are not permitted. 148 The ILC, in the commentary to the 

Draft Articles on the Law of Treaties which provided the basis for the VCLT, 

acknowledged that whether a reservation fell to be considered under the latter category 

was 'very much a matter of the appreciation of the acceptability of the reservation by 

the other contracting States' .149 

The VCLT does not require all the states which are party to the treaty to accept a 

reservation. This position, as encapsulated in Article 20 of the VCL T, is a marked 

departure from the position of the League of Nations which advocated the principle of 

unanimity on the grounds of upholding treaty integrity. 150 The ILC explained the 

abandonment of the principle of unanimity in favour of the doctrine of the 'universality 

of treaties' in terms of the increased membership of the international community, which 

brought economically, politically and culturally diverse states to the negotiating table. 

In order to attain 'a more general acceptance of multilateral treaties' the ILC contended 

that it was necessary to adopt a 'universality' approach to the law on reservations, 

particularly as the greatest obstacle to the development of international law was the 

failure of negotiating states to become parties to conventions. 151 In short, the ILC saw 

participation by the greatest number of states accepting the majority of the treaty 

provisions as 'essential to ensure both the effectiveness and the integrity of the 

146 VCL T Article 2. 
147 VCL T: Article 19 and 23. In practice the UN SG acts as the depository for treaties and the reservations 

thereto. 
148 VCLT, Article 19. 
149 ILC (n 122) 207. . ., 
ISO David Harris asserts that the Vienna Convention follows the Pan-Amencan Umon m contrast to the 
League of Nation which held 'to the classical doctrine' that acceptance by all the parties was required 
thereby maintaining treaty integrity. Harris (n 13S) SII- S12. 
lSI ILC (n 122) 206. 
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treaty,.152 As a result the VCLT adopts a rather nuanced approach to the acceptance of 

and objection to reservations which is designed to enhance participation and ultimately 

secure universality of the treaty regime in question. For instance acceptance of a 

reservation is not required where the reservation in question is expressly authorised bv 

the treaty unless otherwise provided for by the treaty, while acceptance is required by 

all the parties to a convention which is the constituent instrument of an intemational 

organisation and when the application of a treaty in its entirety is an essential condition 

of the consent to be bound amongst a limited number of state parties. 153 

Article 20 (4) is the 'catch-all' clause which stipulates that a treaty will enter into force 

between a state that accepts a reservation and the state making such a reservation, and 

will also enter into force between a state which objects to a reservation and the 

reserving state unless the objecting state otherwise expressly states. 154 The rules set 

down in Article 20 (4) were designed to ensure that an objection was not in effect a \'Cto 

as was the result in practice under the principle of unanimity. 155 By encouraging 

increased participation these rules were considered by the ILC as the embodiment of the 

flexible approach demanded by the embrace of the doctrine of universality. 156 Article 20 

(4) assumes added significance as the legal effect of a reservation, as set out in Article 

21 of the VCL T, depends on whether it is accepted or rejected. Moreover, given that a 

state may base the decision to accept or reject a reservation on a determination of the 

compatibility or otherwise of a reservation with the object and purpose of the treaty in 

question means that Article 19 (c) is a pivotal provision in the VCl T reservations 

regime. According to Article 21 where a state has entered a reservation to a treaty, the 

provisions of the treaty to which the reservation relates are modified to the extent of the 

reservation as between the reserving state and any non-objecting or accepting state. The 

treaty provision which is the subject of the reservation remains unaltered as between 

other parties to the treaty. Where a state has objected to a reservation, for example on 

the grounds that it is incompatible with the object and purpose of the treaty, and the 

state has not opposed the entry into force of the treaty, the treaty provisions to which the 

reservation relates do not apply as between the reserving state and the objecting state. 

I ~2 Ibid 205. 
1~3 Vel T, Article 20 (1), (2). and (3). . 
I q The draft article oril.!inallv provided that a treaty would not enter in force betw~~n an obJectlll::,! stat~ 
and a reserVIng state. u~less -the objecting state expressed a 'contrary intention'. 

155 Cassese. In/emotional Law (n 10) 1 n. 
156 ILC (n 122) 208. 
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The VCL T regime governing reservations to multilateral treaties is derived from the 

1951 Advisory Opinion of the IC] in the Genocide Convention Case. 157 The GA, 

prompted by the number and nature of reservations to the Genocide Convention and 

objections thereto, requested an advisory opinion from the IC]:58 The first of three 

questions which formed the basis of the advisory opinion was whether a reserving state 

can be a party to the Convention while maintaining the reservation and notwithstanding 

that other parties have objected to the reservation. The second and third questions 

related to the legal effect of reservations in the first instance between the reserving state 

and the objecting states and between the reserving state and the accepting states, while 

the third question queried the legal effect of a reservation made by a signatory state 

which had not yet ratified the treaty and one made by a state which although entitled to 

become a party had yet to sign or accede to the Convention. The essence of the position 

adopted by the IC] is encapsulated in the following statement of the Court: 

A state which has made and maintained a reservation which has been objected to 
by one or more of the parties to the Convention but not by others, can be 
regarded as being a party to the Convention if the reservation is compatible with 
the object and purpose of the Convention; otherwise, that State cannot be 
regarded as being a party to the Convention. 159 

The Court continued: 

If a party to the Convention objects to a reservation which it considers to be 
incompatible with the object and purpose of the Convention, it can in fact 
consider that the reserving State is not a party to the Convention ... on the other 
hand, a party accepts the reservation as being compatible with the object and 
purpose of the Convention, it can in fact consider that the reserving State is a 

h C 
. 160 

party to t e onventlOn. 

In brief the VCLT provisions on reservations create a default regime whereby a state 

may enter a reservation to a multilateral treaty such as a UN human rights treaty 

provided that it is not incompatible with the object and purpose of the treaty in question. 

Other state parties to the treaty can respond to the reservation in four ways namely, 

object to the reservation which does not preclude the treaty coming into force, object 

IS7 Genocide Convention Case (n 122); ILC (n 122) 203; Harris (n 138) 812. The Ie] explicitly limited 
the Advisory Opinion to the specific case of the Genocide C?~vention ~hich was ac~owledged by the 
ILC. Nevertheless the essential features of the Advisory OpmIOn were mcorporated l~to ~e Draft 
Articles on the Law of Treaties and ultimately the VCL T. As such the reservation regime m the VCL T 
resembles the Advisory Opinion in the Genocide Convention Case in broad strokes. 
IS8 UN GA Res 478 (V), 'Reservations to Multilateral Conventions' ~16 November1950) para.1. Under 
the terms of this resolution the ILC was invited to consider the questIOn ofreservatlons to multtlateral 
treaties in the context of the codification of the law of treaties. Ibid para. 2. 

m Ibid 29. 
160 Ibid. 
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with an express stipulation that the treaty does not come into force as between the 

reserving and objecting state, and explicit or tacit acceptance of the reservation. The 

legal effect of a reservation is determined by the response of the other state parties. 

Thus, the provision to which the reservation relates is modified between a reserving 

state and an accepting state to the extent provided for by the reservation, but does not 

apply between a reserving state and an objecting state. 

B. The VCLT and Reservations to UN Human Rights Treaties 

The simplicity of the above overview of the reservations regime governed by the VCL T 

masks several ambiguities inherent in the provisions of the VCLT. Indeed the 

problematic nature of the law on reservations is readily acknowledged. 161 While these 

issues are a 'general treaty law problem' 162 they are amplified upon application of the 

VCLT reservations regime to human rights treaties. There are two issues of particular 

concern in respect of human rights treaties namely, the validity of reservations and the 

effect of invalid reservations, which centre on Articles 19,20 and 21 of the VCLT. 

(i) The Validity of Reservations to UN Human Rights Treaties 

Under the VCL T the validity of a reservation is determined by way of reference to the 

'object and purpose' test, which was promulgated by the Ie] as a means by which to 

balance the imperatives of human rights protection and state sovereignty in the 

formulation of reservations. While the VCLT is silent on the matter of evidencing the 

object and purpose of a treaty, some guidance is forthcoming in the IC] Advisory 

Opinion on reservations to the Genocide Convention. Although the IC] was at pains to 

stress that the Advisory Opinion only related to the Genocide Convention,163 it saw the 

validity and effect of reservations to a multilateral treaty as being affected by factors 

such as the character of the treaty in question, 'its purpose, provisions, mode of 

preparation and adoption'. The IC] looked to the origin and character of the Genocide 

Convention and found that the purpose or object of the GA in sponsoring the 

Convention and the contracting parties in drafting and signing the Convention was to 

condemn and punish genocide as a 'crime under international law'. The IC] continued 

to note the universal character of the condemnation of genocide and the cooperation 

161 The ILC observed: 'Divergent views have been expressed in the Court, the Commission and the 

General Assembly'. ILC (n 122) 203. 
162 Redgwell, 'The Law of Reservations' (n 145) 3. . . . 
163 The IC] stated: 'All three questions are expressly lInuted by the terms .of the resolut~on of the General 
Assembly to the Convention on the Prevention and p~ishm~nt of the Cn~e of Genocide .. '. The 
questions thus having a clearly defined object, the replIes whlc~ the Court ~s called upon to give to them 
are necessarily and strictly limited to that Convention'. GenOCide ConventIOn Case (n 122) 20. 
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required to give effect to the provisions of the Convention and as such concluded that 

the Genocide Convention was intended to be universal in scope. The IC] also 

concluded that the Genocide Convention was clearly 'adopted for a purely humanitarian 

and civilising purpose' . 164 

Nonetheless, Liesbeth Lijnzaad warns that it is not always straightforward to determine 

the object and purpose of a treaty, and cautions that 'there are few treaties with an 

object and purpose as obvious as the Genocide Convention' .165 The special nature of 

the Genocide Convention prompted the IC] to remark that 

[i]n such a convention the contracting States do not have any interests of their 
own; they merely have, one and all, a common interest, namely, the 
accomplishment of those high purposes which are the raison d'etre of the 
convention. 166 

This has a particular resonance with UN human rights treaties more generally as such 

treaties are drafted and signed in furtherance of a particular ideal. For example, the 

specific wrongs of torture and racial discrimination are clearly the reason d' etre of the 

CAT and the CERD, while the protection of particular categories of people is the 

evident rationale behind the CEDA W, CRC and ICRMW. However, the ICCPR and 

the ICESCR, as the two comprehensive UN human rights covenants, do not fit easily 

into this understanding as they purport to protect a comprehensive range of human 

rights. Indeed, Markus G. Schmidt has argued that reservations to the ICCPR and the 

ICESCR must be seen differently than reservations to other UN human rights treaties, in 

particular the Genocide Convention and the CERD 'which basically safeguard one 

single right' and warns against 'overestimating the effect of reservations' on the 

integrity of the International Covenants.
167 

Schmidt's position has a certain attraction, particularly upon consideration of the nature 

and number of reservations to the ICCPR,168 but it runs counter to the logic of the IC] in 

proposing the object and purpose test which was not contingent on the number and type 

of rights protected by the treaty in question. Rather, the rationale was to strike a balance 

164 Ibid 23 
165 Lijnzaad (n 119) 40. 
166 Genocide Convention Case (n 122) 23. 
167 Markus G. Schmidt, 'Reservations to United Nations Human Rights Treaties - the case of the two 

covenants' in Gardner (ed) (n 118) 20. . ' 
168 On reservations to the ICCPR see generally William A. Schabas, 'Invalid ReservatIons to the 
International Covenant on Civil and Political Rights: Is the United States still a party?' (1995) 21 
Brooklyn Journal of International Law 277; Joseph et a1 (n 66) 601 - 621. 
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between the imperatives of human rights protection and the demands of sovereignty 

which was underpinned by the acknowledgement of the special nature of human rights 

treaties. This is not to suggest that the application of the object and purpose test is 

straightforward. Indeed, Lijnzaad warns that the application of a rule developed in 

respect of a single purpose treaty is 'extremely simplistic' .169 In other words, the object 

and purpose test as developed by the ICI in the Genocide Convention Case and 

advocated by the ILC for inclusion in the VCLT while necessitating a distinction 

between core obligations and non-core obligations does not provide guidance as to how 

to draw such a distinction thereby determining the object and purpose of a multilateral 

treaty. 

The argument that differentiating between derogable and non-dergoable rights as the 

litmus for the object and purpose test under Article 19 has been repeatedly advanced. 170 

In essence reservations to non-derogable human rights such as the right to life and 

freedom from torture as protected under Articles 6 and 7 respectively of the ICCPR are 

automatically incompatible with the object and the purpose of the ICCPR. In this way, 

classifying a human right as non-derogable provides a guide for states in making and 

entering reservations to treaties which appeared to be adopted by the Inter-American 

Court of Human Rights, the judicial body of the OAS, as providing the content of the 

object and purpose test in considering reservations to the ACHR in the Restrictions to 

the Death Penalty case, a 1983 Advisory Opinion. 171 The Court had found in a previous 

Advisory Opinion that the object and purpose test found in Article 19 of the VCL T 

applies to reservations made to the ACHRI72 and upon considering a reservation to the 

right to life under Article 4 of the ACHR by Guatemala in the instant case the Court 

declared that: 

the first question which arises when interpreting a reservation is whether it is 
compatible with the object and purpose of the treaty. Article 27 of the 
Convention allows the States Parties to suspend, in time of war, public danger, 
or other emergency that threatens their independence or security, the obligations 
they assumed by ratifying the Convention, provided that in doing so they do not 
suspend or derogate from certain basic or essential rights, among them the ri~ht 
to life guaranteed by Article 4. It would follow therefrom that a reservatIon 

169 Lijnzaad (n 119) 81. 
170 See for example the discussion by Rosalyn Higgins which appears as a precursor to the proposals of 
the UN HRC in 'General Comment 24'. Higgins, 'Introduction' (n 120) 14 - 17. 
171 Restrictions to the Death Penalty, Advisory Opinion OC-3/83, Inter-American Court of Human Rights 

Series A No.3 (8 September 1983) para. 61. .' 
172 The Effect of Reservations on the Entry into Force of the Am~rican C?n\'entlOn 011 Human Rights. 
Advisory Opinion OC-2/82, Inter-American Court of Human Rights Senes A No.2 (24 September 182), 

para. 25. 
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which was designed to enable a State to suspend any of the non-derooable 
fundamental rights must be deemed to be incompatible with the objec~ and 
purpose of the Convention and, consequently, not pennitted by it. 1

-
3 

Yet, the Court continued: 

The situation would be different if the reservation sought merelv to restrict 
certain aspects of a non-derogable right without depriving the right ~s a whole of 
its basic purpose. Since the reservation referred to by the Commission in its 
submission does not appear to be of a type that is designed to deny the right to 
life as such, the Court concludes that to that extent it can be considered, in 
principle, as not being incompatible with the object and purpose of the 
Convention. 174 

This suggests the application of a two-step object and purpose test, the first step being 

whether the reservation relates to a non-derogable right. Even if the reservation 

purports to modify a non-derogable right, on the judgment of the American Court, this 

does not necessarily preclude compatibility as the object and purpose test must be 

applied again to detennine whether the reservation purports to deprive the right in 

question of its 'basic purpose'. 

Higgins is unconvinced that derogability can be 'the exclusi\'c touchstone' in 

detennining the 'object and purpose' test and questions, for example, how a reservation 

to the derogable human right to fair trial protected under Article 14 of the ICCPR which 

pennits secret trials can be 'regarded as compatible with the purpose and object of the 

Covenant'. 175 The HRC similarly emphasised reservations to non-derogable rights, 

noting that not all important human rights, such as the right to liberty and security 0 f the 

person (Article 9) and minority rights (Article 27) of the ICCPR, are non-derogablc. 

Indeed, the Committee remarked that there are various reasons for designating certain 

rights as non-derogable, such as the fact that derogation from the right in question is 

impossible or irrelevant in respect of the public emergency, or the right in question is 

fundamental to the rule of law. Further, the Committee obseryed that certain non

derogable rights, for example freedom from torture, also have the status of peremptory 

nonllS and thus concluded that there is no correlation bctwcen reservations to non

derogable provisions and reservations which offend the object and purposc of the 

ICCPR. 176 Thus. in the words of RedgwelL 'the Committee rejects the automatic 

m Rnrncriolls to the Dmth Pellalty (n 171) para. 61. 
I'~ Ibid. 
IH Higgins, 'Introduction' (n 120) 1:'. 
176 Ibid. 
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correlation of non-derogable rights and incompatibility' .177 Moreover, these limitations 

of the derogability argument are further exacerbated upon consideration that of the 

seven core UN human rights treaties it is only the ICCPR that designates certain rights 

therein as non-derogable. Thus, only seven civil and political rights are removed from 

the ambit of reservation under the derogability criterion of the object and purpose 

test. l78 

Yet, the notion of derogability is advanced as a mechanism which tempers the inherent 

subjectivity of the 'object and purpose' test under Article 19. Indeed the IC] explicitly 

envisaged that states would decide whether the reservation was incompatible with the 

object and purpose when it stated that in making and entering reservations states will 

not go against the object and purpose of the treaty in question. This, as the position 

adopted in the VCLT, has proven to be an inadequate and insufficient safeguard against 

incompatible reservations which is amply demonstrated by the number of reservations 

that have been made to UN human rights treaties. Moreover, Goodman's distinction 

between essential and accessory reservations further compounds the difficulty of the 

subjectivity inherent in the object and purpose test under Article 19 of the YClT, 

particularly his conclusion that 'the package of reservations a state submits reflects the 

ideal relationship it wishes to have to the treaty, not the essential one it requires so as to 

be bound'. 179 This does little to prevent the conclusion that Article 19 is weighted 

towards sovereignty and the state to the detriment of human rights protection. That 

Article 19 has failed to strike the balance between human rights protection and 

sovereignty in this way runs counter to the rationale underpinning the development of 

the object and purpose test. Thus, it is unsurprising that there is considerable concern as 

to the efficacy the object and purpose test under Article 19 which, to paraphrase 

Redgwell, leaves to 'the arbitrary appreciation of individual states' the decision to make 

and enter a reservation that is incompatible with the object and purpose of U:\ human 

. h . 180 fig ts treatIes. 

177 Red~\\,l'll (n 142) 402. 
178 Oth;r benchmarks ha\'l' been proposed such asjlls cogclIs nom1S and rules of custom~ry IIltt:matlOnal 
law, See for example lIN IIRC 'General Conm1ent 24' (n 1.3 1) para, 8, LIJ[lZaad also rl'~l'rs to the . 
suggcstion that resl'J'\'ations to rules that are intem~tional crimes as ,basL'd on the, wor~~t the II.C on S,!alL' 
Responsibility would be incompatible \\ith the 'object and purpose test along \\ Ith rol.: [\ allons contran 

to the provisions of the l ':'\ Chartl'r. I 11nzaad (n 119) ~2 - 95, 

179 (ioodman (n 12.:') 536, 
180 Redg\\'cll (n 142) 404. 

\'() 



Notwithstanding the difficulties associated \\'ith the indeterminacy and subjecti\'ity 

inherent in Article 19 of the VCLT, the object and purpose test as it is formulated 

therein bears another innate flaw. Simply put, the test relates to a single reservation. 

Article 19 does not countenance the possibility of 'surgical reservations' or 'package 

reservations'. According to Redgwell the practice of surgical reservations occurs when 

states enter separate reservations to discrete paragraphs of an article in order to maintain 

flexibility. The potential effect of such reservations on a treaty ranges from 

occasionally affecting treaty obligations to undermining treaty integrity and the 

acceptance of the treaty by the reserving state. 181 In a similar vein the HRC has 

cautioned states to consider the 'overall effect of a group of reservations' on treaty 

integrity, and in particular urged states to ensure that they are not limiting their 

acceptance of the ICCPR to a number of rights. 182 Belinda Clerk examined the 

phenomena of 'package reservations' in relation to reservations to CEDA Wand argued 

that the object and purpose should not be merely applied to each separate reservation as: 

[a] large number of limited, specific reservations (that singly do not create major 
conflict with the provisions of the Convention) might produce so many 
derogations from the treaty that, taken as a whole, they would be incompatible 
with its object and purpose.1 83 

In short, and notwithstanding the existence of the 'object and purpose' test, Article 19 

of the VCL T enables states to reconcile the countervailing logics of human rights 

protection and sovereignty as they deem appropriate. This is readily illustrated by the 

existence of what Goodman terms 'double-standard' states and 'consistent standard' 

states. Double standard states are those states which sign and ratify multilateral human 

rights treaties with a view to promoting human rights at the international level, in 

particular 'imposing international human rights standards on others' while 

simultaneously resisting the imposition of the same standards on its own on domestic 

sovereignty.IX.t The UK and the US fall to be considered under this category and 

Goodman's analysis of state practice in this regard clearly shows a predi lection to\\ards 

sovereignty, which at least. weakens the respect of the human rights obligations of the 

treaty in question. In contrast, Goodman classifies states such as the Netherlands and 

Beloium as 'consistent standard' states as the state practice evidences 'a deep 
:::. 

181 1hid401 - ·w.:?. 
I~~ UN HRC '(Jcneral Comment 24' In 131) para. 19. 
lli_' Clerk (11 120) J 14_ 
184 Ihid .:'4.:', 



commitment to incorporating human rights treaties m their domestic law and to 

promoting international human rights abroad' .185 

Against this background, Article 20 whereby states parties to a multilateral treaty can 
~ 

object to a reservation entered under Article 19 and thereby preclude the entry into force 

of the treaty in question between the reserving state and objecting state, assumes added 

significance for the protection of human rights. Yet, reservations to multilateral treaties 

have a low objection rate and this is a particularly marked phenomenon in respect of 

UN human rights treaties. 186 As the effect of not objecting to a reservation is to gi\'c 

effect to the reservation between the non-objecting state and the reserving state. the 

acknowledged low objection rate to reservations to UN human rights treaties in 

combination with the high incidence of reservations is a particular cause for concern for 

human rights protection. Moreover, states have a vested interest in maintaining the 

status quo for as Edward T. Swaine observed 'states care more about preserving their 

right to make reservations than they do about their right to object' .187 In a similar vein 

Higgins attributed the absence of objections to the reservations to the ICCPR to 

collusion on the part of state parties, forcefully stating: 'one might almost say that there 

is a collusion to allow penetrating and disturbing reservations to go unchallenged'. 188 

The explanation traditionally offered for the low objection rate is that the veL T regime 

offers little incentive for states to enter objections to reservations. In addition to the 

minimal legal effect of an objection under Article 21 of the VCL T, the notion of 

reciprocity, which is intended to prompt states to object to unpalatable reservations, is 

of particular significance in this regard. As Higgins remarks: 

[h]uman rights treaties are not just an exchange of obligatio.ns b~tween s~ates 
where they can agree at will, in a web of bilateral relatIonships wlthm a 
multilateral treaty, what bargains they find acceptable. 189 

Howcvcr, as Goodman found in respect of state practice of entering reservations to 

human rights treaties, states do new human rights treaties as general multilateral 

treaties with comparable contractual dynamics, such as reciprocity, in that the 

reservations which are entered reflect the ideal position desired by the state party 

INS Ibid 5.Hl. 
19b s~~ generally, Clerk (n 1.20). 
187 Swain~ (n 120) 327. 
I~g HIggins (n 1.21) 12. 
IRQ Ibid 11. 



concerned in respect of the human rights treaty in question and not necessarily the one 

required to secure their consent to be bound. 19O Thus, as Article 21 modifies the treaty 

relations between the reserving state and the non-objecting state is a perfectly logical 

expression of reciprocity as a multilateral treaty creates obligations between the state 

parties. However, it does not resonate with UN human rights treaties as they create 

obligations between states parties and individuals. Thus the saliency of Article 21 as 

providing a limitation to reservations by way of objection is particularly diluted in 

respect of human rights treaties. Moreover, the incentive to object to a reservation, 

which is already stymied in respect of general multilateral treaties, is further 

incapacitated with UN human rights treaties as Article 21 ensures that the unfortunate 

position arises that 'there is little difference between accepting a reservation and 

objecting to it' 191 with the result is that the reserving state's obligations remain 

unchanged. In the words of Elena Baylis, '[ c ]ontractual principles are not a useful 

guide for enforcement if contractual dynamics are not at work' .192 

Yet, Swaine argues for a broader understanding of reciprocity. 193 The understanding 

preferred by Swaine is that while reservations give the reserving state discretion as to 

future compliance with the treaty, the VCLT accords a similar discretion or flexibility to 

the non-objecting state as it modifies the treaty relations inter se. Swaine is at pains to 

stress that this broader understanding requires a concomitant nuanced understanding of 

the motivations prompting states to not object to reservations, including repercussions 

from the reserving state. Thus on this account, the flexibility of the VCL T produces 

'insurance benefits' for non-objecting states whereby they are better placed to 'manage 

the risk that the reservations themselves seek to control' .194 Indeed Swaine concludes 

that non-objecting states: 

benefit from the reservation regime and its ambiguities to an unexpected degree, 
and that state practices under the Convention [VCLT] are closer to an 
equilibrium solution than has been supposed. 195 

While, Swaine's assessment was not confined to UN human rights treaties, and 

extended to 'economic, environmental, military, human rights' treaties, it betrays little 

190 Goodman (n 125) 356. . ' 
191 Elena A. Baylis, 'General Comment 24: Confronting the Problem of ReservatIons to Human RIghts 
Treaties', (1999) 17 Berkeley Journal of International Law 277, 294. 
192 Ibid 294. 
193 Swaine (n 120) 342. 
194 Ibid 345. 
195 Ibid 345. 
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to no concern on the part of states parties for the basic purpose of a treaty, such as 

human rights protection, in deciding whether to object or non-object to a reservation. 

This is clearly seen when Swaine specifically references human rights treaties as an apt 

illustration of the infonnational value disclose by entering a reservation, but does not 

refer to the extent of human rights protection as a beneficial aspect of the infonnation 

disclosed. This is rather seen in tenns of bolstering the reputation of the reserving state. 

That Swaine aims to demonstrate that the VCLT regime for reservations is not weighted 

in favour of the reserving state to the detriment of the non-objecting state helps to 

explain this and indeed, more generally, the pervading concern with state consent. 

Thus on Swaine's account of state practice pertaining to objections to reservations 

under the VCLT, Article 20 strikes a balance between the consent of the reserving state 

and the consent of the non-objecting state thereby achieving a state of 'equilibrium'. 

Nonetheless, Swaine's analysis amply shows that Article 20 of the VCLT oscillates in 

favour of the state as the decision to object or not object under Article 20 is a conscious 

exercise of sovereignty in furtherance of an aspect of sovereignty, that of state consent. 

This operates to the detriment of human rights protection as Article 21 not only 

provides that the legal effect of an objection is negligible thereby offering little 

incentive to states to object, but state practice shows that Article 20 operates to enhance 

the ability of states to make reservations by striking a balance between the consent to be 

bound of reserving and objecting states. Thus it is acutely apparent in the state practice 

on objections to reservations that the VCLT 'creates a strong presumption in favour of 

. fi' d f t" 196 rat! lcatlOn an acceptance 0 a reserva Ion . 

The IC] in the Genocide Case recognised that human rights treaties are not bound by 

contractual dynamics when the Court recognised the special nature of human rights 

treaties. Indeed, this fonned the basis for the promulgation of the object and purpose 

test as perfonning a dual role, that of providing the criterion upon which to make a 
. b" h t" 197 Y t th reservation and 'for the appraisal by a State m 0 ~ectmg to t e reserva IOn . e, e 

object and purpose test is conspicuous in its absence under Article 20 of the VCLT, and 

the delicate balancing of the IC] in the Genocide Case is skewed in favour of 

sovereignty. This in combination with the absence of contractual dynamics to temper 

the effect of objections to reservations to UN human rights treaties ensures that Article 

196 Baylis (n 191) 293. 
197 Genocide Convention Case (n 122) 24. 174 



20 exhibits, in word and deed, a predilection towards sovereignty and 'has a deleterious 

effect on treaty integrity' .198 

This underscores the existence of additional difficulties surrounding the combined effect 

of Articles 19 and 20 whereby Article 19 (c) relates to the 'acceptability' or 

'permissibility' of reservations, and Article 20 (4) pertains to the 'opposability' of 

reservations by way of objections. It is unclear whether these provisions create a two

tier test by which reservations must be permitted under Article 19 (c) alld not opposed 

or objected to under Article 20 (4), or that permissibility detem1ined by \\'ay of 

reference to the object and purpose test is sufficient for a reservation to be considered 

valid. Redgwell has described the partnership of Articles 19 and 20 in the YCL T as the 

result of 'an unhappy, and perhaps even unsuccessful, reconciliation of two competing 

trends in State practice' .199 This is clearly seen in the tra\'(J/{x preparatories of the 

VCLT which offer little guidance for resolving the matter, merely stating: 

The admissibility or otherwise of a reservation under paragraph (c) IS 111 

every case very much a matter of the appreciation of the acceptability of the 
reservation by the other contracting States; and this paragraph has, therefore, to 
be read in close conjunction with the provisions of [article 20] regarding 

f d b
' . . 200 

acceptance 0 an 0 ~ectIOn to reservatIOns. 

It is unsurprising, in light of Redgwell 's observation, that state practice does not resolve 

the issue either. This is readily illustrated by Goodman's distinction between double

standard states and consistent-standard states. The latter grouping of states, which 

includes the Nordic states, are at pains to enter reservations that are compatible to the 

object and purpose of the UN human rights treaty in question. Goodman observes that 

as part of this commitment states such as the Netherlands, have 'begun to systematically 

review other states' ratifications with a view to opposing invalid reservations'. 2()\ 

Swaine similarly references a discernible movement amongst :'\ordic states such as the 

Netherlands to attribute a greater significance to, along with adopting a more nuanced 

approach to, objections to reservations. 202 Nonetheless in the last analysis, the high 

reservation rate and concomitant low objection rate in respect of UN human rights 

treaties renders Article 19 and the 'object and purpose' test enunciated therein a 

I'IS Baylis (n 186) 294. 
199 Redl.!,\\dl. . rhe Law of Resenations' (n 14:') 8. 
2no I L (' ~(n 1.2.2) .2 07. 
211\ Goodman (n 125) 547. 
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'phantom prOVISIOn on practical grounds', 203 while the minimal legal effect of an 

objection in accordance with Article 21 ensures that Article 20 is an ineffective barrier 

against invalid reservations. Ultimately these provisions of the VCLT shift the balance 

of reservations in favour of sovereignty, rendering the delicate balance envisaged by the 

IC] between human rights protection and sovereignty obsolete. 

(ii) The Effect of Invalid Reservations to UN Human Rights Treaties 

A particularly controversial aspect of the reservation regime of the VCLT is the 

seemingly perennial question of the legal effect of invalid reservations. While Article 

21 of the VCLT sets out the legal effect of a reservation to a multilateral treaty entered 

under Article 19 of the VCLT, the VCLT and in particular Article 21, remains curiously 

silent on the legal effect of invalid reservations. 204 This is a glaring omission 

particularly in light of the above conclusion as to the adverse impact on human rights 

protection of the rules for determining the validity of reservations to UN human rights 

treaties. Simply put controversy revolves around whether an invalid reservation 

remains in place or not and, at the heart of the controversy are questions of state consent 

and, ultimately, sovereignty. 

The regional systems for the protection of human rights, in particular the Council of 

Europe (CoE) and to a lesser extent the OAS, have grappled with the question of the 

legal effect of invalid reservations to their constitutive documents, the European 

Convention on Human Rights (ECHR) and the American Convention on Human Rights 

(ACHR) respectively. The European Court of Human Rights (ECtHR) first pronounced 

on the validity of a reservation to the ECHR in Belilos v Switzerland/
05 

the European 

Commission having previously found the Strasbourg organs competent to deal with 

reservations. 206 The Belilos case concerned an 'interpretative declaration' made by 

Switzerland upon ratifying the ECHR to Article 6 (1) of the ECHR which 

203 Lijnzaad (n 119) 41. 
204 In contrast it is not curious that the IC] did not delineate the legal effect of invalid reservations, as the 
IC] did not countenance the possibility (or probability) that states would enter reservations that were 
incompatible with the object and purpose of the human rights treaty in question. Further, as a procedural 
g0int, the IC] was not asked to pronounce on the effect of an invalid reservation in this sense. 
os Belilos v. Switzerland (1988) 10 EHRR 466. 

206 Temeltasch v. Switzerland (1983) D&R 120. As regards this aspect of the decision, the Commission 
referred to the essential characteristics of the ECHR, in essence the nature of the ECHR as a human rights 
treaty. For a critique of this see Pierre-Henri Imbert, 'Reservations to the European Conven~ion on 
Human Rights before the Strasbourg Commission: The Temeltasch case' (1984) 33 In/~rnatlOnal a~d 
Comparative Legal Quarterly 558. Nonetheless, this echoes the sentimen~ of the IC] m the Gen~clde 
Convention Case as noted above and similar comments by the Inter-Amencan Court of Human Rights. In 
the latter regard see The Effect of Reservations (n 172) para. 46. 
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protects/guarantees the right to fair trial. Having decided that the interpretative 

declaration entered by Switzerland was in fact a reservation,207 the Court considered 

whether the reservation was permitted by the terms of Article 64 of the ECHR. Article 

64 provides that a state may make a reservation to any provision of the ECHR at the 

time of signing or ratifying the Convention 'to the extent that any law then in force in its 

territory is not in conformity with the provision,208 and prohibits reservations of a 

'general character'. Furthermore, any reservation must contain a 'brief statement of the 

law concerned'. The Swiss reservation fell foul of the two requirements, the reservation 

in question being of a general character and unaccompanied by the requisite 'brief 

statement of law concerned' and thus the reservation was invalid. 209 The Court 

continued: 

At the same time, it is beyond doubt that Switzerland is, and regards itself so, 
bound by the Convention, irrespective of the validity of the declaration. 
Moreover the Swiss government recognised the court's competence to determine 
the latter issue, which they argued before it. 2 

\0 

Thus, in a very compact paragraph the European Court simultaneously declared the 

interpretative declaration by Switzerland an invalid reservation and found that 

Switzerland, irrespective of the invalidity of the reservation, was still bound by the 

ECHR. The ECtHR has subsequently pronounced on the validity or otherwise of 

reservations, notably in Loizidou v Turkey where the Court scrutinised the declaration 

accompanying Turkey's acceptance of the jurisdiction of the European Court.
211 

The 

Court found aspects of the declaration which restricted its jurisdiction invalid
212 

and 

hence removed or separated the offending parts from the declaration 'leaving intact the 

207 In doing so the Court referred to the VCL T and the definition of a reservation found in Article 2 and 
stated that it is necessary to look to the original intention of the drafters. MO.re impo~t1y for pr~sent 
purposes, the Court stated that in order to establish the legal character of SWltze~land s 1Oterpre~tlve 
declaration it is necessary 'to look behind the title given to it and seek to determme the substantive 

content'. Belilos v. Switzerland para. 48 and 49. . ' . 
208 The stipulation that the reservation must relate to existing laws was stressed 10 the Sepa~at.e Op1OlOns 
of Judges Reina and Piza Esc1ante in the Restrictions to the Death Penalty case. See RestrlctlOns to the 

Death Penalty (n 171). • . , 
209 On the requirements of 'general character' (paras. 52-55) and bnef statement as to the law (paras. 56-

59) 
210 Belilos v. Switzerland para. 60. 
211 Loizidou v. Turkey (Preliminary Objections) (1995) 20 EHRR 99.. . 
212 In doing so the Court referred to the 'special character of the ConventIon as an ms~~ent of European 
public order (order public) for the protection of individual human ?eings' and to the nu.ssl,on of the ,Court 
to 'ensure the observance of the engagements undertaken by the High Contractmg Parties. along \\ Ith the 

decision in Belilos. Ibid paras. 93 and 94. 177 



acceptance' by Turkey of its jurisdiction?13 The jurisprudence of the European Court 

in this regard has prompted one commentator to declare the existence of a 'Strasbourg 

approach' to the legal effect of invalid reservations.214 

While the Inter-American Court of Human Rights has not yet had the opportunity to 

definitively pronounce on the issue of the legal effect of invalid reservations, the 

jurisprudence of the Court suggests that competency or jurisdiction to determine the 

legal effect of an invalid reservation would reside in the Court. For instance the Inter

American Court stated in its Advisory Opinion, The Effect of Reservations on the entry 

into force of the American Convention on Human Rights, that state parties to the ACHR 

can assert their legitimate interest in barring incompatible reservations 'through the 

adjudicatory and advisory machinery established by the Convention' .215 In the 1983 

Advisory Opinion concerning reservations to Article 4 of the ACHR which provides for 

the prohibition of the death penalty, the Court engaged in an active assessment of the 

reservation made by Guatemala to Article 4.216 In brief, the supervisory or adjudicatory 

bodies of the European and American regional human rights systems possess the 

jurisdiction and the competency to decide the validity of reservations and, in the case of 

the CoE, have explicitly determined the legal effect of an invalid reservation according 

to the 'severability' approach to invalid reservations. 

The severability approach was succinctly described by Goodman in the following terms: 

An invalid reservation can be severed from the instrument of ratification such 
that the state remains bound to the treaty including the provision(s) to which the 
reservation related.217 

On the face of it, this approach to the legal effect of invalid reservations offends state 

consent. The consent to be bound is a foundational principle of international law and an 

expression of the sovereign equality of states. The notion of state consent is the 

predominant theory of treaty making in the international law
218 

and as such it is 

213 Ibid para. 97. It is interesting that in deciding to sever the invalid parts of Turkey's d~claration the 
Court paid cognisance to the response of other CoE member states, along with the speCIal character of the 
Convention regime and it's mission thereunder. Ibid paras. 95 - 96. , . 
214 Bruno Simma, 'Reservations to Human Rights Treaties - some recent developments I~ Gerrar~ 
Hafner et al (eds), Liber Amicorum: Professor Ignaz Seidl-Hohenveldern in Honour ofhls 8ri birthday 

(Kluwer International Law: The Hague 1998) 30. 
215 The Effect of Reservation (n 172) para. 38. 
216 Restrictions to the Death Penalty (n 171) 67 - 75. 
217 Goodman (n 125) 531. . 
218 Malcolm D. Shaw, International Law (5 th edn CUP Cambndge 2003) 9 - 10. 
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unsurpnsmg that Goodman observes that 'the issue of state consent dominates the 

severability debate'. 219 However, by drawing a distinction between accessory and 

essential reservations, Goodman ably demonstrates the simplicity of this position 

whereby human rights protection through UN human rights treaties is set in opposition 

to state consent. Indeed, it is on the basis of this distinction that Goodman argues 

persuasively for a presumption in favour of severing reserYations to UN human rights 

treaties which are accessory or not essential to securing the consent of the state to be 

bound by the treaty in question. In this way Goodman claims normatiYe appeal for the 

presumption of severability as explicated as it is 'grounded in its protection of state 

consent,.220 Thus Goodman's presumption of severability brings an element of parity to 

bear on the countervailing and opposing logics of 'human rights protection' and 

'sovereignty' prevailing within the VCLT. 

Nonetheless, a second aspect of the Strasbourg approach which is also evident in the 

Advisory Opinions of the ACtHR referred to above, receives little attention from 

Goodman. This is the question, which is inextricably tangled with the issue of whethcr 

an invalid reservation can be severed without offending foundational principles of 

international law, of who determines the validity of reservations and ultimately the legal 

effect of an invalid reservation. It is clear from the foregoing that the ECtHR and the 

ACtHR both regard themselves as competent to adjudicate on the validity or otherwise 

of reservations to the constitutive treaties of the ECHR and the ACHR, and indeed the 

ECtHR is competent to determine the legal effect of a reservation found to be invalid. 

Goodman favours this position remarking in an introductory comment that 'severability 

should be an option for a third-party institution', such as the IC] and the UN human 

rights treaty monitoring bodies such as the HRC, to exercise upon a determination of the 

invalidity of a reservation. 221 Elena Baylis correctly points out that Goodman is notably 

silent on developing this necessary aspect of his 'presumption of scyerability' and 

concludes that this ignores the 'broader problems of state consent to adjudication of 

reservations and to enforcement of human rights treaties generally' .22~ By situating the 

issue of state consent to adjudication of reservations \\ithin the wider context of 

enforcement of human rights treaties, Baylis emphasises the potentially important. if not 

piYotal, role of UN human rights treaty monitoring bodies in addressing the perennial 

219,.., d I I')':;)':;'~ \.100 nlal1 ,11 -. - -'- . 

~~(l Ibid 53:'. (Lmphasis added). 
~~I lb' i 'i11 ':;3') It _ _ - _ -. 

~~~ Baylis (n 191) 107. 
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issue of the legal effect of invalid reservations. Yet it is necessary to recall, as was 

noted above, that these supervisory mechanisms by which to protect human rights bear 

the detrimental footprints of sovereignty. More importantly for present purposes 

Baylis' comment highlights the importance of ascertaining the basis upon which a third 

party determination in respect of reservations to UN human rights treaties may be made. 

In Loizidou the ECtHR referred to the 'special character of the Convention as an 

instrument of European public order (ordre public) for the protection of individual 

human beings' and to the mission of the Court to 'ensure the observance of the 

engagements undertaken by the High Contracting Parties' and the judgment in Belilos 

as the basis for its competency in respect of the declaration made by Turkey. 223 Indeed 

Judge de Meyer in delivering his concurring opinion in the Belilos case stressed these 

aspects and stated that a reservation under Article 64 of the ECHR at most allows a 

reserving state to bring into line any domestic laws 'which do not yet sufficiently 

respect and protect the fundamental rights recognised in the Convention,.224 Similar 

reasoning is apparent in the Advisory Opinion of the ICJ in the Genocide Convention 

Case 225 and indeed, Redgwell states that the avenue of third party detennination 

'evidently found favour with the ICJ' .226 Daniel Hylton lists the advantages of a third 

party determining the validity of reservations as depoliticising the process of the 

determination, as increasing the consistency of detenninations and as preserving the 

integrity of the agreement. 227 In this latter respect, Redgwell cautions against viewing a 

supervisory body as reducing the number of reservations and, in support of this caution, 

refers to the suggestion by Pierre-Henri Imbert228 that the existence of the ECtHR 

223 Loizidou v. Turkey (n 211) paras. 93 and 94. 
224 Beli/os v Switzerland (n 205) concurring opinion of Judge de Meyer. The HRC employed similar 
reasoning when placing reservations to the ICCPR into categories in General Comment 24. UN HRC, 
'General Comment 24' (n 131) para. 1 
22S It will be recalled that the ICJ referred to the special nature of the Genocide Convention and human 
rights treaties in general in formulating the 'object and purpose' test against which the validity of 
reservations would be measured by states. 
226 Redgwell, 'The Law of Reservations' (n 145) 13. It is submitted that this is pe~haps reading ~o? .much 
into the ICJ's Advisory Opinion as the ICJ did explicitly see states as the final arbiter of compatlblhty 
with the object and purpose of a given treaty. Genocide Convention Case (n 122) 26. . 
227 Daniel N. Hylton, 'Default Breakdown: The Vienna Convention on the Law of Treatles' Inadequate 
Framework on Reservations' (1994) 27 Vanderbilt Journal of Transnational law 419.448. 
228 Redgwell refers to the seminal article Pierre-Henri Imbert. 'Re~erv.ations and Human Rights .. 
Conventions' (1981) The Human Rights Review 28, but see also his news ?n the Temeltasch deCISion 
where he revisits the issue of reservations to the ECHR. Imbert, 'Reservatlons to the European 

Convention on Human Rights' (n 206). 
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actually prompted states to enter reservations as a means by which to guard against 

possible unfavourable interpretations of treaty obligations by the ECtHR.229 

The debate surrounding the legal effect of invalid reservations is framed in terms of an 

absolute dichotomy between 'human rights protection' and 'sovereignty' as expressed 

through state consent. However, Goodman's analysis illustrates that it is possible to 

strike a balance between these apparently irreconcilable absolutes, while the experience 

of the CoE and to a lesser extent the OAS demonstrates the possibilities for effective 

human rights protection by accepting the competency and jurisdiction of monitoring or 

supervisory bodies to determine issues such as the validity of reservations and the legal 

effect of invalid reservations. It thus remains to assess the prospects of the severability 

approach being embraced at the UN level by, in particular, UN human rights treaty 

monitoring bodies such as the HRC. 

The possibility of transposing the Strasbourg approach to the legal effect of invalid 

reservations to the UN level has been strongly resisted by commentators and states 

alike. Notwithstanding that the existence of the 'Strasbourg approach' has been 

questioned, 230 the twin features of severability as predicated upon a third party 

determination of invalidity are seen as deeply problematic. This is amply illustrated by 

the responses to General Comment 24 of the HRC by states and members of academia. 

The HRC adopted General Comment 24 on the 2 November 1994 out of a concern that 

the number of reservations, along with the content and scope of reservations, was 

undermining the effective implementation of the ICCPR and weakening the respect for 

the obligations undertaken by states parties.231 The General Comment was shaped by 

the motivation to address this concern and thus identified the relevant law to be applied 

to reservations to the ICCPR, detailed the role of states parties in making and objecting 

to reservations, delineated the role of the Committee in respect of reservations to the 

ICCPR, and recommended a course of action to be undertaken by state parties including 

a review of reservations. Amongst the 20 densely constructed paragraphs in which the 

229 Redgwell, 'The Law of Reservations' (n 145) 15. . . . ?' 

230 Roberto Baratta, 'Should Invalid Reservations to Human Rights Treattes be Disregarded. (2000) 11 
European Journal of International Law 413. Baratta questio~ the. existe~ce of the 'Strasbourg ~pproach' 
to invalid reservations on the basis of an analysis of state practtce, mcludmg the response of SWitzerland 
to the judgment in Belilos and Turkey in respect of the decision regarding. t~e preliminary objecti~ns in . 
Loizidou. He states that a 'deeper consideration of practice suggests that It IS hard to find clear eVI.dence 
of acceptance of this approach, particularly as it relates to the emergence of a customary noml. ibid 416. 

231 UN HRC, 'General Comment 24' (n 131) para. 1. 
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HRC explains its position regarding reservations to the ICCPR, paragraph 18 is of 

particular note as it is here that the HRC ascribes to itself the competency to determine 

the validity of reservations and ultimately to sever invalid reservations so that the 

ICCPR remains 'operative for the reserving party without the benefit of the 

reservation' .232 

The HRC based this competency on the special character of human rights treaties along 

with its own function under Article 40 of the ICCPR in respect of monitoring state 

compliance by way of state reports. While this clearly resonates with the reasoning 

advanced by the ECtHR in Loizidou noted above, the HRC also recorded its 

dissatisfaction with the VCLT reservation regime in respect of role of state objections as 

wholly inappropriate 'to address the problem of reservations to human rights 

treaties,.233 The Committee argued that the pattern of objection is so unclear as to be 

unsafe to assume that the reservation is accepted as compatible by a non-objecting state, 

and thus, in conjunction with the special characteristics of human rights treaties, the 

effect of objections is questionable. In this latter respect the ACtHR in the Effects of 

Reservations Case considered that states parties had no role to play in objecting to 

reservations to human rights treaties and objections were of no effect as reciprocity is 

absent in human rights treaties. The ACtHR concluded that states wishing to bar or 

object to an incompatible reservation could apply to the ACtHR for resolution.
234 

Redgwell describes the General Comment as 'the equivalent of a big stick brandished 

by the Committee' .235 As such it is unsurprising that it produced an explosive response 

from states such as France, the UK and the US.236 The US saw the HRC as going 

'much too far' and, in particular, expressed 'considerable concern' as to the role which 

the HRC carved out for itself in relation to reservations, especially in respect of the 

effect of invalid reservations.237 The concern voiced by the UK stands somewhat in 

contrast as the UK was willing to countenance the possibility of a role for the HRC in 

respect of reservations, yet, according to the UK, a 'determinative' role such as that 

232 Ibid para. 18. 
233 Ibid para. 17. 
234 The Effects of Reservations (n 172) para. 38. 
23S Redgwell. 'Reservations to Treaties' (n 142) 392. . ., . 
236 Higgins summarises their concerns about the General Comment as falhng within the followmg . . 
categories: (1) the establishment ofa different regime; (2) the role ofth~ HRC; (3) the effect of an mvahd 
reservation and (4) other matters such as the object and purpose t.est which the G.~neral Comment had 
attempted to instil an element of objectivity. Higgins, 'Introduction' (n. 119) XVII. 

237 Gardner (n 118) 199 - 204, citing Observations by the US on General Comment 24. 
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detailed in the General Comment would necessarily entail an amendment of the 

ICCPR?38 The US had summarily dismissed a role for the HRC in the following terms: 

'[t]he drafters of the Covenant could have given the Committee this role but deliberately 

choose not to'. 239 Nonetheless each rallied against what was perceived as an 

illegitimate extension of the competency of the HRC in respect of determining the 

validity of reservations and the legal effect of invalid reservations. Higgins observes 

that this is to confuse 'competence to do something with the binding effect of that which 

is done' and asserts that it is clear that the HRC is not merely the passive receptacle of 

information via state reports, but rather 'is bound to offer its opinion on questions of 

compliance, which in tum entails the exercise of the interpretative function'. 240 This 

appears to be in line with the ILC which sees treaty-monitoring bodies as having the 

competence to determine the compatibility of reservations. However, as Redgwell 

comments the existence of a competent supervisory body is 'the sine qua non of any 

system for severance of incompatible reservations', and recommends urgent 

reassessment of the competence of supervisory bodies along with treaty amendment if 

necessary.241 

C. Of 'Human Rights Protection' and 'Sovereignty': Some observations 

for achieving human security through UN human rights law 

Reservations to UN human rights treaties clearly illustrate the countervailing and 

opposing logics of 'human rights protection' and 'sovereignty'. Indeed the precarious 

position of human rights protection within international law is reinforced by the 

application of the reservations regime under the VCLT to UN human rights treaties. 

The reservations regime under the VCLT is weighted in favour of the exercise of 

sovereignty from entering a reservation to determining the validity and the legal effect 

of an invalid reservation, to the detriment of human rights protection. Indeed the 

rationale underlying the VCLT, that of contractual dynamics, do not operate in respect 

of UN human rights treaties and as such the inherent safeguard against the excessive 

exercise of sovereignty is absent. Moreover, as Swaine persuasively argues states, both 

reserving and non-reserving, have a vested interest in maintaining the status quo. For 

not only does the current reservations regime under the VCLT protect state consent, but 

238 Ibid 193 _ 199, citing Observations by the UK on General Comment 24. 
239 Ibid 199 _ 204, citing Observations by the US on General Comment 24. 
240 Higgins, 'Introduction' (n 119) xxii. . 
241 Redgwell, 'Reservations to Treaties' (n 142) 409. She also urg~s amendment of the ICCPR to provide 
for severance of invalid reservations, along with amendment ensunng the compe.ten~y of the HRC to 
make determinations, stating that such amendments would bring 'welcome certamty . 
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it also increases the breadth of treaty participation and facilitates agreement on deeper 

commitments. Swaine continues: 

Reservations further help establish an information-forcing mechanism that 
communicates significant information about the risks and benefits of contractin~ 
with reserving states. The regime's eccentricities, finally, allow non-reserving 
states to 'reserve' their own judgment regarding the acceptability of reserYations, 
and thus to recapture some of the insurance benefits that reserving states capture 
in exempting their future conduct242 

Thus as the effect of a reservation is to exclude or modify the legal effect of the "' ~ 

provision in question and given the high rate of 'accessory' reservations to UN human 

rights treaties, UN human rights law as the legal and normative basis for achic\'ing 

human security is undermined. Yet, while it is clear that the VCLT supports the 

exercise the sovereignty by way of upholding state consent, by the same token the 

unbridled exercise of sovereignty is restricted by the adoption of sc\"erability of invalid 

reservations. 

As noted above the ECtHR and ACtHR have jurisdiction and competency to decide on 

the validity of a reservation to the ECHR and the ACHR as the constituent human rights 

treaty. Further, the ECtHR has severed an invalid reservation whereby the state in 

question remains bound by the provision in question, a position advocated by the HRC 

in respect of the ICCPR. Goodman advances a persuasive argument, based on his 

distinction between accessory and essential reservations, that such a position does not 

offend state consent and by implication, sovereignty. Moreover, such an analysis 

resonates strongly with the more nuanced understanding of sovereignty as a legal and 

political construct which is supported and restricted by law. Thus the adverse impact of 

the application of the reservations regime under the VCl T on LN human rights law as 

the legal and normative basis for achieving human security is somc\\hat ameliorated by 

the adoption of such a nuanced understanding of sovereignty. For under the nuanced 

understanding of sovereignty, it is possible to reconcile the imperatives of human rights 

protection and sovereignty whcrcby a third party determination of the \'alidity of a 

reservation and ultimately, the severance of an invalid reservation, is pro\'ided for. 

The capacity of UN human rights law as proyiding the legal and nonnativc basis for thc 

achicvement of human security is assured. Indeed, it is from C'\ human rights law that 

.'L' S\\JIIlL' (11 120) 311. (FmphaSls added). 
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the foundation for the UN human security framework is derived, namely, that human 

security is about the protection, respect and fulfilment of all human rights of all human 

beings as underpinned and informed by the principles of the universality and 

indivisibility of human rights. Nevertheless legal tools employed by states in 

furtherance of sovereignty, such as indeterminate language, weak supervisory 

mechanisms and reservations, serve to undermine the effectiveness of UN human rights 

law as the legal and normative basis for achieving human security. Thus the 'simple 

binary opposition' of human rights protection and sovereignty born of situating human 

rights protection within international law underscores any assessment of the 

effectiveness of UN human rights law. Indeed, commentators have consistently queried 

the effectiveness of the protection afforded to human rights under international law.243 

Thus, Christian Tomuschat is resigned to the 'basic fact' that 'human rights protection 

is a process, which cannot be finalised once and for all at some point in time'. 

Moreover, it is an 'open question' as to whether the existing human rights framework is 

effective at any point in time.244 

243 Costas Douzinas declared the end of human rights citing the loss of the emancipatory promise of 
human rights to 'ever more declarations, treaties and diplomatic lunches' as the reason fo~ the unfortunate 
demise, while David Kennedy acknowledged the 'enormous achievement' of the hu~an ng~ts move~ent 
he charged the human rights movement with being, on balance, '~art of the probl~m. pervadmg effectlve 
human rights protection. Costas Douzinas, The E.nd of Human RIghts (Hart pubhshing??xford 2000) 380, 
and David Kennedy, 'The International Human Rights Movement: Part of the Problem: (2001)? 
European Human Rights Law Review 245, 245 .. See also ~avid. Kennedy, '0e Dark SIdes of V,rtue: 
Reassessing international Humanitarianism (Pnnceton Umverslty P~ess ~nnceton 2004). 
24-4 Christian Tomuschat, Human Rights: Between Idealism and Realzsm (OUP Oxford 2003) 319. 
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Human Security in International Law: The Role of the United Nations 

PART Two 

THE PURSUIT OF HUMAN SECURITY BY THE UNITED NATIONS 

This Part explores the role and contribution of the United Nations (UN) in achieving 

human security. As intimated in Chapter Four, producing a definitive prognosis as to 

the achievement of human security is primarily concerned with temporally constrained 

determinations of effectiveness. 1 This Part focuses on how the UN pursues human 

security, i.e. the capacity of the UN to achieve human security, and, in doing so seeks to 

move beyond the decisive dichotomy of 'success' and 'failure'. In particular the 

Chapter seeks to identify and assess the roles of specific organs and bodies of the UN 

and to examine the efficacy of the mechanisms and tools at their disposal in the pursuit 

of human security. In other words the task at hand is to critically evaluate the 

operational and institutional capacity of the UN to achieve human security. This 

evaluation is undertaken against the human security framework developed in Part One 

for, while human security is the 'goal value' which the UN pursues, it is also the 

benchmark against which to assess UN activity undertaken in pursuit of human 

security.2 Moreover, the Part has a second function of providing further elucidation and 

elaboration of human security by way of reference to UN policy and practice carried out 

in pursuit of human security.3 

The first Chapter in this Part, Chapter Five, focuses on the role of the UN Charter 

human rights bodies, in particular the newly created UN Human Rights Council (HR 

Council), and the mechanisms and tools at the disposal of the HR Council in furtherance 

of human security. The focus of the Part relocates to the fields of security and 

development in Chapter Six which concentrates on delineating the roles of the Security 

I Christian Tomuschat characterised human rights protection as a process, a continual struggle 'which 
cannot be finalised once and for all at some point in time', but nevertheless declared that it 'constitutes a 
grand design for a peaceful society where everyone enjoys everything that permits a life in dignity'. 
Christian Tomuschat, Human Rights: Between Idealism and Realism (Oxford: OUP, 2003) 319. The 
pursuit of human security by the UN may be similarly classified and thus to pronounce definitively on the 
achievement or otherwise of human security by the UN would produce a temporally discrete snapshot that 
would be fallacious and unrepresentative of UN activity in pursuit of human security. 
2 This is adopted from Nigel D. White's observation in respect of core values of the UN system whereby 
he stated that such values 'provide the goals to which the system aspires, as well as a the benchmarks 
against which the success and failure of the system can be measured'. Nigel D. White, The United 
Nations System: Towards International Justice (Lynne Rienner Publishers: Bl~uderlLondon, 2002) 47. 
The idea of human security as a 'goal value' of the UN system was developed 10 Chapter Thre.e. 
] This is also adopted from an observation made by Nigel D. White to the effect that UN practIce has 
further elaborated the core values of the UN system. Ibid 47. 

186 



Human Security in International Law: The Role of the Lnited Nations 

Council (SC) and the United Nations Development Programme (UNDP) and evaluating 

the mechanisms and tools employed by these bodies to pursue human security. 

Underlying these complementary Chapters is a concern as to the capacity of the UN to 

achieve human security and thus the Chapters undertake an assessment of the 

institutional and operational capacity of the HR Council, the SC and the UNDP by \\·ay 

of reference to the emerging UN human security framework. As such, insofar as a 

deficit is revealed in the operational and/or institutional capacity of these UN bodies, the 

current effort to reform the UN provides a wider policy context within which the 

assessment of UN capacity to achieve human security is situated. 



CHAPTER FIVE 

IN PURSUIT OF HUMAN SECURITY: THE ROLE OF THE UN 

HUMAN RIGHTS COUNCIL 

I. INTRODUCTION 

This Chapter examines the role of the UN Charter human rights bodies, in particular 

the newly created UN Human Rights Council (HR Council), in the pursuit of human 

security. More specifically, the Chapter aims to determine the operational and 

institutional capacity of the HR Council to contribute to the achievement of human 

security by the UN. As such, the examination is necessarily situated within the wider 

policy context of UN reform as the UN human rights machinery is currently 

undergoing major renovations, of which the HR Council is a product. As such, the 

Chapter is also concerned to assess the extent to which, if any, the refoml of the UN 

human rights machinery and the HR Council in particular is motivated by human 

security concerns and, more importantly, is directed towards the achievement of 

human security. 

The Chapter has four Parts the first of which details the establishment of the HR 

Council and, as such, includes an overview of the mandate, functions and composition 

of the nascent UN organ (Part II). The subsequent Parts assess the operational and 

institutional capacity of the HR Council to contribute to the achievement of human 

security, which is conducted against the backdrop of the dual motivations prompting 

the creation of the HR Council - the effectiveness and credibility of the Commission 

on Human Rights (CHR) (Parts III and IV). In this regard, a number of challenges 

and obstacles to the operational and institutional capacity of the HR Council in 

achieving human security are identified. Hence, the final Part of the Chapter 

considers the potential role of democracy in addressing the operational and 

institutional challenges faced by the HR Council in the pursuit of human sccurity, 

along with exploring thc intrinsic role of democracy in achic\'ing human sccurity (Part 

V). 



II. THE ESTABLISHMENT OF THE UN HUMAN RIGHTS COUNCIL 

The UN HR Council was established on 15 March 2006, 1 according to the UN 

Secretary-General (SG), Kofi Annan, to give effect to 'the increasing importance 

being placed on human rights in our collective rhetoric' and to raise 'human rights to 

the priority accorded' in the UN Charter on a par to the Security Council (SC) and the 

Economic and Social Council (ECOSOC).2 More importantly for present purposes, 

as a key UN reform measure, the HR Council was established to address the 

deficiencies in the UN machinery for the promotion and protection of human rights, 

specifically the' growing problems - of perception and in substance - associated with 

the Commission', and to permit a thorough review of the effectiveness of the CRR.3 

The 'growing problems' afflicting the CRR were diagnosed by the SG in his 2005 

Report, In Larger Freedom, in terms of the 'declining credibility and professionalism' 

of the CHR which undermine its capacity to perform its functions in respect of the 

promotion and protection of human rights and 'casts a shadow on the reputation of the 

United Nations system as a whole'.4 The High-Level Panel on Threats, Challenges 

and Change (HLP) issued a similar indictment stating that the capacity of the CRR 

'has been undermined by eroding credibility and professionalism' due to states 

seeking membership in order to 'protect themselves against criticism or to criticise 

others' 5 and concluded that reform of the CHR is necessary for the effective 

functioning of the UN human rights system. 6 Nonetheless, while agreeing on the 

diagnosis as to the ills of the CRR, the SG and the RLP arrive at disparate 

prescriptions. For the HLP the answer was found primarily in extending membership 

of the CHR to the entire UN membership. 7 In addition to advocating universal 

membership as a remedy for the ills of the CRR, the HLP also saw the stipulation that 

the heads of all delegations to the CRR to be 'prominent and experienced human 

I UN GA Res 60/251 'The Human Rights Council' (15 March 2006) UN Doc AlRES/60/251. The 
first meeting of the H'R Council was held on 19 June 2006 which w~s describ:d as 'a disappointing, 
low-key event'. International Service for Human Rights, Human Rights Morutor No. 64/2006, 
<http://www.ishr.chlhrm!hrm documents/hrm 2006 complete1.pdf> accessed, ~8 August 2007, 9. 
2 UN SG, 'Human Rights Council: Explanatory Note by the Secretary-General m UN ~G, In Larg.er 
Freedom: Towards Security. Development and Human Rights for All (UN Dept of Public Information 
New York 2005), Appendum 1, para. 1. 
3 Ibid para. 2. 
4 UN SG, In Larger Freedom (n 2) para. 182. .. 
S HLP, A More Secure World: Our shared responsibility (Uruted Nabons New York 2004) para. 283. 

6 Ibid para. 284. 
7 Ibid para. 285. 
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rights figures' as important and similarly, the existence of an advisory councilor 

panel to support the CHR in its work, along with considering the possibility of 

'upgrading' the CHR to a 'Human Rights Council' were emphasised as crucial 

aspects of the reform of the CHR. 8 The SG, on the other hand, proposed the 

establishment of a 'Human Rights Council' to replace the embattled CHR with a 

smaller membership than the 53 strong membership of its predecessor. Furthermore, 

the SG envisioned members of the HR Council as elected by two-thirds majority vote 

of the General Assembly (GA) instead of the ECOSOC, which would befit the status 

of the new organ reflecting the place of human rights as one of the three great 

purposes of the UN, and would ensure greater accountability to the 'full membership' 

of the UN.9 A particularly innovative feature of the HR Council proposed by the SG 

was that of periodic peer review. 10 This, the SG explained, 'would evaluate the 

fulfilment by all States of all their human rights obligations' which would 

complement but not replace the existing treaty monitoring systems in place under 

various UN human rights treaties. 11 

Both the SG and the HLP recognised the accomplishments of the CHR, especially in 

the sphere of standard-setting, and yet, reform of the CHR was presented as a fait 

accompli. Indeed, considered analysis of the ills and shortcomings of the CHR are 

absent from the reports, a tendency somewhat mirrored in the academic 

commentary.12 As Philip Alston remarks the impetus for this reform effort was the 

election of the Sudan in 2001 to the CHR much to the dismay of the US, which had 

also sought election but was ultimately unsuccessful. 13 Hence, the US adopted the 

cause of reforming the 'politicalised' CHR and was instrumental in the negotiations 

leading up to the adoption of GA Resolution 60/251, which established and sets out 

8 Ibid para. 286 - 287 and 291. 
9 UN SG, 'Explanatory Note' (n 2) para. 4 and 12. 
10 Ibid paras. 6 -8. 
II Ibid para. 6. 
12 Nazila Ghanea observed that almost every reference to the CHR 'came to be prefaced by the term 
'discredited'. Nazila Ghanea, 'From the UN Commission on Human Rights to UN Human Rights 
Council: One step forwards or two steps sideways?' (2006) 55 International and Comparative Law 

Ouarterly 695,695. . . , 
is Philip Alston, 'Promoting Accountability of Members of the New UN Human ~Ig~ts Council (2005) 
15 Journal o/Transnational Law and Policy 49, 59. Se~ a~so Lawrence C. .Moss" win the Human 
Rights Council have better Membership than the Commission on Human Rights? (2006) 13 Human 

Rights Brie/5. 5. 
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the mandate, functions and composition of the RR Council. 14 However, the US 

refused to endorse the fledging body, citing 'insufficient safeguards to prevent 

countries with poor human rights records from being elected', which did not reflect 

'key US objectives', 15 prompting commentators to speak of 'the political self-interest 

of the United States' .16 In combination, the absence of considered analysis of the 

strengths and weaknesses of the CRR and the political machinations surrounding the 

reform effort, add potency to Fran90ise J. Hampson's forceful assertion that 'the 

reason why the process was embarked upon had nothing to do with improving the 

human rights machinery'. 17 As such, the restraint demonstrated by one NGO, which 

agreed that the CHR was in need of reform, but cautioned to wait 'until the wheel of 

political and public opinion turns once against in favour of human rights' may prove 

to be prophetic,18 while at least one commentator remained anxious as to 'whether 

such wholesale reform would result in the establishment of a stronger or a weaker 

instrument for the promotion and protection of human rights' .19 

Nevertheless, GA Resolution 60/251, after much 'protracted and difficult 

negotiations,2o was adopted by 170 votes in favour to four against, including the US, 

the Marshall Islands, Israel and Palau.21 Under the terms of GA Resolution 60/251 

the HR Council has a broad mandate to promote 'universal respect for the protection 

of all human rights and fundamental freedoms for all' 22 and is endowed with the 

14 According to Morton H. Halperin and Diane F. Orentlicher, John Bolton as the US Ambassador to 
the UN 'thwarted the effort ... to arrive at a consensus position on reform issues by insisting on direct 
negotiations between countries' with the effect of scaling back 'the ambition of UN reform' including 
the HR Council. See Morton H. Halperin and Diane F. Orentlicher, 'The New UN Human Rights 
Council' (2006) 13 Human Rights Brief 1, 2. 
IS John R. Crook, 'United States Votes Against New UN Human Rights Council' (2006) 100 
American Journal of International Law 697,697. . 
16 Hadar Harris, 'The Politics of Depoliticalisation: International Perspectives on the Human Rights 

Council' (2006) 13 Human Rights Brief8, 8. . ' , 
17 Framyoise J. Hampson, 'An Overview of the Reform of the UN Human Rights Machinery (2007) 7 

Human Rights Law Review 7, 10. . . . . 
18 Rights and Democracy, 'Backgrounder on the Reform of the UN ComnussIOn on Human Rights 
(International Centre for Human Rights and Democratic Development 2005) <http://www.dd
rd.calsitel PDF/pub1icationslintHRadvocacYIUN!f~Rreform.pdt> a~cessed 28 August 2007,47. 
19 Peter N. Prove, 'Re-commissioning the ComnussIOn on Human Rights: UN Reform and the UN 

Human Rights Architecture' . 
<http://www.lutheranworld.orglWhat We Do/OIahrlissues EventslUN Reform-Human Rlghts.pdf> 

accessed 12 June 2007. 
20 Helen Upton, 'The Human Rights Council: First Impressions and Future Challenges' (2007) 7 

Human Rights Law Review 29, 30. 
21 Belarus, Iran and Venezuela abstained. 
22 UN GA Res 60/251 (n 1) para. 2. 
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specific responsibility to 'address situations of violations of human rights, including 

gross and systematic violations', along with promoting the 'effective coordination and 

the mainstreaming of human rights within the United Nations system,.23 In order to 

fulfil this broad mandate the HR Council retains the advisory role etched out by the 

CHR in respect of technical assistance and capacity building, along with human rights 

education/4 in addition to the standard setting function performed by the CHR25 and 

finally, assumes responsibility for the special procedures and the complaint procedure 

devised by the CHR by way of addressing gross and systematic violations of human 

rights. Nevertheless, in the latter regard, the HR Council is charged with reviewing 

and, where necessary, improving and rationalising 'all mandates, mechanisms, 

functions and responsibilities of the Commission on Human Rights in order to 

maintain a system of special procedures, expert advice and a complaint procedure' .26 

Such retention of the key functions of the CHR signals the recognition, as expressed 

in the GA Resolution, of 'the need to preserve and build on its achievements and to 

redress its shortcomings,.27 Yet a key innovative function of the HR Council, as a 

'forum for dialogue' 28 that contributes through dialogue and cooperation to 'the 

prevention of human rights violations' and to the prompt response to human rights 

emergencies,29 is the provision for universal periodic review (UPR) whereby 'the 

fulfilment by each State of its human rights obligations and commitments' is assessed 

as proposed by the SG in In Larger Freedom. 30 

It is unsurprising, given the impetus of CHR reform, that one of the principal issues 

during the negotiation of GA Resolution 60/215 was that of membership.31 As such, 

23 Ibid para. 3. 
24 Ibid para. 5 (a). 
2S Ibid para. 5 (c) and (d). 
26 Ibid para. 6. 
27 Ibid preamublar para. 8. 
28 Ibid para. 5 (b). 
29 Ibid para. 5 (t). ., fi 
30 Ibid para. 5 (e). Egon Schwelb and Philip Alston note that ECO~OC h.ad made prov~sl.o~ .or state 
reporting on economic and social matters, which included human n~hts, m 1950. The Initiative came 
to end a mere two years later in 1952 in light of the 'great burden this schem~ pl~ced on .bo~ .. 
Governments and the Secretariat'. Egon Schwelb and Philip Alston, 'The Pnnc~pal I~tltutlOns 10 

Karel Vasak and Philip Alston (eds), The International dimensions of Human Rights J 01 J (Greenwood 

Press Westport Cormecticut 1982) 278. . ' . . 
31 Halperin and Orentlicher (n 14) 2. Halperin and Orentllcher ,.denttfied a further two Issues: that of 
how often the HR Council would meet and how the HR CounCil would address country-specific 
matters. They note that these latter two were easily resolved with meetings set at no fewer than three 
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it is useful to briefly outline the membership requirements in respect of the CHR. The 

CHR, which originally consisted of nine members appointed in their individual 

capacity and which grew to a membership of 53 states elected on a regional basis by 

ECOSOC,32 met annually for a period of six weeks in Geneva and could convene 

emergency sessions. States were elected to the Commission for a period of three 

years with the possibility of re-election. Elections were staggered in order to 

replenish approximately a third of the membership at a time and an informal practice 

arose whereby states were elected according to geographical region. 33 The HR 

Council, on the other hand, consists of 47 members elected by majority vote of the 

GA at three year intervals on the basis of equitable geographical distribution with the 

possibility of re-election, although a state that has served two consecutive terms is 

precluded from seeking immediate re-election.34 Of note, however, is the introduction 

of qualifications for membership of the HR Council. GA Resolution 60/251 stipulates 

that when electing states to the HR Council, member states should take account of 

'the contribution of candidates to the promotion and protection of human rights' .35 To 

this end, states seeking election make 'voluntary pledges', 36 although Hampson 

observes that it is unfortunate that 'specific undertakings' were not sought during the 

recent election process. 37 However, members of the HR Council are entreated to 

'uphold the highest standards in the promotion and protection of human rights' and to 

facilitate this, states are reviewed under the fledging UPR during their tenure. 38 

sessions a year and the new mechanism of Universal Periodic Review (UPR) introduced in response to 
the latter. 
32 The CHR originally consisted of 18 members which 'was increased to 22 in 1961, to 32 in 1966 and 
to 43 in 1979'. Schwelb and Alston (n 30) 244. 
33 Under this informal practice, African states were allotted 15 seats, 12 seats were allocated to Asian 
states with a further five seats earmarked for Eastern European states, while 11 seats were apportioned 
to Latin American and Caribbean states, the grouping of Western European and other which included 
the US Australia and New Zealand had a total of 10 seats on the Commission. Data on distribution of 
seats a:nongst these geographical regions is available on the website o~the Office of the. UN High 
Commissioner for Human Rights, <http://www.ohchr.org/english/bodles/chr/membershlp.htm> 

accessed 11 November 2006. 
34 The formula for the distribution of seats in the HR Council is as follows: Group of African States, 
thirteen; Group of Asian States, thirteen; Group of Eastern European States, six; Group of Latin 
American and Caribbean States, eight; and Group of Western European and other States, seven. UN 

GA Res 60/251 (n 1) para. 7. 
35 Ibid para. 8. 
16 Ibid. 
37 

Hampson (n 17) 14. 
38 UN GA Res 60/251 (n 1) para. 9. 
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Finally, provision is made for the suspension of member states that commit' gross and 

systematic violations of human rights'. 39 

In this way, GA Resolution 60/215 provides, on paper, 'a sound basis for a better 

principal UN human rights political body than its predecessor'. 40 Indeed, the HR 

Council purports to address the charge of ineffectiveness levelled at the CHR by way 

of conducting a review of the special procedures and complaint procedure, in addition 

to instituting a new monitoring mechanism, that of UPR. Moreover, the GA 

Resolution by stipulating requirements for election and membership. and ultimately 

providing for the suspension of member states, attempts to deal with the 'credibility 

deficit' faced by the CHR, which is buttressed by the provision for UPR. In short, 

notwithstanding the origins of the reform, 'the establishment of this new body 

represents an important opportunity for a new start in dealing with human rights 

within the UN machinery' .41 Indeed, the HR Council as founded on the recognition 

of the interdependence of the 'three great purposes of the UN' - security, 

development and human rights - is a step in the right direction. Nevertheless, it 

remains to be seen whether the HR Council is one step forward and two steps back for 

the promotion and protection of human rights and ultimately the achievement of 

human security. To this end, the Chapter turns to exploring whether the measures 

adopted to address the operational and institutional challenges plaguing the CHR -

effectiveness and credibility - do in fact contribute to the achievement of human 

security. 

III. THE MONITORING MECHANIS:\IS: POSSIBILITIES A:\D 

OBSTACLES FOR ACHIEVING HIT;\IA:\ SECl'RITY 

From its inception in 1946 to its demise in 2006, the CHR underwent a 'profound 

transformation,.42 The historical record, as intimated in Chapter Three, charts an 

innovative evolutionary track in terms of the roles and functions assumed by the CHR 

in furtherance of its mandate in respect of the promotion and protection of human 

W Ibid para. 8. . . . 
40 Patrizia Scannella and Peter Splinter, 'The United ~ations Human Rights CouncIl: A PromIse to be 

Fultilled' (.~007) 7 Hilma" Rights La\\' Rt'l'icw 41. 49. 
41 l~plon (n 20) J 1. . .. 
4~ Philip Alston, 'The Commission on Human Rights' in Philip .\Iston (ed), The! [rlllred ,\arUJf/S and 

Hilma" Rights: A Criticallppraisal (Clarendon Press Oxford 1992) 126. 



rights. 43 Indeed the CHR gradually moved from a largely promotional role to 

embrace a complementary protective role and, in doing so, etched out corresponding 

functions spanning the spectrum of standard-setting which produced, amongst others, 

the International Covenants,44 promotional activities including technical assistance,45 

and monitoring which included the special procedures developed on the basis of 

ECOSOC Resolution 1235 (1967) and the complaint procedure instituted by 

ECOSOC Resolution 1503 (1970). 46 Nonetheless the effectiveness of these 

procedures in responding to violations of human rights has been, perhaps inevitably 

given the 'broader historical context'47 within which the CHR functioned, 'the sole 

criterion' 48 against which to measure the effectiveness of the CHR as the most 

important UN organ in the field of human rights. 49 Thus, by examining the 

effectiveness of the special procedures and the complaint procedure as monitoring 

mechanisms at the disposal of the CHR in order to respond to human rights violations, 

this Part aims to determine the contribution to the achievement of human security by 

the special procedures and the complaint procedure. This assessment in tum provides 

the basis for the assessment of the operational capacity of the embryonic HR Council 

in pursuing human security. 

A. The Special Procedures 

By the terms of ECOSOC Resolution 1235 (1967) the CHR was authorised to 

'examine information relevant to gross violations of human rights and fundamental 

freedoms' and, when appropriate, to 'make a thorough study of situations which 

43 ECOSOC Res 5 (I) (16 February 1946) as amended by ECOSOC Res 9 (110 (21 June 1946). 
44 For an assessment of the CHR in this area see Schwelb and Alston (n 30) 243 - 250. 
4S Sir Samuel Hoare record that this was route of human rights protection was preferred by the US. See 
Sir Samuel Hoare 'The Commission on Human Rights' in Evan Luard, The International Protection of 
Human Rights (Thames and Hudson London 1967) 79-84. This also provides the foundation for 
cooperation with UN development organs such as the UNDP. 
46 On the evolution of the functions of the CHR see Alston, 'The Commission on Human Rights' (n 42) 
131- 181; for a more specific account of the evolution of the special procedures and the complaint 
procedure, see Christian Tomuschat, Human Rights: Between Idealism and Realism (OUP Oxford 2003) 

115-128. 
47 Alston, 'The Commission on Human Rights' (n 42) 126. 
48 Ibid 138. 
49 The achievements of the CHR has led many a commentator to declare that the CHR is ~e most . 
important UN human rights organ. Jeroen Gutter, 'Special Procedures and the Human Rights CounCil: 
Achievements and Challenges Ahead' (2007) 7 Human Rights Law Review 93,93; Alston. The 
Commission on Human Rights' (n 42) 126. 
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reveal a consistent pattern of violations of human rights'. 50 ECOSOC Resolution 

1235 also welcomed the decision of the CRR to hold an annual public debate in 

respect of human rights violations. 51 The annual public debate and the study and 

investigation of gross human rights violations form the two key components of the 

procedure laid down in ECOSOC Resolution 1235, more commonly referred to as the 

'1235 procedure', to respond to gross violations of human rights. On the basis of the 

ECOSOC Resolution, the CRR gradually developed a number of procedures by which 

to study and investigate gross violations of human rights, the product of which 

informed the annual public debate on the question of human rights violations.52 Yet, 

the development of these procedures falling under the rubric of the 'special 

procedures' prompted one commentator to observe that the practice of the CRR in 

responding to human rights violations 'bears only a passing resemblance to the actual 

procedure formally authorised by that resolution' ,53 and thus, the special procedures 

provide a clear example of the innovative evolution in the promotion and protection 

of human rights by the CRR.54 

Although established by the CRR in March 1967,55 a mere three months before 

ECOSOC Resolution 1235, the ad hoc Working Group of experts on southern Africa 

(WGSA) is often counted as the first step in the fledging practice of the CRR under 

ECOSOC Resolution 1235.56 The WGSA, composed of 'eminent jurists and prison 

officials' acting in a personal capacity, 57 was originally mandated to investigate 

allegations of the torture and ill-treatment of prisoners, detainees and persons in 

police custody in South Africa and to make recommendations for action in concrete 

so ECOSOC Res 1235 (XLII) 'Question of the violation of human rights and fundamental freedoms, 
including policies of racial discrimination and segregation and of apartheid in all countries, with 
particular reference to colonial and other dependent countries and territories' (6 June 1967) UN Doc. 
E/4393, paras. 2 and 3 respectively. 
51 Ibid para. 1. 
52 During the drafting process of ECOSOC Resolution 1235 the authority to 'investigate' disappeared. 
Jakob Th. Moller has remarked that the difference between a 'thorough study' and 'investigation' 'may 
in the end be rather academic'. See Jakob Th. Moller, 'Petitioning the United Nations' (1979) 1 
Human Rights Quarterly 57,61-62. 
53 Alston, 'The Commission on Human Rights' (n 42) 155. 
S4 Ingrid Nifosi points to the increased membership of the CHR along with the entry into force of the 
ICERD which provided for a petition procedure as engendering the po~itic~l cl~mate and the c~nsensus 
necessary to facilitate the development of the special procedures. Ingnd NlfoSl, The UN SpeCial 
Procedures in the Field of Human Rights (Intersentia Antwerpen and Oxford 2005) 14. 
55 CHR Res 2 (XXIII) (6 March 1967). 
56 Alston 'The Commission on Human Rights' (n 42) 157; Nifosi, (n 54) at 15. 
57 ' 

CHR Res 2 (XXIII) para. 3 
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situations, along with reporting to the CHR. 58 In order to fulfil this mandate the 

WGSA was authorised to receive communications and hear witnesses in accordance 

with 'such modalities of procedure as it may deem appropriate,59 and it is apparent in 

early practice of the WGSA that the primary source of infonnation regarding 

allegations of torture and ill-treatment was from witnesses rather than written 

communications. 60 Moreover, the WGSA established guidelines based on 

international human rights law against which to assess the allegations of torture and 

ill-treatment. 61 Although this original mandate was expanded a number of times 

before the WGSA was discontinued in 1995,62 it firstly underwent geographical 

expansion in 1968 to include South West Africa, Southern Rhodesia, i\10zambique, 

Angola and all other Portuguese territories in Africa, and was subsequently expanded 

in 1969 to include the question of capital punishment, the treatment of political 

prisoners and the conditions in 'Transit Camps' and 'Native Reserves' specifically in 

South Africa, Namibia and Southern Rhodesia, and to investigate further 'grave 

manifestations of apartheid' in South Africa and 'grave manifestations of colonialism 

and racial discrimination' in Namibia, Southern Rhodesia, Angola, Mozambique and 

Guinea Bissau. 63 

When the issue of human rights violations in the Arab territories occupied by Israel as 

a result of the Six Day War in 1967 was raised in the CHR, a further extension of the 

existing mandate of the WGSA was rejected and a new Working Group, comprised of 

five of the members of the WGSA acting in an independent capacity, was created.()4 

The Working Group of experts on Arab Territories occupied by Israel (WGAT) was 

mandated to investigate allegations of breaches of international humanitarian law by 

Israel in the territory occupied by it and, to this end, was to receive communications 

and hear witnesses pursuant to procedures deemed appropriate by the \VGA T. (») 

While, the establishing resolution also strongly condemned human rights \iolations 

by Israel in the occupied territories, IsraeL like South Africa before it, refused to 

S8 Ibid. 
S9 Ibid. 
bO Ton 1. ~1" Zuijd\\'ijk, Petitioning thc [inilcd ,valion.1 A Study in Human Rights (Gower Aldershot 

1982) 25~" 
1>1 Ibid 249 - 25~" 
1>1 For an on:n"ic\\ until 19S2 see gcnerally, ibid 246 - 2~9. 
II) On the practice ofthc \\'GS:\, ibid 25~ 2(l). 
('\ Scc :\iti.)si (n 5~) 68 - )li. 

M Ibid. 
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cooperate with the WGAT, citing, amongst others, lack of impartiality as the WGAT 

was not mandated to consider violations of the human rights of Jewish people in Arab 

territories. 66 With the establishment of a 'Special Committee to Investigate Israeli 

practices affecting the human rights of the population of the occupied territories' 

under the auspices of the GA in 1969,67 the WGAT was disbanded in 1970, although 

the CRR continued to receive and debate the annual report of the Special 

Committee. 68 In contrast, the next Working Group established by the CRR, the 

Working Group on Chile (WGC) in 1975, was on foot of an invitation by the Chilean 

government. 69 

The WGC, comprised of five members operating in an individual capacity,70 was 

charged with investigating the human rights situation in Chile 'on the basis of a visit 

to Chile and of oral and written evidence to be gathered from all relevant sources,.71 

As with the WGSA international human rights law such as the UDRR and the ICCPR 

and standards, such as the 1975 Declaration on the Protection of All Persons from 

Being Subjected to Torture and other Cruel, Inhuman or Degrading Treatment or 

Punishment, provided the standard or guideline against which to assess the human 

rights situation in Chile along with elements ofintemational humanitarian law.72 The 

WGC initially adopted rules of procedure for the visit to Chile and the gathering of 

relevant information based on the model rules issued by the then UN SG in 1970, 

which included acceptance of anonymous communications and provided for the 

protection of the identity of the communicant. 73 Nonetheless, the working methods of 

the WGC were subsequently guided by rules of procedure developed in conjunction 

with the Chilean government found in the 1978 memorandum of understanding which 

66 Along with questionable impartiality, Israel saw the WGA T as the product of a resolution adopted 
'by an anti-Israel coalition of States'. Ibid 69. ... 
67 UN GA Res 2443 (XXIII), 'Respect for and Implementation of Human Rights 10 Occupied 

Territories' (19 December 1968). . . 
68 Alston, 'The Commission on Human Rights' (n 42) 156. A special rapporteur was appolOted 10 1993. 
69 For a brief historical overview of this see Zuijdwijk (n 60) 304 -305. ... .. 
70 Zuijdwijk questions whether this stipulation of independence was possible in reahty. ZUIJdWlJk (n 

60) 245 - 246. 
71 1 CHR Res 8 (XXXI) para. . 
72 See Nifosi (n 54) 69-70. 
73 See Zuijdwijk (n 60) 306. 
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according to Henry J. Steiner and Philip Alston 'remains an important benchmark' for 

UN human rights fact-finding and monitoring.74 

Most commentators see this initial phase in the development of the special procedures 

as constrained to issues of racism and colonialism.75 However, it is clear that the 

establishment of the wac marked a broadening of the subject matter beyond the 

confines of apartheid and the issues besetting colonialism and saw the CRR embrace 

its wide mandate to examine and investigate any human rights violations under 

ECOSOC Resolution 1235. Furthermore, key facets of CHR practice under the rubric 

of the 1235 procedure were established during this period, such as the reliance on 

international human rights law and international humanitarian law to provide the 

standard against which to assess allegations of human rights violations; the discretion 

given to the Working Groups to determine rules of procedure in respect of 

information received; and, the requirement of the impartiality and independence of 

members of the Working Groups. Nonetheless cracks were evident in the fledging 

edifice of the special procedures, particularly in terms of the impartiality and the 

independence of the members of the Working Groups. For instance Ton J.M. 

Zuijdwijk has observed that the members of the WGC, while required to act in their 

individual capacity by the CHR resolution establishing the Working Group, were also 

representatives of their countries.76 This underscores the question of politicalisation 

which permeated the practice of the CHR in general77 and, more specifically for 

present purposes, manifested in the operation of the 1235 procedure. For example, as 

noted above, South Africa and Israel refused to cooperate with their respective 

Working Groups, and Chile, notwithstanding the extension of an invitation to the 

74 Henry J. Steiner and Philip Alston, International Human Rights in Context: Law. Politics. Morals 
(OUP Oxford 2000) 603. Steiner and Alston assert that despite attempts, UN has never agreed on a set 
of model rules. For more recent attempt, see UN GA, 'Declaration on Fact-fmding by the UN in the 
Field of the Maintenance oflntemational Peace and Security' (9 December 1991) UN Doc. 
NRES/46/59, Annex. For a concise synthesis of the practice of special procedures which is distilled 
into principles in respect of fact finding see OHCHR, 'Manual of the United Nations Human Rights 
Special Procedures' (draft June 2006) 
<http://www.ohchr.orglenglish/bodies/chr/speciaVdocs/Manual English.pdf> accessed ~8 June 2007. 
75 Alston 'The Commission on Human Rights' (n 42) 158. This is similar to the evolutIon of the 
meaning 'Of 'threat to the peace' to include human rights issues by the SC, which is discussed in depth 

in Chapter Six. 
76 Zuijdwijk (n 60) 306. . 
77 On this issue see, for example, David P. Forsythe, 'The United Nations and Human RIghts, 1945 -
1985' (1985) 100 Political Science Quarle,.~\, 249, 251, 255 - 257. 
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CHR, also resisted the operation of the Working Group established on foot of their 

invitation.78 

Philip Alston declared 1978 as the year which saw the 1235 procedure begin to open 

up with a number of tentative steps taken by the CHR including for example, 

requesting the government of the Democratic Kampuchea to respond to allegations of 

human rights violations and the condemnation of the Somoza regime in Nicaragua. 

According to Alston, developments such as these, in combination wi th the ongoing 

debate within UN human rights organs to find a way to respond to the disappearances 

of people in Argentina, led to the establishment of the Working Group on Enforced or 

Involuntary Disappearances (WGEID) in 1980. 79 The five member \\TGEID was 

mandated under CHR Resolution 20 (XXXVI) to 'examine questions rele\'ant to 

enforced or involuntary disappearances'. To this end the WGEID was authorised to 

seek and receive infonnation from 'reliable sources' and was instructed to 'respond 

effectively to infonnation that comes before it' and to 'work with discretion'. 80 The 

mandate of the WGEID, responsibility for which has been assumed by the HR 

Council, has been modified since its inception in 1980. For example, the WGEID 

was reminded in 1981 to 'work with discretion' not only to 'limit the dissemination of 

infonnation provided by Governments' but also to 'protect the persons pro\'iding the 

information' .81 

Nonetheless, the WGEID has interpreted the mandate. the basis for which is found in 

the original eRR Resolution 20 (XXXVI), in a particularly innovative manner which 

is clearly seen in and consolidated by the practice of the WGEID. For instance, the 

WGEID broadly interpreted the power to 'examine questions' as going beyond 'an 

academic study of the issue' 82 of enforced or involuntary disappearances by 

developing methods of work, such as rules on admissibility of communications. The 

WGEID has stipulated three fold admissibility criteria. namely, the information 

78 See Zuijdwick (n 60) 312 - 313. 
79 Alston, 'The Commission on Human Rights' (n 42) 159 - 160. 
~() CIIR RL'slllution 20 (XXXVI) (1980). 
81 CIIR Resolution 10 (XXXYII) (1981). , 
82 Da\'id \\'eissbrodt, 'The Three 'Theme' Special Rapporteurs of the U\ Conm11Ssion on Human 

Rights' (19S6) 80 American Journal oflllll'r/wtional La\\' 6S~. 686. 
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conveyed must fall within the mandate of the WGEID,83 contain certain factual 

infonnation concerning the person, and be communicated by a family member or 

friends in writing to the WGEID, although this infonnation may be channelled 

through a NGO or other 'reliable source'. 84 Upon meeting the criteria for 

admissibility the WGEID transmits the reported incident of disappearance to the state 

in question with 'a request to carry out investigations and to infonn the Working 

Group of the results'. 85 The WGEID sends the reply of the government to the 

communicant upon receipt, the response to which detennines any further action taken 

by the WGEID in respect of the particular incident and, in this way, the WGEID acts 

as a constructive conduit of communication between the families and friends of the 

disappeared and the government concerned. 

The WGEID has innovative1y and expansively interpreted the original mandate under 

eHR Resolution 20 (XXXVI) in two further significant respects. Firstly, as is evident 

from the rules on admissibility, the WGEID has made appropriate use of the broad 

mandate in the establishing eHR Resolution in terms of sources of information from 

'reliable sources'. 86 Secondly, the WGEID has developed procedures in order to 

'respond effectively' to infonnation gathered regarding enforced or involuntary 

disappearances. These include the annual report of the WGEID to the eHR as 

required by the establishing eHR Resolution and, as noted above, requests for 

information from governments in relation to specific individual cases. However, 

through practice the WGEID incrementally built three further procedures by which to 

respond to infonnation regarding disappeared persons, that of urgent action requests, 

prompt intervention for reprisals and country visits, which were not provided for 

under the relevant establishing eHR Resolution.87 In short, while the practice of the 

WGEID is informed by relevant international human rights standards such as the right 

83 Ingrid Nifosi states that this requirement means that the communication must fall within the 
definition of disappeared person as defined by the WGEID. See N ifosi (n 54) 83. In March 2007. the 
WGEID adopted a new definition. See 
<http://www.unhchr.chihuricanelhuricane.nsf/viewOlIB9661660AB 1 05C52C 125 72A400466F2E'?open 
document> accessed 18 June 2007. 
84 See WGEID, 'Fact Sheet No.6 Enforced or Involuntary Disappearances (Rev. 2)' 
<http://www.ohchr.org/english/aboutlpublicationsldocs/fs6.htm> accessed 18 June 2007. 
ss Ibid. 

B6 See Nifosi (n 54)82; Alston, 'The Commission on Human Rights' (n 42) 176 - 177. 
S7 For a description of these procedures see the WGEID website 
<http://www.ohchr.org/english/issues/disappear/procedures.htm# 1 > accessed 18 June 2007. See also 
Alston, 'The Commission on Human Rights' (n 42) 177 - 180. 
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to life, prohibition on torture, the right to liberty and security of the person and 

recognition before the law,88 and it also works to promote the Declaration on the 

Protection of All Persons from Enforced Disappearances 1992,89 the WGEID has 

developed 'into an effective human rights implementation mechanism on no broader a 

consensual basis than a consensus of the Commission on Human Rights and without 

the authority of any human rights treaty beyond the United Nations Charter' .90 

The WGEID was the first of five thematic procedures established by the CRR during 

the 1980'S.91 In addition to the WGEID the RR Council has assumed responsibility for 

the Special Rapporteur on extrajudicial, summary or arbitrary executions (1982), the 

Special Rapporteur on Torture (1985), and the Special Rapporteur on the right to 

freedom of religion and belief (1986). The Special Rapportuer on the use of 

mercenaries as a means of impeding the exercise of the right to peoples to self

determination, established in 1987, was replaced in 2005 with a Working Group 

(WGM). The practice of the WGEID greatly influenced the operation of the thematic 

Special Rapporteurs 92 and, more generally, had a profound impact on the 

development of the special procedures of the CRR. Indeed, as David Weissbrodt has 

stated, the concept of a thematic special rapporteur 'grew out of the practice of the 

Working Group on Enforced or Involuntary Disappearances' .93 Furthermore, many of 

the facets of the practice of the WGEID described above are clearly discernible in the 

mandates and practices of the CHR thematic special procedures, such as the discretion 

to determine working methods, including rules on admissibility, a degree of flexibility 

as to the sources of information to be considered, and finally, perhaps the most 

apparent facet, the procedures employed to fulfil the pertinent thematic mandates are 

comparable to those used and developed by the WGEID, including country visits, 

annual reports and urgent appeals or urgent action requests.
94 

They are also firmly 

~ ) WGEID, 'Fact Sheet No.6' (n 84 . 
89 Ibid. 
90 Weissbrodt (n 82) 687. The WGEID has described itself~n the ~ollo~ng terms: 'The Work~ng, 
Group deals with the numerous individual cases of human nghts VIolatIons on a purely hurnamtanan 
basis, irrespective of whether the Government concerned has ratified any of the existing legal , 
instruments which provide for an individual complaints procedure', WGEID, 'Fact Sheet No.6 (n 84). 
91 List of Special Procedures of the Commission on Human Rights 
<http://wwwl.urnn.edufhumanrts/commissionlThematiccountrymandates2004.html> accessed 16 June 
2007. 
92 Nifosi (n 54) 90' Alston, 'The Commission on Human Rights' (n 42) 174 .. 
93 ' Weissbrodt (n. 82) 685. 
94 Alston, 'The Commission on Human Rights' (n 42) 177-180. 
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situated, with the possible exception of the WGM, within an international human 

rights law framework. 95 

The emergence of thematic procedures in the 1980's was accompanied by 'a steady 

stream of resolutions under the 1235 procedure calling for a variety of 'special 

procedures' to be undertaken'. 96 Thus the 1980's saw the appointment of an 

Independent Expert on Afghanistan (1984) and six Special Rapporteurs in respect of 

the human rights situations in Bolivia (1981), El Salvador (1981), Guatemala (1982), 

Poland (1982), Iran (1982), and Romania (1989).97 The Independent Expert on 

Afghanistan was mandated to 'seek relevant information from specialised agencies, 

intergovernmental agencies and non-governmental agencies' in order to formulate 

proposals that would ensure 'full protection of the human rights of all residents of the 

country' and to this end, submit a comprehensive report to the CHR.98 The Special 

Rapporteur on the human rights situation in Guatemala was similarly authorised to 

study the question of human rights and to report to the CHR.99 Indeed the typical 

mandate of a country procedure is to 'examine', 'study', 'investigate' or 'inquire into' 

the human rights situation in a given state. 100 Thus, no importance should be 

accorded to the appellation given to the mandate holder for, as Nigel Rodley observes, 

'the nomenclature may be altered to respond to the political nuances important at the 

95 For example, pursuant to CHR Res 1986/20 the Special Rapporteur on Religion is mandated 'to 
examine incidents and governmental actions ... which were inconsistent with the provisions of the 
Declaration on the Elimination of all Forms of Intolerance and of Discrimination based on Religion or 
Belief. <http://www.ohchr.org/englishlissues/religionlindex.htm> accessed 28 August 2007. The 
Special Rapporteur has developed this mandate by elucidating a framework for communications which 
is based on relevant international standards including the UDHR, ICCPR the Declaration on the 
Elimination of all Forms of Intolerance and of Discrimination based on Religion or Belief. The 
framework also refers to relevant parts of the ICESCR ICRED, CRC, CEDAW and ICRMW, CAT, the 
Genocide Convention and the Convention relating to the Status of Refugees. 
<http://www.ohchr.org/englishlissueslreligionlstandards.htm> accessed 28 August 2007. The Working 
Group on Arbitrary Detention similarly expanded upon its original mandate by identifying relevant 
international human rights standards. <http://www.unhchr.chlhtm1lmenu6/2/fs26.htm#III> accessed 28 

August 2007. 
96 Alston 'The Commission on Human Rights' (n 42) 160. 
97 The ~ndates of the Special Rapporteurs and Independent Expert were discontinued before the 

establishment of the HR Council. 
98 ECOSOC Res 1984/37 (24 May 1984). 
Q9 Amnesty International, 'Guatemala: Human Rights Violations and Impunity' 
<http://web.arnnesty.orgllibrarylIndexlENGAMR340081997?open&of=ENG-2M2> accessed 19 June 

2007. 
100 Alston, 'The Commission on Human Rights' (n 42) 167. 
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time'. 101 Indeed, the Special Rapporteur to Guatemala was re-named Special 

Representative in 1986.102 

Nonetheless, the broad mandate of inquiry or examination bestows a degree of 

discretion on the mandate holder of a country procedure which, according to Alston, 

has had a detrimental effect on the quality of reports produced. l03 He asserts that 

three 'models' of reporting are readily discernible in the practice of the special 

rapporteurs of country procedures as a direct result of the flexibility inherent in such a 

broad mandate. These are reports which emphasise fact-finding and documentation, 

others which adopt a prosecutoriallpublicity function, and finally, reports which stress 

conciliation. \04 As these country reports provide the basis for the annual public 

debate in the CHR, Alston's concerns as to quality assurance and, further, insulation 

from the vagaries of politicalisation, assume greater potency. Alston further points to 

the absence of procedures by which to screen the information gathered in respect of 

the human rights situation in a given state as cause for concern particularly as regards 

to ensuring the integrity of the process. lOS This is further underlined by the fact that 

while the special rapporteurs are typically constrained to seek information from pre

designated sources, they 'tend not to consider themselves as restricted in the kinds of 

information that they may receive'. \06 To these concerns it is necessary to add the 

seemingly intractable issue of country selection. Indeed, the creation of country 

mandates in respect of human rights situations in the 1980's by the CHR prompted 

accusations of 'moral hypocrisy' and 'double-standards' from governments and 

101 Nigel S. Rodley, 'United Nations Non-Treaty Procedures for Dealing with Human Rights 
Violations' in Hurst Hannum (ed), Guide to International Human Rights Practice (3rd edn 
Transnational Publishers New York 1999) 64. 
102 Amnesty has observed that the CHR appointed a Special Rapporteur in 1983 and in 1986 ·th~ 
Commission changed the designation to that of Special Representative; his mandate. wa~ to ~ecelve and 
evaluate information from the government about the implementation of the new legislatIon mtended to 
protection human rights'. Amnesty continued to note that in 1987 an expert w~s appointed to. 'ass~st 
the government in adopting the necessary measures for the subsequent restor~tlon o~ h~n nghts and 
1990 saw the appointment of an 'Independent. Expert to examine the. h~n nghts situation ~d to 
continue giving assistance to the government m the field of human nghts . Amnesty InternatIOnal, 
'Guatemala: Human Rights Violations and Impunity' (n 99). 
10) Alston, 'The Commission on Human Rights' (n 42) 167. 
104 Ibid 167 - 169. 
105 Ibid 169 - 171. 
106 Rodley, 'UN Non-Treaty Procedures' (n 101) 64. 
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academics alike. 107 For instance the geographical distribution of the seven country 

mandates established in the 1980's, noted above, clearly reveals a focus on human 

rights situations in Latin America. 108 The question of politicalisation that underpins 

the CRR more generally, once again manifests in the operation of the special 

procedures. 

During the twenty years from the obsolescence of the 'no power to act' doctrine in 

1967, the contours of the special procedures were established and consolidated. The 

basic distinction between country procedures or mandates and thematic mandates was 

forged and the practice of appointing either an individual or a group of individuals, 

experts in the field of human rights and acting in a personal capacity, simultaneously 

evolved. In short, the CRR by virtue of developing the special procedures became, to 

paraphrase Rodley, the only forum in which human rights violations anywhere in the 

world may be addressed. l09 In doing so the special procedures contributed to the 

consolidation of the individual right of petition. I 10 For, as noted above, the flexible 

interpretation of the permissible sources of information, particularly in respect of the 

thematic mandates, endowed the individual with an 'international procedural 

capacity' III to petition the UN in respect of human rights violations, irrespective of 

whether an international convention is in place. This was clearly seen above in 

relation to the WGEID which refers to the 1992 Declaration on the Protection of All 

Persons from Enforced or Involuntary Disappearance. Furthermore, the special 

procedures apply irrespective of whether a particular state has ratified a pertinent 

convention and individuals can still exercise their procedural capacity under the 

special procedures notwithstanding that the state in question is not a UN member state. 

The 'international procedural capacity' of individuals under the special procedures 

was strengthened in subsequent practice by the development of guidelines for 

107 Alston, 'The Commission on Human Rights' (n 42) 163 - 164, citing US Representative to the UN, 
Jeanne Kirkpatrick. See also Thomas Franck, 'Of Gnats and Camels: Is there a Double-Standard at the 
United Nations? (1984) 78 American Journal of International Law 811. 
108 Alston provides a table of country procedures by region. See Alston, 'The Commission on Human 

Rights' (n 42) 162. 
109 Rodley, 'UN Non-treaty Procedures' (n 101) 80. 
110 Nifosi (n 54) 128 - 131. . 
III Antonio Augusto Cancado Trindade, 'The Consolidation of the Pro~edural Capacity of the 
Individual in the Evolution of the International Protection of Human Rights: Present State and 
Perspectives at the tum of the century' (1998) 30 Columbia Human Rights Law Redel\' 1,7. 
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mandate-holders as distilled from best practice, particularly in respect of sources of 

information.112 For instance, the guidelines reinforce that mandate-holders may take 

account of 'all available sources of information that they consider to be credible and 

relevant' and further stipulate that a mandate-holder should be guided by the 

principles of 'discretion, transparency and even-handedness' .113 Further, the mandate 

holder should provide the government of the state concerned with an opportunity to 

reply to allegations, and for those alleging violations to comment on the government 

response. Nonetheless, the guidelines do not require the mandate-holder to inform the 

communicant of subsequent measures taken. 114 While it is clear that the mandate

holders retain a degree of discretion, and indeed the guidelines are hesitant to impose 

criteria or guidelines for accepting information, 115 the formulation of a generic 

submission form detailing the minimum amount of information required for a 

communication helps to supplement the consistency of best practice envisaged in the 

formulation of the guidelines and to enhance the procedural capacity of an individual 

to access the special procedures. 116 

The development of a common frame of reference in terms of working methods of the 

special procedures also produced a consensus as to the principal functions of the 

special procedures. According to the guidelines a country or thematic mandate has 

five functions the first of which is to analyse the relevant thematic issue or country 

situation and, second, to advise the relevant government(s) and other actors as to the 

measures to be taken. The third function is an 'early warning' function whereby the 

UN is alerted as to the 'need to address specific situations and issues'. 117 This is a 

particularly innovative and useful function for as Ingrid Nifosi remarks the Special 

Rapporteurs in place in Rwanda and Burundi both carried out early warning functions 

1120HCHR, 'Manual of the United Nations Human Rights Special Procedures' (Draft June 2006) 
<http://www.ohchr.org/english!bodies/chr/specialldocslManual English.pdf> accessed 28 August 2007. 

113 Ibid para. 23. 
114 Ibid para. 25. . . .. . ., . . 
liS The guidelines state that mandate-holders 'should be gUided m therr mformatlon gathenng actlvltles 
by the principles of discretion, transparency and even-handedness'. Ibid para. 24. . . 
116 The following minimum information must be supplied: identification of alleged vlctun(s)~ . 
identification of alleged perpetrators of the violation; identification of. the perso~(~) or organ~sa~lOn( s ~ 
submitting the communication; date and place of incident; and. a detailed descnptlOn of the mCldent m 

which the alleged violations occurred. 
<http://www.ohchr.orglenglish!bodies/chr/speciallcommunications.htm> accessed 28 August 2007. 

1170HCHR, 'Manual' (n 112) para. 5. 
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'with respect to two of the bloodiest conflicts that occurred in the nineties' .IlS The 

remaining functions relate to advocacy on behalf of the victims by requesting urgent 

action by states, including redress of specific allegations of human rights violations, 

and to publicity by encouraging cooperation among international and national 

actors. 1 19 

The guidelines further draw together best practice in respect of country visits. These 

are seen as 'an essential means to obtain direct and first-hand information', allowing 

for 'direct observations of the human rights situation', and as facilitative of 'an 

intensive dialogue with all relevant state authorities' in addition to promoting contact 

with local NGD' s and other members of civil society.120 The purpose of a country 

visit, which occurs on foot of an invitation by the state concerned, is to 'assess the 

actual human rights situation' and to make recommendations thereto. I21 In order to 

encourage government cooperation with the country visit the guidelines refer to the 

1997 CHR document, 'Terms of Reference for Fact-Finding Missions by Special 

RapporteursiRepresentatives of the Commission on Human Rights'. 122 These put 

forward minimum standards that Governments are expected to apply during the 

country visit and include freedom of movement in the entire state, freedom of inquiry, 

a guarantee that those providing information are not subjected to retaliation, and the 

provision of appropriate security arrangements. I23 These documents go some way to 

temper Alston's conclusions, drawn in 1992, regarding the discretion afforded to the 

special procedures and the resultant impact on procedural propriety, the quality of the 

reports and insulating against the adverse effects of politicalisation. 

118 Nifosi (n 54) 135. 
1190HCHR, 'Manual' (n 112) para. 5. 
120 Ibid para. 53. 
121 Ibid. 
122 CHR, 'Terms of Reference for Fact-Finding Missions by Special RapporteurslRe~resentatives of the 
Commission on Human Rights' (20 November 1997) UN Doc E/CN.4/1998/45; repnnted OHCHR, 

'Manual' (n 112) Annex III. 
123 The terms of reference further provide that the same guarantees and facilities be extended to UN 
statT assisting the special rapporteur/representative before, during and a~er the visit. Further, the. terms 
of reference stipulate that the freedom of inquiry guaranteed to the speCial rapporteur/representative 
includes access to all prisons, detention centres and places of interrogation, and to all relev~t 
documentary material along with contact with all branches ofgove~ent, NGO's, th~ medl~ and 
witness and other private persons, the latter which must be confidential and unsupervised. Ibid para. (b). 
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Along with the consolidation of working practices through, for instance, the 

publication of best practice guidelines and the terms of reference for fact-finding, 

there are two other strands in the subsequent development of the special procedures 

which are of particular note for present purposes. The first strand of note is the 

emergence of links with the fields of security and development. This is apparent, for 

example, in relation to the work of the Special Rapporteur on the Former Yugoslavia 

which is supported by a human rights field presence which has established working 

relationships with the peace operation. 124 The creation of an Independent Expert on 

the Right to Development in 1998 provides a clear example of the connection with the 

field of development,125 particularly as the establishing resolution spoke of the 

promotion, protection and realisation of the right to development as 'an integral part 

of the promotion and protection of all human rights', 126 along with reaffirming the 

inter-linked and mutually reinforcing relationship between development and human 

rightS. 127 The second notable strand in the subsequent development of the special 

procedures is the contribution of the special procedures to the development of 

international human rights law, and international law more generally. 128 For instance, 

by referring to international human rights law in assessing the human rights situation, 

whether under a thematic or country mandate, the mandate-holder is essentially 

undertaking a monitoring role in terms of compliance with the relevant treaty. 129 This 

is clearly seen in respect of the symbiotic relationship forged between the Special 

Rapporteur on Torture and the CAT, whereby the Special Rapporteur has issued 

authoritative statements as to the interpretation of the CAT. 130 It is also seen in 

124 Anne Gallagher, 'United Nations Human Rights Field Operations' in Raija Hanski and Markku 
Suski (eds), An Introduction to the International Protection of Human Rights: A Textbook (2

nd 
rev edn 

Abo Institute for Human Rights Abo 1999) 259 - 260. 
125 CHR Res 1998172, 'The Right to Development' (22 April 1998) para. 10 (b). 
126 Ibid preambluar para. 6. 
1271b'd 4 1 para. . . . 
128 For instance the WGEID was influential in the drafting of the International ConventIOn for the 
Protection of All Persons from Enforced Disappearances (opened for signature 6 February 2007). 
Ingrid Nifosi observes that the WGEID and the Special Rapporteurs on Extra-Ieg~l Su~ary an.d 
Arbitrary Executions and Torture have formulated 'authoritative l~gal inte!pretatlo~s o~ mt~matIOnal 
human rights norms' and have contributed to the 'development ofmte~tIOnal.law . NlfoSI (n 54) 18. 
129 Weissbrodt (n 82) 685. Jakob Th. Moller also considered that, notwlthsta~dl~g the absence of a 
procedure by which to deal with communications prior t? 1967~ ~~ commUnIcations ~y have 
ofoerated as a 'source of inspiration' for the standard settIng activIties of the CHR. Moller (n 52) 58. 

I 0 Nifosi (n 54) 18. 
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respect of the WGEID which led the development of international human rights 

standards in the area of enforced or involuntary disappearances. 131 

In short, the special procedures as developed and consolidated from 1967 onwards, 

have contributed to the development of the individual right of petition to the UN 

independent of a human rights treaty and to the evolution of international human 

rights law and international law more generally. It is clear that the special procedures 

'bear passing resemblance to the actual procedure formally authorised' in 1967 under 

EOCSOC Resolution 1235.132 This is particularly evident in respect of the thematic 

mandates which were not envisaged under ECOSOC Resolution 1235133 and indeed 

provide a clear example of the innovative evolution in the promotion and protection 

of human rights by the CHR. Indeed, the place of the special procedures in the UN 

scheme for human rights protection and protection was assured in 1993 when member 

states at the Vienna Conference on Human Rights stressed the 'importance of 

preserving and strengthening the system of special procedures'. 134 The UN sa 
similarly endorsed the special procedures in 2003 stating, '[ t ]he achievement of these 

procedures are, in many cases, remarkable, and should be built on' .135 Nonetheless, it 

is equally clear that the cracks identified in the fledging edifice of the special 

procedures, such as the selection of countries for investigation pursuant to a country 

mandate and state cooperation with country visits whether undertaken under a country 

or thematic mandate, are magnified upon examination of the subsequent development 

of the special procedures and indeed, additional fissures are exposed. 

131 The WGEID was instrumental in the drafting and adoption of the Declaration on the Protection of 
All Persons from Enforced or Involuntary Disappearances, 1992. 
132 Alston, 'The Commission on Human Rights' (n 42) 155. 
133 Egon Schwelb and Philip Alston consider thematic mechanism separately from the procedure 
established under ECOSOC Res 1235. Schwelb and Alston (n 30) 291. 
134 UN GA, 'Vienna Declaration and Programme of Action' (12 July 1993) UN Doc NCONF.157/23, 

fara. 95 . 
3S UN SG, 'UN Secretary-General to the Commission on Human Rights: We must hope a new era of 

Human Rights in Iraq will begin now' (24 April 2003) 
<hnp:llwww.unhchr.chlHuricane/Huricane.nsflf161 d566b36240f88025661 00031 b4cO/975e2e36f2593 
dcacI256dI2002dddbf?OpenDocument> accessed 16 June 2007. The In!e~at~onal Co~ssion of 
Jurists considers the special procedures as 'a major success of the Comnusslon . Int~matlo~l 
Commission of Jurists, 'Reforming the Human Rights System: A Chance for the Umted Nations to 
Fulfil its Promise' (June 2005) <http://www.icj.orglIMG/pdflICJUNreform05.pdf.> accessed 28 August 
2007,4. 
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The special procedures are acknowledged as being particularly slow. 136 This is 

especially evident in respect of the country mandates as they are dependent on the 

annual public debate of the CHR. While, the CHR was empowered since 1990, to 

hold emergency sessions, they tended to focus on, as Alston prophesised, 'the most 

egregious ... situation' 137 with emergency sessions convened in respect, for instance, 

the situation in the former Yugoslavia.138 This in turn raises the question of the 

effectiveness of the special procedures as mechanisms for the protection and 

promotion of human rights. It is axiomatic to state that the special procedures are not 

effective as response mechanisms to gross violations of human rights, especially the 

country mandates, due in large part to the dependency on the annual public debate by 

the CRR. Nonetheless, the thematic mandates with the battery of measures by which 

to apply pressure, such as country visits, urgent appeals, and requests for information 

from the government in question, fare somewhat better upon analysis. For instance, 

while notoriously difficult measure, 139 country visits have influenced state behaviour 

in eight key areas, including the adoption of legislative measures, judicial redress of 

human rights violations and the development of a national human rights capacity 

building. 14o For instance the 1999 report of the Special Rapporteur on the Former 

Yugoslavia stressed the need for the jUdiciary to be sufficiently resourced both 

financially and in terms of staff along with reviewing national labour legislation, 

particularly in light of the commitments under the ICESCR,141 which the Special 

Rapportuer found cause to return to in the next report. 142 

136 Philip Alston observed that 'as a measure for dealing with issues on an emergency basis the 1235 
procedure is deeply flawed, especially because of the fact that the Commission meets but once a year'. 
Alston, 'The Commission on Human Rights' (n 42) 173. 
137 Ibid. 
138 The CHR, between 1990 and 2006, met five times in special session. The first two special sessions 
in 1992 concerned the human rights situation in the former Yugoslavia, while the situation in Rwanda 
was the subject matter of the third special session in 1994. This was followed five year~ l~ter wi~ a 
special session convened in respect of the situation in East Timor and the CHR met agam m speCial 
session in 2000 to discuss the 'grave and massive violations of the human rights of the Palestinian 
people by Israel'. <http://www.ohchr.org/english/bodies/chr/special-sessions.htm> accessed 28 August 

2007. 
139 David Weissbrodt and Maria Luisa Bartolomei recognise that a 'significant gap' exists as to the 
impact of special procedures on actual protection of human rights. David Weissbrodt and M~ria Luisa 
Bartoloemi, 'The Effectiveness oflnternational Human Rights Pressures: The case of Argentma, 1976 
- 1983' (1991) 75 Minnesota Law Review 1009. 1009. 
140 Nifosi (n54) 138-141. . . .. 
141 Special Rapporteur on the Former Yugoslavia, 'Situation of human nghts m the former YugoslaVia 

(20 January 1999) E/CN.4/199/42 paras 73 and 21. . ' .' , 
142 Special Rapporteur on the Former Yugoslavia, 'Situation of human nghts m the former 't ugoslavla 

(28 December 1999) E/CN.4/2000/39 para. 19. 
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Another area of concern is the potential for overlap and duplication not only within 

the special procedures, that is between country and thematic mandates. but also 

between the special procedures and the UN human rights treaty supervisory system. 

It is noteworthy in this latter respect that ECOSOC Resolution 1235 explicitly 

provides for a review of the procedure once the ICCPR and ICESCR entered into 

force. 143 As Rodley intimates the 1235 procedure was originally viewed as temporary 

and contingent upon the institution of petition mechanisms under the International 

Covenants. 144 Thus, upon the institution of such mechanisms under the ICCPR, and 

for example, the CEDA Wand CERD, the potential for overlap or duplication would 

be realised. This is readily exemplified by the Special Rapporteur on Torture which 

monitors the implementation of an existing international human rights treaty. 145 In 

this light, the argument made by Fran<;oise J. Hampson for a distinction to be dra\\ll 

between special procedures that relate to an existing treaty or human rights standard 

and others, such as the Independent Expert on human rights and extreme poverty 

which are 'more reflective' is particularly attractive. 146 Nonetheless, Rodley asserts 

that the purpose and working methods of the special procedures and the treaty 

monitoring system are sufficiently different to prompt the conclusion that 'any area of 

potential overlap and duplication of work between the two types of mechanism is 

I I '11 ' 147 arge y 1 usory. 

It is without doubt that the political winds prevailing in the CHR have influenced the 

development and operation of the special procedures. Thus the changes in the 

membership of the CHR, brought about by decolonisation, altered the political 

landscape sufficiently to contribute to the emergence of thematic mandates while, in 

contrast, the operation of country mandates have been politicalised with accusations 

of 'moral hypocrisy' resonating beyond the 1980's. Indeed, the geographical 

distribution of country mandates continued to be skewed with Latin American and 

I~; ECOSOC Res.235 (n 50) para. 4. . ' 
10101 ;\I!..!.cl S. Rodin. 'United ~Jtions Human Rights Treaty Bodies and SpeCial Procedures ot the 
Coml;lission on H'uman Rights - Complementarity and Competition'?' (2003) 25 Hllman Righls 

QUllrtah' SS2. 886. 
145 \,ifos'i (n 54) 18 and 1J I - 134. 
14() Hampson (11 17) 20. 
101- Rodley. 'Treaty Bodies and Special Procedures' (n 144) 907. 
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African countries consistently represented. 148 The balance sheet of the special 

procedures would appear to be weighted in favour of thematic mandates. Indeed 

some of the current proposals for strengthening the special procedures suggest 

abandoning country mandates for reasons mentioned above such as duplication, delay 

and objectivity. However, Hampson unequivocally states this would be a mistake as 

country reports 'enable a picture to be obtained of the situation as a whole'. 149 

Nonetheless, the thematic mandates are not without criticism. As Alston states 'the 

range of issues that they cover is clearly skewed' in favour of civil and political rights 

such as arbitrary detention, summary executions, torture. This gives the impression of 

a 'hierarchy' of human rights whereby economic, social and cultural rights are 

subservient to civil and political rights and, moreover, within civil and political rights 

a hierarchy exists with physical integrity at the apex. 150 Indeed during 1990's of the 

ten thematic mandates established at least six dealt, directly or indirectly, with civil 

and political rights. This is counter to the affirmation that all human rights are 

indivisible and interdependent seen in, for example, the 1993 Vienna Declaration and 

Programme for Action. 151 With the advent of human rights mainstreaming in 

1997/8,152 the special procedures began to better reflect this fundamental principle of 

human rights with the appointment of an Independent Expert on the question of 

human rights and extreme poverty and a Special Rapporteur on the Right to Education 

148 The report of the fifth meeting of the HR Council records nine country mandates currently in place 
of which five relate to African countries. The country mandates in place are: Independent Expert on 
the situation of human rights in Liberia; Special Rapporteur on the situation of human rights in 
Myanmar; Independent Expert appointed by the Secretary-General on the situation of human rights in 
Somalia; Special Rapporteur on the situation of human rights in the Palestinian territories occupied in 
1967; Independent Expert on the situation of human rights in the Democratic Republic of Congo; 
Special Rapporteur on the situation of human rights in the Democratic People's Republic of Korea; 
Independent Expert appointed by the Secretary-General on the situation of human rights in Haiti; 
Special Rapporteur on the situation of human rights in the Sudan; and, Special Representative of the 
Secretary-General for human rights in Cambodia. UN HR Council, 'Report to the General Assembly 
on the Fifth Session of the Human Rights Council' (Draft, 18 June 2007) UN Doc AlHRC/5/L.11, 

Annex II. 
149 Hampson (n 17) 18; Weissbrodt (n 82) 697 - 698. 
ISO Alston, 'The Commission on Human Rights' (n 42) 181. 
lSI UN GA, 'Vienna Declaration' (n 134) para. 5; ICCPR and ICESR, Preamble. The indivisibility and 
interdependence of human rights has been subsequently re-affirmed in the 2005 Outcome Document of 
the World Summit. UN GA Res 60/1, '2005 World Summit Outcome' (16 September 2005) UN Doc 

AlRES/60/1, para. 13 .. 
IS2 The mainstreaming of human rights was prompted by the inaugural promise .of Kofi .Annan 'to 
ensure that human rights take their rightful place as a central concern of the Uruted Nanons and of the 
international community'. UN SG, 'Renewing the United Nations: A Programme for Reform' (14 July 

1994) UN Doc. Al51/950, para. 79. 
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10 1998.
153 

The appointments of a Special Rapporteur on adequate housing and a 

Special Rapporteur on the Right to Food in 2000 extended the human rights 

mainstreaming of the special procedures into the following decade. 154 

As of June 2006 the HR Council assumed responsibility for thirteen country 

d t 155 d 28 h' 156 man a es an t ematIc mandates and was charged with the responsibility of 

reviewing and, where necessary, improving and rationalising 'all mandates, 

mechanisms, functions and responsibilities of the Commission on Human Rights in 

order to maintain a system of special procedures'. 157 In furtherance of the mandate to 

report within one year of holding its first session, the Council adopted a Resolution 

entitled 'UN Human Rights Council: Institution Building' on the 18 June 2007. This 

sets out the 'basic structure' of the institutional machinery of the Council, including 

the special procedures. The document proposes three primary improvements to the 

IS3 The Independent Expert on the question of human rights and extreme poverty (1998) was appointed 
under CHR Res 1998/25. This was extended in 2004 for a further two year term. The mandate of the 
Special Rapporteur on the Right to Education (1998), originally established under CHR Res. 1998/33, 
was also extended in 2004 for a further three year period. 
154 The Special Rapporteur on adequate housing as a component of the right to an adequate standard of 
living, to give the full title, was established pursuant to CHR Res. 2000/9 and extended in 2003 for a 
further three years. The mandate of the Special Rapporteur on Food, CHR Res. 2000/10, was also 
extended in 2003 for a further three years. 
ISS For the list of country mandates in place as of September 2007, see n 148 above. 
156 The thematic mandates in place as of September 2007 are: the Special Rapporteur on violence 
against women, its causes and consequences; Working Group on Arbitrary Detention; Working Group 
on Enforced or Involuntary Disappearances; Working Group on people of African decent; Special 
Rapporteur on the independence of judges and lawyers; Special Representative of the SG on the 
situation of human rights defenders; Special Rapporteur on adequate housing as a component of the 
right to an adequate standard of living; Special Rapporteur on the right to food; Special Rapporteur on 
the situation of human rights and fundamental freedoms of indigenous people; Independent Expert on 
the question of human rights and extreme poverty; Special Rapporteur on extrajudicial, summary or 
arbitrary executions; Special Rapporteur on freedom of religion or belief; Special Representative on the 
adverse effects of the illicit movement and dumping of toxic and dangerous products and wastes on the 
enjoyment of human rights; Special Rapporteur on the right to education; Special Rapporteur on the 
sale of children, child prostitution and child pornography; Representative of the SG on the human 
rights of internally displaced persons; Special Rapporteur on trafficking in persons, especially in 
women and children; Independent Expert on the effects of economic reform policies and foreign debt 
on the full enjoyment of human rights, particularly economic, social and cultural rights; Special 
Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment; Independent 
Expert on human rights and international solidarity; Independent Expert on minority issues; Special 
Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance; 
Special Rapporteur on the human rights of migrants; Special Rapporteur on the promotion and 
protection of human rights while countering terrorism; Special Representative of the SG on human 
rights and transnational corporations and other business enterprises; Working Group o~ th~ use of . 
mercenaries as a means of impeding the exercise of the right of peoples to self-deternunatl~n; SpeCial 
Rapporteur on the promotion and protection of the right to freedom of opinion and expressIOn; SpeCial 
Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of phYSical and 
mental health. UN HR Council, 'Report of Fifth Session' (n 148) Annex II. 
IS7 UN GA Res 60/251 (n 1) para. 6. 
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special procedures, namely, revised criteria for the appointment of mandate-holders, 

the fonnulation of a framework to review mandates, and a proposed code of practice 

for mandate-holders. 

Of particular note is the framework for the review, rationalisation and improvement of 

mandates for as Hurst Hannum remarks such general criteria are a 'step towards 

creating a system that is truly more effective and efficient in the future' .158 Moreover, 

general principled criteria guards against the vagaries of politicalisation seen in, for 

example, country selection and the skewed emphasis on civil and political rights. 

Indeed, under the tenns of the Resolution, the review of existing mandates and the 

creation of new thematic or country mandates are guided by five principles -

universality, impartiality, objectivity and non-selectivity, constructive international 

dialogue and cooperation - which are directed towards 'enhancing the promotion and 

protection of all human rights, civil, political, economic, social and cultural rights, 

including the right to development' .159 The indivisibility of human rights is further 

emphasised as the framework for review stipulates that' [e ]qual attention shall be paid 

to all human rights' and as such the thematic mandates should reflect the indivisibility 

of human rights, including the right to development. 16o Finally, the framework issues 

assurances to 'avoid unnecessary duplication', 161 and to identify and address 

'thematic gaps' along with noting the desirability for a 'uniform nomenclature' .162 

Nonetheless, it is unsurprising that Amnesty International expressed disappointment 

with these proposed rationalisations of the special procedures as falling short of the 

expectation that the review process would 'result in a more coherent and coordinated 

system of special procedures able to support the Council in fulfilling its mandate' .163 

Indeed, with the exception of the principled framework for the review of existing 

IS8 Hurst Hannum, 'Reforming the Special Procedures and Mechanisms of the Commission on Human 
Rights' (2007) 7 Human Rights Law Review 71,82. . ' , 
IS9 UN HR Council Res 5/1, 'Institution-Building of the United Nations Human Rights CounCil (18 
June 2007) Annex in UN HR Council, 'Report of Fifth Session' (n 148) 3, para. 54; UN GA Res 

60/251 (n 1) para. 4. 
160 UN HR Council Res 5/1 (n 159) Annex, para. 58 (b). 
161 Ibid para 58 (c). 
162 Ibid para. 59. . . . ., 
163 Amnesty International, 'Concluding the United Nations Human Rights Coun~ll s Instltutlon-
Building: has the spirit of General Assembly Resolution 60/251 been honoured? (20 June 2007) 
<http://web.amnesty.org/libraryllndexlENGIOR41 0 152007> accessed 28 August 2007. 
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mandates which apply in part to the creation of new mandates and are somewhat 

superficial, the Resolution merely confirms and consolidates existing practice in 

relation to special procedures. This is unfortunate for various contemporary reform 

proposals referred to resources, state cooperation and the credibility deficit as 

requiring attention in order to strengthen the special procedures and these are left 

unanswered and unresolved by the Resolution. Such concerns were mirrored in 

previous proposals for reform within the UN. Nonetheless, according to Miko 

Lempinen efforts to reform the special procedures since the early 1990's have been 

characterised by a conflict between those who want to review the special procedures 

because they are 'too effective and thus a threat for governments which still consider 

human rights to be internal affair of states' and those who wanted to 'make them more 

effective and enhance their relevance' .164 A full and effective review of the special 

procedures would appear to be the casualty in this conflict, which is a particularly 

potent indictment given that '[t]he review of the special procedures will be a crucial 

process with considerable implications for the UN system of human rights protection 

and for the credibility of the Council'. 165 In short the review of the special procedures 

exemplifies what Michael Ignatieff has called the 'dialectic of instability in human 

rights work', that is the special procedures are a victim of their own success. 166 

B. The Complaint Procedure 

While special procedures such as the Special Rapporteur on Extrajudicial, Summary 

or Arbitrary Executions and the Working Group on Arbitrary Detention provide for an 

individual complaint mechanism,167 the primary complaint procedure of the CHR was 

that instituted pursuant to ECOSOC Resolution 1503 (1970). The '1503 procedure', 

as this general complaints procedure is more commonly referred to, has been 

164 Miko Lempinen, Challenges Facing the System a/Special Procedure a/the United Nations 
Commission on Human Rights (Abo Institute for Human Rights Abo 2001) 248 - 259. 
165 International Service for Human Rights and Friedrich Ebert Stifhing, 'A New Chapter for Human 
Rights: A Handbook on issues of transition from the Commission on Human Rights to the Human 
Rights Council' (2006) <http://www.crin.org/docsIISHR HRC Handbook.pdf.> accessed 28 August 

2007,39. 
166 Gutter (n 49) 99, citing Michael Ignatieff, 'Whose Universal Values? The Crisis in Human Rights' 

(Praemium Erasrnianum Essay 1999) 12. . . 
167 This is when the mandate holder intervenes directly with a government on speCific allegatlO.ns of 
human rights violations that come within their mandate. It involves notifying ~e government In . 

question and requesting information in respect of the allegation. For an overYlew of see the webSite. of 
the Office of the High Commissioner for Human Rights <http://www.unhchr.chlhtmllmenu2/2/speclal-

complaints.htm> accessed 3 June 2007. 
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described as 'an antiquated relic of a bygone era'. 168 The Resolution of the HR 

Council, adopted in June 2007, consigns the 1503 procedure to the footnotes of 

academic texts on the 'bygone era' of human rights protection and promotion by the 

CHR. The Resolution replaces the 1503 procedure with a new complaints procedure 

as agreed in accordance with GA Resolution 60/251 which charged the Council \\ith 

reviewing and, 'where necessary' improving and rationalising the 1503 procedure. 169 

Notwithstanding the demise of the 1503 procedure, it is useful to examine the origins 

and operation of the procedure under ECOSOC Resolution 1503 as it seryed 'as a 

working basis' for the new complaint procedure. 170 Furthermore, the sources of 

dissatisfaction with the 1503 procedure are explored as they reveal the motivations 

driving the reform efforts, which in tum provide a benchmark against \\'hich to assess 

the new complaints procedure agreed upon by the HR Council. Such an assessment 

bears additional significance as the reform of the complaint procedure under 

ECOSOC Resolution 1503 is seen as a crucial aspect, along with remedying the 

deficiencies in the special procedures, in establishing, asserting and ensuring the 

credibility of the embryonic HR Council. 171 

A deficit in the fledging 1235 procedure prompted the adoption of ECOSOC 

Resolution 1503. The need for an effective and objective procedure by which to 

screen the communications for selection for scrutiny under the 1235 procedure was 

identified during the first year of operation of the 1235 procedure.
l72 

Indeed, the 

initial attempts to fulfil the mandate under ECOSOC Resolution 1235 were met with 

resistance with members of the CHR citing Article 2 (7) of the Charter and the 

principle of non-interference and the extension of mandates in support of their 

opposition.l 73 These arguments were bolstered by the fact that it was clear that 

confidential communications, designated under ECOSOC Resolution 728 F, were 

168 International Commission of Jurists, 'Establishing a Complaint Procedure in the Human Rights 
C'ouncil- ~lO\'ing beyond the '1503 procedure' (November 2006) ~ 
"'-http:.l\\\\'\\'.icj.org I\1~L:(1Il1pbll1t final paper.pdf> accessed) June 200/. 3. 
Ib9 UN GA Res 6(} 251' (n 1) para. 6. 
170 UN HR Council Res 5/1 (n 159) Annex. para. 81. 
1"1 Sec for example, International Conm1ission of Jurists, 'Establishing a Complaint Procedure' (n 168) 

3. 
I:~ Sec \1011er (n 52)(1~. 
m ZU1.ldwijk (n 60) 21. 



used in pursuit of the mandate under ECOSOC Resolution 1235. 1~~ In short, a 

lacunae between ECOSOC Resolution 728 F which, as noted above in Chapter Three, 

saw the SG channel communications into a confidential and non-confidential list. and 

the 1235 procedure was exposed from the beginning. It was recognised that a 

procedure 'which would inspire confidence, ensure objectivity, and be as effective as 

possible, and which would at the same time eliminate or minimise the risk of abuse in 

the submission of complaints' was required. 175 However, the drafting of the 

procedure, what would become ECOSOC Resolution 1503, was not without issue. 

Indeed, members of the CHR and ECOSOC 'persistently and categorically opposed 

its adoption' once again referring to the principle of non-interference as enshrined in 

Article 2 (7) and asserting that a procedure providing for individual petition was 

contrary to established principles of international law. 176 Nonetheless the CHR 

attached great importance to instituting such a screening procedure, stating: 

Any method designed to take into account, and give appropriate consideration 
to, communications concerning violations of human rights emanating from 
individuals inevitably rated as one of the most important issues to come before 
the Commission for, after all, it was the individual who was the repository of 
all human rights and the ultimate beneficiary of their observance. 177 

Indeed Jakob Th. Moller records that the majority of members in the CHR and 

ECOSOC were not of the opinion that the creation of a procedure by which to 

consider allegations of human rights violations was inconsistent with international law 

and, moreover, viewed the creation of such machinery as falling squarely within 

Articles 55 and 56 of the UN Charter. 178 This is a remarkable development in the 

protection of human rights which is clearly apparent when viewed in historical 

context. 179 At the material time, there were no treaty monitoring bodies in existence 

and, indeed, it would be another six years before the International Covenants would 

b~ in force providing for clearly applicable human rights standards.
18o 

Thus it is 

17~ Howard Tolley, Jr., 'The Concealed Crack in the Citadel: The United Nations Commission on 
Iluman Rights' Response to Confidential Communications' (19S"+) 6 Hliman Rights Quarterly 410, ..+19. 
m Moller (n 52) 63. 
176 Ibid 6"+. Scc also Tolley (n 17..+) ..+19. 
177 Cited in \liilkr (11 52) 6J - 64. (Emphasis added). 
178 Ibid ()5. 

179 Alston has stated that 'the historical value of the 1503 procedure cannot be douhted'. Alston, 'The 

Commission on Human Rights' (n "+1) 151. .' 
180 Philip Alston, 'The UN's Human Rights Record: From San Francisco to Vienna and Beyond (1994) 

161-111mllll Rights Qlla,.tcr~\' 375, J77 - 8. 
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unsurprising that ECOSOC Resolution 1503 was heralded as an important yictory in 

UN human rights protection. 181 

Lnder the terms of ECOSOC Resolution 1503 a three stage procedure was instituted 

whereby the communications received by the SG under ECOSOC Resolution 728 F 

were considered with a view to determining whether 'a consistent pattern of gross and 

reliably attested violations of human rights and fundamental freedoms', is reyealed 

and if so, to determine the appropriate course of action. This procedure was subjected 

to a strict confidentiality requirement182 and as such a clear division, albeit unintended, 

was made between the 1503 procedure which provided for a 'confidential procedure 

for reviewing communications' and the public 1235 procedure operating 

independently of the communications received under ECOSOC Resolution 728 F.183 

The existence of two separate procedures for considering allegations of human rights 

violations underlines the issue of duplication 184 and raises, as Rodley has observed, 

the practical question of which procedure to use to allege violations of human 

rightS. 185 While the 1503 procedure garnered initial support from commentators and 

NGO's, the earlier 1235 procedure developed 'more rapidly', particularly as the 

merits of such a public procedure became evident,186 and 'has often been used as a 

precursor to action under it' .187 Indeed, Alston counts the 'graduation' of the human 

rights situation in Equatorial Guinea from the 1503 procedure to the 1235 procedure 

in 1979 as contributing to the 'opening-up' or development of the 1235 procedure.
188 

This synthesis of the procedures for considering violations of human rights has 

resulted in a considerable number of human rights situations moving from the 

confidential procedure under ECOSOC Resolution 1503 to the public 1235 

181 Manfred Nowak, Introduction to the International Human Rights Regime (~lartinus i':ljhotl 

Publishers LeideniBoston 2003) 108. 
IK~ ECOSOC Res 1503 (XLVIII), 'Procedure for dealing with communications relating to violations of 

human rights and fundamental freedoms' l~7 ~lay 1970) para. 8. 
18.1 

Tolley (n 174) 4~9. 
184 On this aspect see Tomuschat (n 46) 119; Hampson (n 17) 25. 
185 Rodley, 'Non-Treaty' (n 101) 67. Hampson adds the lack ofa system to register the _ 
communications and if same issue raised by two conm1Unications one to speCial and other to 1 ~()3. 
Hampson (n 17) ~5. 
IMt> Steiner and Alston (n 74) 61~. SCL' also Tomuschat (n 46) 119. 
187 SlL'lI1er and Alston (n 74) 61~. 
188 Alston, 'The Commission on Human Rights' (n 42) 1 ~l) 
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procedure. 189 Indeed there is some evidence that the desire to avoid the public 

procedure enhances state cooperation under the 1503 procedure. 19O Manfred Nowak 

attributed the continued existence of the 1503 procedure to this unintended result of 

the synthesis of the CHR procedures for considering allegations of human rights 

violations.191 

The first stage of the three stage procedure laid down in ECOSOC Resolution 1503 

saw the appointment of a Working Group on Communications by the Sub

Commission of the CHR which was authorised to consider all the communications 

received by the SG under ECOSOC Resolution 728 F, along with the replies of the 

governments in question, in order to determine whether 'a consistent pattern of gross 

and reliably attested violations of human rights and fundamental freedoms' is 

revealed. The Working Group, which met annually in private at least ten days before 

the Sub-Commission, brought the communications revealing a consistent pattern of 

gross human rights violations to the attention of the Sub-Commission at the annual 

session. The Sub-Commission, in a private session, then decided whether to refer 

particular situations which appear to reveal a consistent pattern of gross violations to 

the CHR. Upon consideration of the human rights situations by the Working Group 

on Situations, ECOSOC Resolution 1503 empowered the CHR to conduct a 'thorough 

study' and to report, with recommendations, the findings to ECOSOC in accordance 

with the 1235 procedure. ECOSOC Resolution 1503 also authorised the CHR to 

appoint an ad hoc committee to investigate the human rights situation. 192 In practice 

the CHR developed a number of other possible avenues 'short of a 'thorough study', 

such as the appointment of a special rapporteur, requesting the SG to use his good 

offices to establish communication with the government concerned, requesting 

additional information from the government in question, and to keep the situation 

under review. 193 

189 For example the human rights situations prevailing in Haiti, Liberia, Afghanistan were all 
considered under the 1503 procedure before 'graduating' to the public 1235 procedure. 
190 

Nowak(n 18I) 110. 
191 Ibid. 
192 This measure had never been used by the CHR. This is unsurprising given the require~ents to b.e 
met before an ad hoc committee can be appointed. These include the exhaustion of domesttc remedies 
and the permission of the state in question. Steiner and Alston (n 74) 613 - 614. 
193 

Rodley, 'Non-Treaty' (n 101) 66. 
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The description of the 'carefully and deliberately constrained procedure' I'i-l set dO\\l1 

in ECOSOC Resolution 1503 clearly indicates the sources of dissatisfaction \\'ith the 

1503 procedure. The procedure is cumbersome, time-consuming and, perhaps most 

damning, confidential. This latter aspect of the 1503 procedure was strictly enforced 

until 1978 which saw the publication of the first annual list of the states being 

considered under the 1503 procedure. 195 Furthermore each body involved in the 15()3 

procedure, from the Working Group on Communications to the CHR, met in private 

sessions which reinforced the confidentiality of the procedure and as such it is 

difficult to assess the progression of a communication in the 1503 procedure. Thus it 

is difficult to discern the outcome of the 1503 procedure in a gi\'en situation. 196 

Nonetheless, Alston concluded, upon a brief survey of the available information, that 

the procedure demonstrated an emphasis on a 'limited range' of ci\'il and political 

rights and, moreover, gross and consistent violations of economic social and cultural 

rights had never been considered seriously under the 1503 procedure. l97 As \\'ith the 

country mandates under the special procedures, the 1503 procedure is dependent upon 

the annual meetings of the CHR and the Sub-Commission. Moreo\'er. the design of 

the 1503 procedure ensured that the procedure in practice was 'inordinately slow' .198 

As Franyoise Hampson observed, if a communication was received in July it would 

not be considered, at best, until the following year and at worst, two years later 

pending the receipt and consideration of the replies of the government concerned. 

Further, progression from one stage to the next is not assured as, for example, the 

Working Group on Communications may decide to review the communication in a 

year and thus not pass the communication on to the Sub-Commission.
199 

Nonetheless, 

Christian Tomuschat asserted that a degree of automaticity is inherent in the 1503 

procedure in that the receipt of a certain number of petitions alleging the same gross 

and consistent \'iolations of human rights should trigger the 1503 procedure and thus 

'in principle no difficult choices are necessary' .200 However, Hampson points Ollt that 

1901 Alston. 'The Commission on Human Rights' (n 42) 144, 
l'l~ :\s of 2005. the human rights situJtions 111 S4 states had been examined under the I ~03 procedure, 

1% Tomuschat (n 46). 
1'17 Alston. 'The Commission on Human Rights' (n 42) 151. 

19~ Hampson (n 17) ~5, 
1'''> Ib'd 2" _ 16 I _ _. 
'00 
- Tomuschat (n 46) 118. 
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the threshold of a consistent pattern of gross violations is particularly high 201 and 

indeed CHR practice showed a preoccupation with physical integrity and security as 

expressed in a limited number of civil and political rights. 202 Hurst Hannum has 

suggested that the 'gross and consistent violations' formula is not sacrosanct and 

persuasively argues for the need to define gross violations with greater specificity.2()3 

Perhaps more tellingly, the apparent automaticity of the 1503 procedure does not 

immunise the procedure from the vagaries of political considerations. Indeed. 

Tomuschat readily acknowledged, as based on personal experience, that 'political 

influences certainly are not absent from the proceedings'. 204 Thus, it is' [p ]recise I y 

because of its confidential character and its politicalisation, the 1503 procedure is 

increasingly dismissed as ineffectual and irrelevant' .205 

In addition, upon a closer analysis of the three stage procedure laid down in ECOSOC 

Resolution 1503 it is abundantly evident that while the individual pro\'ided the 

inspiration for the creation of the procedure, the actual procedure does little to 

enhance the procedural capacity of the individual at the international level and indeed, 

such an analysis exposes the mirage of individual petition under ECOSOC Resolution 

1503. For instance, the petitioner does not receive any information regarding the 

progress, if any, of the communication under the 1503 procedure. Hampson has 

remarked on the irony 'that a form a remedy within the UN system does not confonn 

to the requirements of human rights law' in this regard. 206 Moreover, the petitioner is 

given no opportunity to respond to information produced by the government in 

question upon a request for such information. Hannum suggested that introducing 

some principles of adversarial dispute settlement into the 1503 procedure, such as 

providing the petitioner with an opportunity to respond, is warranted to enhance 

procedural propriety. This is particularly so under the mandate of the HR Council to 

promote 'dialogue and cooperation'. 207 Finally, the procedural capacity of the 

individual was further reduced by virtue of the rules of admissibility of 

101 Ilampson acknowledges that this aspect of the mandate is controversial and as such may not be 
,:onsidcred in any effort to refom1 the procedure. Hampson (n 17) 26. 
20~ Hannum (n 158) 86. 
103 Ibid. 
'n .. 
~ Tomuschat(n46) 118. .., 'l' 

.05 i\larkus (;. S~hmidt, . Does the llnited :'\ations Human Rights Program make a nIl terencl', (1997) 

P"(I(,l'l'di1/~.\ o/thl' .·/SIL 462. 
'(If> L. 

• Hampson (n 17) 26. 
'(}: 
. Hannum (n 158) 87. 

221 



· . 208 h . commUnIcatIons. T ese reqUIred, amongst others, that domestic remedies were 

exhausted before petitioning the CHR. 209 While in practice this did not require 

extensive supporting documentation provided that strong evidence of systematic and 

continuing violations was forthcoming,210 the International Commission of Jurists 

argued that applying such legal principles to the decision of a political body is wholly 

inappropriate. To this end the International Commission of Jurists recommended that 

any reform of the 1503 procedure should, while reflecting 'basic fairness and 

transparency', not draw from a judicial or quasi-judicial procedure.211 

The calls to reform the 1503 procedure were successful in 2000 when a revised 

procedure was adopted under ECOSOC Resolution 2000/3. The changes introduced 

by ECOSOC Resolution 2000/3 attempted to streamline the highly complicated and 

time-consuming 1503 procedure. Thus the Working Group on Communications was 

to meet annually for two weeks before the annual Sub-Commission session, to 

examine communications that had been transmitted to the relevant governments three 

months previously in order to obtain a response. Similarly, under the terms of 

ECOSOC Resolution 2000/3, the Working Group on Situations was to meet annually 

for one week at least one month before the annual session of the CHR. The 

Resolution affirmed the 'established practice' that had developed under ECOSOC 

Resolution 1503 in respect of the possible avenues short of a 'thorough study', such 

as the appointment of a special rapporteur, available to the CHR upon consideration 

of human rights situations in particular states. ECOSOC Resolution 2000/3 also 

provided for new modalities governing the closed meetings of the CHR held in 

respect of the human rights situations before it. The CRR was to hold two meetings, 

the first of which provided the states concerned with the opportunity to make an oral 

representation to the CRR which was followed by a discussion between the CHR and 

the states concerned. The CHR discussed and decided upon the appropriate avenue of 

action at the second closed meeting. In this way, ECOSOC Resolution 2000/3 

208 Sub-Commission on Prevention of Discrimination and Protection of Minorities Res 1 (XXIV) (1971) 
UN Doc E/CN.411 070 <http://www1.umn.edulhumanrtsldemoIl503Resolution 1. html> accessed 28 

August 2007, 50-51. (1971). 
209 Ibid para. 4. 
210 Rodley, 'Non-Treaty' (n 101) 68. 
211 International Commission of Jurists, 'Establishing a Complaint Procedure' (n 168) 4. 
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'introduced principles of adversarial dispute settlement'. 212 Yet, the revised 

procedure did little to alleviate the central problems of politicalisation, confidentiality 

and delay which plagued the 1503 procedure. Indeed, the Report of the Working 

Group on Enhancing the Effectiveness of the Mechanisms of the Commission on 

Human Rights, the recommendations of which provided the basis for ECOSOC 

Resolution 2000/3, remained 'convinced of the value of the 1503 procedure as a 

channel for individuals and groups to bring their concerns about alleged human rights 

violations directly to attention' and of the necessity to maintain the confidentiality of 

the procedure which was seen as an essential characteristic.213 In short, ECOSOC 

Resolution 2000/3 was unable to address the 'anachronistic nature' of the 1503 

procedure214 and it remained in 'urgent need of reform' .215 

Against this backdrop the opportunity afforded by the establishment of the HR 

Council to review and 'where necessary' improve and rationalise the complaint 

procedure under ECOSOC Resolution 1503 was warmly welcomed.216 Indeed the HR 

Council consigned the 1503 procedure to the annals of UN history and replaced it 

with a new complaints procedure 'to address consistent patterns of gross and reliably 

attested violations of all human rights and all fundamental freedoms occurring in any 

part of the world and under any circumstances,.217 At first blush it would appear that 

the HR Council embraced the challenge of reform and met the promise of review. 

However, the new complaints procedure departed from the 'working basis' provided 

by the 1503 procedure which was 'improved where necessary' in order to ensure 

impartiality, objectivity and efficiency, along with orienting the procedure towards 

victims and ensuring that it is conducted in a 'timely manner'. 218 Yet, the key 

features of the 1503 procedure which had been the source of dissatisfaction remain 

intact with, for example, the exhaustion of domestic remedies surviving the review of 

the admissibility criteria, notwithstanding the scathing remarks from the International 

212 Tomuschat (n 46) 118. 
213 Report of the inter-sessional open-ended Working Group on Enhancing the Effectiveness o~~e . 
Mechanisms of the Commission on Human Rights, 'Rationalisation of the Work of the Comnusslon , 
UN Doc E/CN.4/2000/112, 16 February 2000, para. 35. 
214 Nowak (n 181) 109. 
21S 

Hampson (n 17) 25. 
216 

Hannum (n 15S) 73. 
217 UN HR Council Res 5/1 (n 159) Annex, para. SO. 
218 [b'd 1 para.Sl. 
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Commission of Jurists. 219 Similarly, the three-stage procedure remained largely 

unaltered with the Working Group on Communications initially screening and dealing 

with communications, which then may be passed on to the \\T orking Group on 

Situations and ultimately to the HR Council.220 The only measures in place to address 

the excessive delay that riddled the 1503 procedure are the requirements that the 

Working Group on Communications meets twice a year and that the period bet\\ccn 

the transmission of the complaint to the State concerned and consideration by the HR 

Council will not exceed 24 months. 221 On this basis, the new complaint procedure is 

as ill-equipped to respond to gross violations of human rights as the 1503 procedure. 

On a more positive note, the position of the individual as a petitioner is slightly 

improved under the new complaint procedure, in that they will be informed whether 

the Working Group on Communications considers the communication inadmissible or. 

if it is taken up by the Working Group on Situations, or if a communication is kept 

under review by either the Working Group on Communications or the Working Group 

on Situations.222 Yet, this does little to temper Hampson's observation that the 1503 

complaint procedure as a form of remedy within the UN system 'does not conform to 

the requirements of human rights law' .223 While, the new complaint procedure also 

adopts wholesale the same measures as the 1503 procedure, 'short of a thorough 

study' as a matter of 'established practice', ~~4 the confidentiality of the 1503 

procedure is also retained. The confidentiality of the 1503 procedure was arguably 

the most debilitating source of dissatisfaction in terms of the protection of human 

rights. Yet, the new complaint procedure retains this feature ostensibly to facilitate 

state cooperation although there is little evidence, beyond a reluctance to 'graduate' to 

the public special procedures, that confidentiality inspires or produces state 

cooperation. 225 In short, the 1503 procedure emerged virtually unscathed from the 

review process by the HR Council in all but name. Thus, the 1982 observation by 

Eogan Schwelb and Philip Alston in respect of the 1503 procedure resonates strongly 

today: 
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The 1503 Procedure has met and will continue to meet with opposition on the 
part of powerful and influential governments. Only when this opposition is 
countered by a preponderance of world public opinion and a determined stand 
by concerned governments will the ability of the UN to respond promptly, 
effectively and objectively to human rights violations be ensured~~6 

C. The Contribution of the Monitoring Mechanisms to the Achievement 

of Human Security 

It is unsurprising that the monitoring mechanisms of the CRR emerged yirtually intact 

from the review by the HR Council given the origins of the current efforts to reform 

the UN human rights machinery noted above. Indeed, it is clear that this facet of the 

current effort to reform the UN 'has nothing to do with improving human rights 

machinery' and thereby potentially undermines the achievement of human security by 

the HR Council, and may even be considered a factor exacerbating the operational 

capacity of the HR Council to contribute to the achievement of human security. For 

instance, under the 1503 procedure it was possible, although this provision was not 

utilised, to institute an investigatory committee of public record. On the foot of the 

current reform efforts, the new complaint procedure emerges considerably weakened 

in this respect, particularly as it merely confirms 'established practice'. As such, the 

review by the HR Council of the CHR's monitoring mechanisms is a missed 

opportunity to capitalise on the strengths of the special procedures and to banish, or at 

least remedy the deficiencies of, the complaints procedure under ECOSOC Resolution 

1503. 

Nonetheless the monitoring mechanisms at the disposal of the HR Council by which 

to pursue human security offer a firm operational foundation for the achievement of 

human security. Indeed, the special procedures have been instrumental in 

consolidating the individual right of petition at the international level. a process that 

began with the 1503 procedure, which was revolutionary at the time. Furthennore, 

the special procedures have actively contributed to the development of international 

human rights law and have, more recently, confirmed through practice the 

indivisibility of all human rights, civil, cultural, economic. political and social rights 

in addition to developing ne\\ mechanisms of protecting human rights such as country 

\isits and urgent measures. This is also set against an emerging recognition 111 

U6 Sl'hwclb and A\ston (11 30) 276 - 277. 
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practice of the interdependence of the three great purposes of the U:\, which underpin 

human security - human rights, development and security, Howe\'er, the special 

procedures are plagued with accusations of 'double standards' and 'moral hypocrisy' 

which must be overcome in order for the HR Council to harness this operational basis 

for achieving human security. 

In contrast, while the 1503 procedure provides an avenue of individual petition to the 

UN in respect of human rights violations, the process is cumbersome and bede\'illed 

with issues of confidentiality that ensure that the 1503 procedure as a 'remedy' do not 

meet the requirements of international human rights law. This double-standard 

permeates the 1503 procedure and was retained as a necessity for guaranteeing state 

cooperation in the new complaints procedure. As such, states retain control o\'er the 

process of petition and the individual right of petition thereby instituted is illusory. In 

combination with the weakened measures in place by which to address allegations of 

gross of systematic violations of human rights, the new complaint procedure is 

rendered more effete than its predecessor in providing an operational basis for the 

achievement of human security by the HR Council. Nonetheless, GA Resolution 

60/251 institutes an additional monitoring mechanism, that of UPR, which provides 

for review of the 'fulfilment by each State of its human rights obligations and 

commitments' as based on 'objective and reliable information,.227 Thus as presently 

envisioned the UPR would operate as a monitoring mechanism akin to the treaty 

system and while the issue of potential duplication with the monitoring systems in 

place under UN human rights treaties has been identified, with various commentators 

calling for the UPR to be 'a voice not echo' of the treaty monitoring system,228 the 

pivotal issue of measurement is left unresolved by the HR Council. Indeed, as 

Hampson has forcefully stated: 

I f universal periodic review is carried out well. it could be a really useful tool 
for improving the human rights situation world-wide. If it is done badly, it 
will be even worse than the system that used to exist in the Commission and 
will do great harm to the idea of genuine accountability,229 

m l''-: (iA Res 60/2:' 1 (n 1) para, 5 (e), , ' 
~~~ Sec for n,ample, Felice D, Gaer, 'A Voice not an Echo: Universal PeriodIC Review and the l. \ 
Treaty Bodv S)'stem' (2007) 7 Hilma" Rights Lmr Rent'\!' 109. 
129 -

Hampson (n 17) 1.\ 



Hence, the contribution of the UPR to the achievement of human security is. at best. 

uncertain. 

IV. THE UN HUMAN RIGHTS COl':\,CIL: RE:\IEDYI:\,G THE 

, CREDIBILITY DEFICIT' 

Throughout its 60 year history the eHR was plagued by accusations of double 

standards and selectivity. Indeed, as is evident above (Part III), the protection 

activities of the eHR conducted under the umbrella of the procedures instituted under 

ECOSOC Resolutions 1235 and 1503 answered to the oft repeated charge of 

'politicalisation'. In 2005 the UN SG, Kofi Annan, attributed this 'credibility deficit' 

to the fact that 'States have sought membership of the Commission not to strengthen 

human rights but to protect themselves against criticism or to criticize others' .230 This 

Part examines the provisions of GA Resolution 60/251 concerning membership of the 

HR Council, in conjunction with the provisions for UPR, in order to assess whether 

this 'credibility deficit' has been addressed by such provisions. It is this assessment 

of the institutional capacity of the HR Council which provides the second pillar of the 

determination of the role and potential contribution of the HR Council to the 

achievement of human security. 

As noted above both the HLP and the SG prescribed membership changes as the 

medicine for the ills of the eHR, specifically the 'credibility deficit' which 

undernlined the capacity of the CHR to execute its mandate for the promotion and 

protection of human rights. However. the HLP prescribed universal membership with 

no criteria as to so would encourage further politicalisation,231 while the SG preferred 

a smaller principal human rights body with members undertaking to 'abide by the 

highest human rights standards'. 232 The diametrically opposed positions adopted by 

the HLP and the SG characterised the membership debate of the fledging HR Council, 

with the US, the EU, the American Bar Association, Amnesty International and 

Human Rights \Vatch all producing proposals as to the most appropriate method for 

HO t'!\: Sli.11I Larger Frc!!t!om (n 2) para, 182. 
m IILP. A ,\fore S('c/lre World (11 5) para 2~5, 
m ll\; S(;. III Larger Freedom (11 2) para. 188, 



detennining membership.233 This ensured that, in the lead up to the adoption of GA 

Resolution 60/251, the 'most intensive debate centred on election procedures,.234 

The US, still 'outraged' at the 2001 election of the Sudan to the CHR,235 strongly 

advocated the adoption of formal membership criteria whereby membership of the 

RR Council would be conditioned upon respect for human rights and democracy. 

Indeed, the US Task Force on the UN produced the 'Mitchell-Gingrich' formula for 

membership namely that the HR Council should ideally be 'composed of democracies 

committed to upholding and promoting the highest standards in human rights'. 236 

While, the thrust of proposals for formal membership requirements spoke of 

ratification of the core human rights treaties and of compliance with reporting 

obligations, amongst others, as the criteria against which to assess respect for human 

rights, the US added a further criterion, namely, that a state subject to SC sanctions 

could not seek election to the HR Council. As Alston observes such a suggestion at 

first blush appears innocuous, almost warranted. 237 However, a closer analysis 

reveals the futility in terms of advancing the promotion and protection of human 

rights. First, only a small number of states are subject to SC sanction at anyone time, 

and such a criterion does not countenance the possibility that a candidate state, for 

example, Myanmar, may be subject to EU sanctions. Further, and more importantly, 

sanctions are imposed by the SC for a variety reasons, extending beyond human rights 

concems.238 Finally, as Morton H. Halperin and Diane F. Orientlicher comment, the 

GA 'would not imaginably approve a provision that ... ceded the Assembly'S 

authority to the Security Council' .239 The other proposed criteria for membership, 

including that a candidate state has not been recently subject to sanction by the CRR, 

fare equally well upon scrutin/40 and indeed, it was clear during the negotiations in 

m See Ved P. Nanda, 'The Global Challenge of Protecting Human Rights: Promising New 
Developments' (2006) 34 Denver Journal oflntemational Law and Policy 1, 10 - 14; Halperin and 
Orentlicher (n 14) 3. 
234 Halperin and Orentlicher (n 14) 3. 
m Alston, 'Promoting the Accountability' (n 13) 59. . 
236 US Institute of Peace 'American Interests and UN Reform' (Report of the Task Force on the Umted 
Nations, 2005) (United States Institute of Peace Washington 2005) 8. This was explained in the 
following terms: 'Human rights are best promoted by states that themselves that respect the human and 

~olitical rights of their own citizens'. Ibid 34. 
7 Alston, 'Promoting the Accountability' (n 13) 66. 

23B Ibid. 
139 Halperin and Orentlicher (n 14) 3. 
240 Alston, 'Promoting the Accountability' (n 13) 61 - 67. 
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respect of this aspect of the HR Council that there was little support for 'abandoning 

geographical representation' as the preferred mode of determining membership.241 In 

the last analysis, the effectiveness of formal requirements to remedy the 'credibility 

deficit' remains doubtful for as Moss observes '[e]ven the most democratic 

governments are often reluctant to join in condemnation of other countries when 

doing so could harm the many other interests and ties'. 242 

The product of the negotiations was the stipulation that when electing members to the 

HR Council, states shall take account of 'the contribution of candidates to the 

promotion and protection of human rights and their voluntary pledges and 

commitments made thereto'. 243 While, this provision echoes the position adopted by 

Amnesty International and the International Commission of Jurists, which both 

eschewed formal membership requirements on the basis that they 'are certainly 

unlikely to effective', 244 it 'falls short of any conditionality attached to membership' 

demanded by the US. 245 Yet, the crux of the matter remains unresolved, namely 

whether the HR Council 'is willing and able to carry out' the broad mandate for 

which it was established/46 in essence whether the 'credibility deficit' is remedied. In 

this respect the requirements that member states are duty bound to 'uphold the highest 

standards in the promotion and protection of human rights', along with being subject 

to the review process under the UPR/47 are notable in the creation of 'political will to 

ensure' that the new HR Council 'functions effectively as a protector and promoter of 

human rights for all people in all parts of the world' .248 Indeed the SG saw the UPR 

as addressing the 'politicalisation and selectivity that characterised much of the 

Commission's consideration of country situations' .249 

241 Halperin and Orentlicher (n 14) 3. 
242 Moss (n 13) 5. 
243 UN 8 GA Res 60/251 (n 1) para. . . . . 
2« Alston, 'Promoting the Accountability' (n 13) 67. According to the InternatIona~ ComrruSSlon of 
Jurists establishing 'substantive criteria for membership would be politically unachievable and 
unworkable'. International Commission of Jurists, 'Reforming the Human Rights System' (n 135) 27 -
28. 
24S 

Upton (n 20) 32. 
246 International Commission of Jurists, 'Reforming the Human Rights System' (n 135) 26. 
247 

UN GA Res 60/251 (n 1) para. 9. 
248 International Commission of Jurists, 'Reforming the Human Rights System' (n 135) 26. 
249 Scannella and Splinter (n 40) 45. 
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Nonetheless, as noted above, the UPR mechanism is, in large part, performance based 

and thus is properly considered an additional monitoring mechanism in the arsenal at 

the disposal of the HR Council, and as such, it is ill-suited as mechanism to illicit 

accountability and to temper the effects of the 'credibility deficit'. Indeed, an analysis 

of the first six months of the HR Council in operation reveals that selecti\'ity and 

politicalisation have remained, at best, unaltered by the new membership 

requirements. 250 For example, the HR Council paid considerable attention to the 

situation in Israel, Lebanon and Palestine in 2006 and yet the crisis situation in Darfur 

was neither discussed nor mentioned. Moreover, commentators ha\'e referred to the 

'increasingly sharp and intemperate attacks on individual mandate holders by some 

States' of the HR Council as evidence of the continued existence of politicalisation.~51 

In this respect, the proposal for the creation of a Human Rights Accountability Index 

(HRAI) by Alston is most we1come. 252 Alston sees the success of the HR Council as 

contingent upon the extent to which the HR Council makes itself and the individual 

members accountable. 253 The HRAI is a 'feasible option' to evaluatc the human 

rights records of candidate states254 and is readily measured against the three prongs 

of 'the normative foundation of accountability', 'respect for procedural obligations' 

and 'responsiveness to the outcomes of the procedures' as underpinned by the 

principle of good faith.255 

Margaret E. Mc Guinness observed in 2006 that '[t]here is currently a consensus that 

the UN HRC [the Commission] is broken and that a Human Rights Council that 

would more effectively engage the tools of cooperation and coercion may be 

needed,.256 The above challenges the conventional wisdom that wholesale reform of 

the principal UN human rights organ is required and, more specifically, rc\'eals the 

fallacy that alterations to the membership of the principal organ dedicated to the 

promotion and protection of human rights is the panacea by which to remedy the 

'credibility deficit'. Moreover, while as Hampson concedes it is too early to reach 

~~Il Human Rights Monitor No. 6"+ 2006 (n 2) 10. 
~~ I Ibid. 
~,~ Alston, 'Promoting the Accountability' (n 13) 87 - 94. 
~\1 Ibid 9..+, ~ 
~q Ibid 95. 
'" . Ibid 87- 94, 
~,~ \\JrgarL'l L \lLtiuinness. 'Explonng the Limits of IntemationaI Human Rights La\\' (2006) 
(;!'orgia Jourl/a! (~(III1(',.,/{/tiollal and COnlparatin' Law 39~. "+0"+. 



firm conclusions, 'the auguries are not good' for the promotion and protection of 

human rights by the RR Council and, indeed she continues to assert that to 'maintain 

the status quo would be a triumph'. In short, the diagnosis was correct in respect of a 

credibility deficit plaguing the CRR, but the preferred prescription - that of 

membership changes - placed undue emphasis on the performance of the individual 

members as opposed to the performance legitimacy of the embattled CRR. As such, 

the HR Council has inherited a similar emphasis and thus the credibility deficit goes 

unresolved and indeed, has potentially been further exacerbated by the reform effort 

as the 'voluntary pledges' upon candidature provide a further shield from which states 

evade scrutiny. Thus, the institutional capacity of the RR Council to pursue human 

security remains stymied by accusations of selectivity and politicalisation which, as 

noted above, it is crucial to address in order to harness the potential of the special 

procedures in contributing to the achievement of human security. As such, the 

remainder of the Chapter moves to consider whether democracy, which stresses 

accountability and legitimacy, provides a way forward by which to overcome the 

institutional challenges faced by the HR Council in pursuit of human security. 

v. TOWARDS HUMAN SECURITY: A ROLE FOR DEMOCRACY? 

During the 1990's the UN began to place increased emphasis on the importance of 

democracy as a value of the UN system. 257 The mounting salience attached to 

democracy in UN policy and activity prompted commentators to declare the 

emergence of a right of democratic entitlement. 258 That this evolution in UN policy 

and activity heralds the emergence of a right of democratic entitlement is by no means 

assured or bereft of criticism and, indeed, this Part is not concerned with offering a 

definitive determination of the legal status of democracy in international law. 259 

Nevertheless it is evident from this evolutionary trend in UN policy and activity that 

257 Thomas M. Franck provides a historical perspective to this development when he charts the 
emergence of the claim of democratic entitlement which stretches into the annals of UN history. 
Thomas M. Franck, 'Legitimacy and the Democratic Entitlement' in Gregory H. Fox and Brad R. Roth 
(ed), Democratic Governance and International Law (CUP Cambridge 2000) 25. 
258 The phrase 'right of democratic entitlement' was coined by Thomas M. Franck. Thoma~ M. Franck, 
'The Emerging Right to Democratic Governance' (1992) 86 American Journal of InternatIonal Law 46. 

46. 
259 The purpose here rather is to examine the implications of democratisation. See Susan Marks, The 
Riddle of all Constihltions: International Law, democracy and the critique of ideology (OUP Oxford 

2000) 1. 
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the UN has established itself as an 'international agent of democratisation'. 260 As 

such, this Part elucidates the key facets of democracy as understood and promoted by 

the UN in order to determine the role, if any, in the achievement of human security 

and, more particularly, in addressing the obstacles to the institutional capacity of the 

HR Council in pursuit of human security. 

A. Democracy and the UN 

Since the end of the Cold War and the ideological polarities that it engendered/61 a 

UN policy with respect to democracy has emerged which has been developed in a 

series of key documents primarily emanating from the SG, the GA and the UN 

CRR.262 The SG's 'Agenda' trilogy, in particular the 'Agenda for Democratisation', 

the constructive dialogue between the GA and the SG within the broader context of 

the series of world conferences on new or restored democracies which produced a 

number of GA Resolutions and SG reports most notably in the latter regard, the 

'Agenda for Democratisation', and the ground-breaking 1999 UN eRR resolution, 

'Promotion of the Right to Democracy', 263 all significantly contributed to the 

development and elucidation of UN policy with respect to democracy.264 The latter 

260 This phrase is taken from Christopher C. Joyner who notes that the UN 'has assumed the impressive 
role of international agent for democratisation' on the basis of engagement in 'various activities toward 
that end in nearly more than seventy-five states and territories over the past decade'. He continues to 
note the role of other actors, such as the OAS. Christopher C. Joyner, 'The United Nations and 
Democracy' (1999) 5 Global Governance 333,333 - 334. Cf. Eric Stein, 'International Integration and 
Democracy: No love first sight' (2001) 95 American Journal of International Law 489. Stein provides 
an analysis of the experience of four bilateral/regional/international organs, the WHO, WTO, EC and 
NAFTA, with 'democracy'. 
261 Gregory H. Fox and Brad R. Roth, 'Democracy and International Law' (2001) 27 Review of 
International Studies 327, 327. 
262 See generally, Gregory H. Fox, 'International Law and the Entitlement to Democracy after War' 
(2003) 9 Global Governance 179, 181 - 185. There have been other notable contributions from the 
UN HR Committee in respect of delineating the right to political participation under Article 25 of the 
ICCPR. In this respect Gregory H. Fox and Brad R. Roth commented that the UN HRC has recently 
given a 'more determinate interpretation of the political participation provisions'. Fox and Roth, 
'Democracy and International Law' (n 261) 345. Indeed the somewhat controversial legacy of the SC 
resolutions in respect of the situations in Haiti and Sierra Leone must also be noted at least for 
prompting some hard questions regarding forcible intervention. On this aspect see W. Michael 
Riesman, 'Sovereignty and Human Rights in Contemporary International Law' (1990) 84 American 
Journal of International Law 866; Louis W. Goodman, 'Democracy, Sovereignty and Intervention' 
(1993) 9 American University Journal of International Law and Policy 27, 29. 
263 CHR Res 1999/57 'Promotion of the right to democracy' (27 April 1999). 
264' . dl For instance the UN SG. Kofi Annan, found that An Agenda for Development contnbute ,a ong 
with other reports by the former SG, Boutros Boutros Ghali, 'significantly to the proces.s of pro~iding a 
solid foundation for the eventual formation of a new and flexible framework for the UOlted NatIons 
system in the fields of democratisation and governance'. UN SG, 'Support by the United Nations 
system of the efforts of Governments to promote and consolidate new or restored democracies' (21 
October 1997) A152/513, para. 6. 
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document is representative of the parallel developments in UN policy by the SG and 

GA, and indeed of the importance attached to democratisation within the UN system, 

in that the key features or characteristics of UN policy are embodied therein and that 

the Resolution passed with only two abstentions.265 

Thus the CHR Resolution speaks of democracy, development and human rights as 

interdependent and mutually reinforcing, an inter-relationship which was explicitly 

recognised in the UN Vienna Declaration and Programme of Action (1993).266 The 

specifics of the relationship between democracy and development were elaborated 

upon in 'An Agenda for Development' (1994) and included elections and enhancing 

governance by way of, for instance, instituting administrative and financial reforms 

and strengthening domestic human rights law as necessary democratic preconditions 

for development. 267 This complemented a comparable recognition of the relationship 

between democracy and the prevention and resolution of violent conflicts in 'An 

Agenda for Peace' (1992) which also emphasised the need to respect fundamental 

human rights along with 'strong domestic institutions of participation' as conflict 

prevention measures.268 

The 1999 CHR Resolution also states that democracy is based on the 'freely 

expressed will of the people to determine their own political, economic, social and 

cultural systems and their full participation in all aspects of their lives'. 269 The 

recognition that democracy is based on self-determination and participation is 

peppered throughout the SG Reports and the GA Resolutions pertaining to democracy 

during the 1990's. In particular the dialogue between the SG and the GA, spawned by 

the world conferences on new or restored democracies, 270 emphasise these twin 

foundations of self-determination and participation with the first three Reports by the 

265 CHR Res 1999/57 (n 263). China and Cuba abstained from the vote, which is not to say that the 
resolution was unproblematic. Indeed a number of states registered their 'doubt as to democracy's 
~~al status as a right'. Gregory H. Fox and Brad R. Roth, 'Int:r0du~tion' in Fox and Roth (ed) (n257) 3. 

UN GA, 'Vienna Declaration' (n 134) para. 8. On the relatIonship between democracy, , 
development and human rights see Jack Donnelly, 'Human Rights, Democracy and Development 
(1999) 21 Human Rights Quarterly 608 
267 UN SG 'An Agenda for Development' (6 May 1994) UN DOC Al48/938 paras. 118, 124 - 128. 
268 UN SG: 'An Agenda for Peace: Preventive diplomacy, peacemaking and peacekeeping' (17 June 

1992) UN DOC Al47/277-S/24 I I, para. 81. 
~ 3 CHR Res 1999/57 (n 263) preamublar para. . 
270 At the second meeting of the movement for new and restored democracies the UN was re~uested to 
look at how the UN system could help to promote and consolidate new or restored democraCies. 

233 



SG in the mid-1990's furnishing the UN with the basic framework for promoting 

d .. 271 h . 
emocratIsatIon. In t e Reports entItled 'Support by the United Nations system of 

the Efforts of Governments to Promote and Consolidate New or Restored 

Democracies', 272 the SG identified political parties and movements, a free and 

independent media, civic education and electoral assistance as essential elements of 

the process democratisation and as such constitute 'ways and mechanisms' 273 by 

which the UN could support governments of new or restored democracies.274 In a 

comparable manner, the GA Resolutions on genuine and periodic elections along with 

those on strengthening the rule of law and the promotion and consolidation of 

democracy more generally bestowed a further layer of determinacy to UN 

democratisation policy during the 1990's which has directed UN activity. For 

example, the GA Resolutions stressed that electoral assistance by the UN is 

contingent upon a request by a member state, takes numerous forms from observation, 

verification and training of national observers and must be preceded by a needs-based 

assessment. 275 

The twin components of self-determination and participation invoke UN human rights 

treaties which recognise the right of self-determination and the right of political 

participation, such as the ICCPR. 276 Indeed the CRR Resolution continues to 

271 The SG Boutros Boutros Ghali delivered the fIrst report on 7 August 1995 and the second on 18 
October 1996 which was supplemented by what is now referred to as 'An Agenda for 
Democratisation.' His successor KofI Annan, in his first report to the GA, stated: '[t]hese three reports 
of the former Secretary-General on new or restored democracies contribute signifIcantly to the process 
of providing a solid foundation for the eventual formation of a new and flexible framework for the 
United Nations system in the fIelds of democratisation and governance'. UN SG, 'Support by the 
United Nations system' (n 264) para. 6. 
272 See for example, UN SG, 'Support by the United Nations system of the efforts of Governments to 
promote and consolidate new or restored democracies' (7 August 1995) AJ50/332 and eorr.I; UN SG, 
'Support by the United Nations system of the efforts of Governments to promote and consolidate new 
or restored democracies' (18 October 1996) AlRES/51/512; UN SG, 'Support by the United Nations 
system of the efforts of Governments to promote and consolidate new or restored democracies' (21 
October 1997) AJ52/513. 
273 UN GA Res 49/30, 'Support by the United Nations system for the efforts of Governments to 
promote and consolidate new or restored democracies' (7 December 1994) UN Doc AlRES/49/30, para. 
1 
274 For an overview see Joyner (n 260) 338 - 340. . . 
275 This is evident as early as 1993 in UN GA Res 48/131, 'Enhancing the effectiveness of the pnnclple 
of periodic and genuine elections' (20 December 1993) UN Doc AlRES/48/131. This marks a 
significant development of UN policy, particularly when seen in the light of the fact that the first 
election monitoring mission conducted by the UN occurred in 1990. 
276 Indeed this serves as one of the plinths upon which proponents of an emerging legal status for 
democracy such as Thomas M. Franck rest their argument for a right to democracy. For the contours of 
the argument see generally Fox and Roth (n 265) 1. 10 - 13. 
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enumerate an non-exhaustive list of 'rights of democratic governance', which include 

the right of political participation, freedom of expression and opinion, freedom of 

thought, conscience and religion, freedom of assembly and association, the right of 

universal and equal suffrage and the rule of law.277 The rule of law is understood in 

this context as the domestic legal protection of rights, interests and personal security 

and fairness in the administration of justice and the independence of the judiciary, 

which finds correlation in UN human rights law, such as article 10 of the UDHR 

which guarantees an independent and impartial tribunal and article 26 of the ICCPR 

which provides for equality before the law. The jurisprudence of the UN HRC has 

made a significant contribution to the development of UN democratisation policy by 

adding a further layer of content and meaning to UN policy with regard to self

determination and political participation as the basis for democratisation.278 

While the contours of UN democratisation policy were shaped in the 1990's, it has 

been further defined in another series of conversations between the GA and the SG, 

albeit within the broader context of UN reform, which has served to entrench 

democracy as a value of the UN system. Indeed the Millennium Report speaks of 

democracy as 'now generally seen as the most legitimate and desirable form of 

govemment,279 and places governance centre-stage in proclaiming that 'we must learn 

to govern better, and we must learn how better to govern together'. 280 This echoes the 

statement of the former SG, Boutros Boutros Ghali in 'An Agenda for Peace' to the 

end that respect for democratic principles is crucial 'within states and within the 

community of states' .281 Unsurprisingly governance is understood in the Millennium 

Report as entailing 'greater participation coupled with accountability'. 282 The 

subsequent Millennium Declaration devoted a separate section to the interdependence 

277 eHR Res (n 263) para. 2. 
278 This is because, according to Gregory H. Fox, that '[i]ntemational human rights law draws an 
important connection between participation in politics and the legitimate assertion of governmental 
power'. Fox, 'Democracy after War' (n 262). On the jurisprudence of the UN HRC. in the areas ~f 
self-determination and political participation see Alex Conte, Scott Davidson, and Richard Burchill 
(ed), Defining Civil and Political Rights: Thejurisprudence of the United Nations Human Rights 
Committee (Ashgate Aldershot 2004) Chapters 3 and 4. . 
279 UN SG, We the Peoples: The role of the United Nations in the 2Ft Century (~Dept ofP~bhc 
Information New York 2000) 68. While this is a somewhat controversial claim, Nigel D. White also 
counts democracy as one of the values of the UN system. Nigel D. White, The United Nations: 
Toward International Justice (Lynne Reiner: Boulder, 2002) 60-63. 
280 

UN SG, We the Peoples (n 279) 12. 
281 19 UN SG, 'An Agenda for Peace' (n 268) para. . 
m Ibid 13. 
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of democracy, human rights and governance, with UN member states pledging to 

promote democracy, strengthen the rule of law and to promote and strengthen respect 

for internationally recognised human rights and fundamental freedoms, including the 

right to development. 283 

The SG's 2005 Report, In Larger Freedom, expanded on these connections by 

reiterating the claim that democracy is now globally accepted as a universal value the 

essentials of which are found in the UDHR, entreating member states to fulfil the 

pledge of the Millennium Declaration, and noting the work of the UN in promoting 

and strengthening democratic institutions and practices at the domestic level. 284 

Ultimately, the Outcome Document of the 2005 World Summit reaffirmed that not 

only are human rights, the rule of law and democracy interlinked and mutually 

reinforcing but they also 'belong to the universal and indivisible core values and 

principles of the United Nations'. 285 Thus UN member states reaffirmed that 

democracy, as a universal value, is based on the 'freely expressed will of the people to 

determine their own political, economic, social and cultural systems and their full 

participation in all aspects of their lives' and corresponds to no single model. 286 Yet, 

the interdependent and mutually reinforcing relationship between democracy, 

development and human rights was underscored in the Outcome Document which 

served as a solid basis for the recommitment to support democracy within states and 

to strengthen the role of the UN in this regard.287 

In sum, the UN democratisation policy is underpinned by participation which is 

equated in practice to free and fair elections, with an underlying rationale or 

justification of the prevention of violent conflict and the promotion of social progress, 

including development and human rights, and is furnished with a foundation grounded 

in the UN Charter and the rule of law, human rights and self-determination. 288 

Nonetheless, the above documents also bring to the forefront that the UN has adopted 

283 UN GA Res 55/2 'Millennium Declaration' (8 September 2000) para. 24. 
28 ' 

4 SG, In Larger Freedom (n 2) 148 - 152. 
28S UN GA Res 60/1, '2005 World Summit Outcome I (24 October 2004) para. 119. 
2861b'd 3 I para. 1 5. 
287 Ibid para. 136. . 
288 Joyner explicitly mentioned the UN Charter, the UDHR and the Declar~tion on the Grantmg o.f 
Independence to Colonial Countries and Peoples as furnishing 'the normative framework for casting 
the UN's role in promoting democratisation'. Joyner (n 260) 338. See also Fox and Roth (n 265) 6 - 9. 
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a more active role in the promotion of democracy and has become, in the words of 

Christopher C. Joyner, 'an international agent for democratisation,.289 This shift is 

readily discernible in the change in the appellation of the GA Resolutions and SG 

Reports in relation to the world conferences on new or restored democracies to 

'Strengthening the Role of the United Nations' .290 It also emphasises the importance 

of the respect of rule of law between states that accompanies the acceptance of 

democracy as a value of the UN system. The commitment to 'an international order 

based on the rule of law and internationallaw,291 requires the principles and values of 

the UN Charter, such as democracy, to be applied consistently within 'the world 

Organisation itself. 292 

The role of the UN in promoting democracy,293 as an 'international agent for 

democratisation', has been augmented by the practice of electoral assistance that 

blossomed since the first election monitoring mission in 1990.294 In 1992 the UN 

provided the burgeoning practice with an institutional home when it established the 

Electoral Assistance Division (EAD).295 The EAD is mandated, amongst others, to 

receive and assess requests for electoral assistance and has dealt with 326 requests 

between 1992 and 2005 and has recorded a steady increase in requests for 

'observation or observation-type assistance' .296 These activities are supplemented and 

indeed complemented by the activities of the UNDP and the UN Department of 

Peacekeeping Operations (DPKO). Indeed partnerships of best practice exist between 

the EAD and the UNDP on the one hand and the EAD and the DPKO on the other, 

with the UNDP, for instance, actively facilitating election assistance in 47 instances of 

'89 • Joyner (n 260) 333. 
290 See for example 2005 SG Report and accompanying GA Resolution. 
~I 3 UN GA Res 60/1 (n 285) para. 1 4. 
'9' .. UN SG, 'An Agenda for Peace' (n 268) para. 82. 
293 See generally, Edward Newman and Roland Rich, The UN Role in Promoting Democracy: Between 
Ideals and Reality, (United Nations University Press Tokyo 2004). 
29.4 Gregory H. Fox, 'The Right to Political Participation in International Law' in Fox and Roth (ed) (n 
264) 75 - 78. . 
295 UN GA Res 46/137 'Enhancing the Effectiveness of the Principle of Periodic and Genume 
Elections' (17 Decemb~r 1991) AlRES/46/137/1992, paras. 9 and 11. See more generally the website 
of the EAD <http://www.un.org!Depts/dpaieadiindex.shtml> access~d 10 May 20.07. 
296 UN SG, 'Strengthening the Role of the United Nations ~n enhancmg th~ e~ec~veness of the 
principle of periodic and genuine elections and the promotIon of democratIsatlon (14 October 2005) 

UN Doc. Al60/43 1, para. 22. 

237 



technical assistance in 2005.297 It is unsurprising that the activities of the UN with 

respect to promoting democracy occur in these 'two fundamental contexts,298 given 

the explicit recognition in the UN policy documents of the relationships of democracy 

with development and conflict prevention and resolution. Nevertheless, such 

activities clarify and elucidate a fundamental underpinning of UN democratisation 

policy as premised on the instrumentality of democracy in achieving international 

peace and security and 'social progress and better standards of life in larger 

freedom' .299 In the last analysis, the shift towards democratisation within the UN 

system marks an evolutionary trend in UN policy and activity. 

B. The Contribution of Democracy in Achieving Human Security 

Democracy as understood and promoted by the UN bears the potential to contribute to 

the achievement of human security. In particular, UN democratisation policy and 

activity exhibits three facets, readily identifiable from the foregoing, that are of 

notable significance for the achievement of human security. The first of these facets 

is the clear connection of democracy with human rights while the second is the 

equally apparent instrumentality of democracy in the fields of security and 

development. The final facet, albeit somewhat muted in the above account of 

democracy and the UN, is the impact of democracy as understood and promoted by 

the UN on sovereignty. These facets of UN democratisation policy and activity 

warrant further examination in part because the connections are not as self-evident or 

uncontroversial as the above account would suggest. Indeed the relationship between 

democracy and human rights, and the role of democracy in development activities and 

conflict prevention and resolution, along with the question of sovereignty are subject 

to intense discussion in the discourse which surrounds democracy and the UN and 

indeed, the related issue of the status of democracy in international law. This section 

draws upon the wealth of this incisive literature to assess the contribution of 

297 The DPKO has produced guidance on best practice for electoral assistance in UN peacekeeping 
missions. DPKO, 'Handbook on UN Multidimensional Peacekeeping Operations' (December 2003) 
<http://pbpu.unlb.orglpbpullibrarylHandbook%200n%20UN%20PKOs.pdf.> accessed 10 May 2007 .. 
In addition to providing technical assistance, the UNDP also established the Oslo Governance Centre III 
2002 as a depository of information and guidance. See <http://www.undp.orglolsocentre/> acces~e.d. 10 
May 2007. The UNDP has also produced a Practice Note detailing the framework for UNDP actIvItIes 
in the field of electoral assistance. UNDP, 'Electoral Systems and Processes: Practice Note' (January 
2004) <http://www.undp.orglgovemance/docs/ElectionsPN English.pdf.> accessed 10 May 2007. 
298 

Joyner (n 260) 340. 
'99 
• UN Charter, Preamble. 

238 



democracy to achieving human security and ultimately to delineate the nature of the 

role of democracy in the quest for human security. 

UN democratisation policy and activity has been charged with the erosIon of 
• 300 Th . d' sovereIgnty. e In Ictment rests on the two-pronged claim that the UN by 

proposing a particular model of democracy, that of liberal democracy, and by 

rendering electoral assistance, especially monitoring which bestows legitimacy on the 

outcome of free and fair elections, is interfering with the political independence of 

states.301 However, that UN democratisation policy and activity has this penetrating 

effect on sovereignty is susceptible to a counter-claim. In particular, it is not obvious 

that the UN is specifying a model of democracy let alone a liberal-democratic model. 

For instance, the UN understands democracy as founded on the 'freely expressed will 

of the people'. The UN Charter and UDHR both speak of 'the will of the people shall 

be the basis of the authority of government', that is popular sovereignty. 302 

Nevertheless it is does not necessarily follow, although it is logically entailed, that the 

basis for popular sovereignty is liberal-democracy. This underpinning is apparent in 

the writings of proponents of the 'democratic entitlement', such as Thomas Franck, 

who emphasises the centrality and indeed primacy of the right to political 

participation in his scheme for the emerging right to democratic governance. 303 

However, the UN couples the call to popular sovereignty with self-determination and 

participation which is accompanied by platitudes to the territorial integrity and 

political independence of states and claims of the universal value of democracy which 

belongs to no one country or region. 304 Thus UN democratisation policy, while 

founded on popular sovereignty, does not take the next logical step of endorsing a 

particular model of democracy. 305 This is attributable in part to the fact that 

300 W. Michael Reisman forcefully claims: 'International law still protects sovereignty, but - not 
surprisingly - it is the people's sovereignty rather than the sovereign'S sovereignty'. Reisman (n 262) 
869; Fox, 'Democracy after War' (n 262) 179. 
301 Ibid 179. 
302 Reisman (n 262); Kofi Annan spoke of 'individual sovereignty' meaning 'the fundamenta.l freedom 
of each individual ... [as] ... enshrined in the Charter of the UN' and reinforced b~ int~rnat~onal . 
human rights law which relates to international human rights law and 'state sovereignty ~hic~ pertams 
to territorial integrity and political independence. Kofi Annan, 'Two Concepts of Sovereignty The 

Economist (1999) 49 - 50 .. 
303 Franck, 'Legitimacy' (n 257) 34; Franck (n 258) 52 - 77. 
304 For example UN GA Res 60/1 (n 285) paras 135 - 137. . 
305 The consequences of doing so are far-reaching and which include the use of force. See W. Michael 
Reisman, 'Sovereignty and Human Rights in Contemporary International Law' in Fox and Roth (ed) (n 
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sovereignty, whether understood as popular sovereignty or state sovereignty, is a legal 

construct that exists within international law. 306 Indeed, the relation of UN 

democratisation policy to sovereignty is best understood upon considering popular 

sovereignty as a political construct which is supported by the legal rules pertaining to 

self-determination and participation, and constrained by treaty law obligations and 

customary international law norms such as the principle of non-interference. 

The second prong of the indictment on the charge of UN democratisation policy and 

activity eroding sovereignty concerns electoral assistance. Upon closer inspection of 

UN practice and activity in this regard, the effect on sovereignty is not as penetrating 

as would appear at first glance. Indeed electoral assistance, in particular monitoring 

to ensure that elections are 'free and fair', are contingent upon an invitation by the 

government of the state in question.307 This serves to temper the penetrating effect on 

sovereignty. Moreover, as Gregory H. Fox and Brad R. Roth observe, this 

burgeoning practice must be seen within the broader context of deepening 

interdependence and interpenetration of the international and national in which 

international organisations, such as the UN, 'are now involved in virtually every 

aspect of national policymaking' .308 Nevertheless, UN election monitoring validates 

and legitimises the outcome of an election. As Franck correctly surmises this 

constitutes a 'sea-change in international law' which he predicts will result in the 

legitimacy of governments 'measured definitively by international rules and 

processes,.309 This is somewhat borne out in practice with an increasing number of 

requests for electoral assistance and monitoring outside the limited sphere of conflict 

310 f' ·th resolution and across every continent. Indeed a recent survey 0 state practIce WI 

regard to state recognition by Sean D. Murphy found that while democratic legitimacy 

is not a legal condition of state recognition, it does factor in recognition practice.
311 

257) 239, Cf. Michael Byers and Simon Chesterman, '''You, the Peoples": Pro-democratic intervention 
in international law' in Fox and Roth (ed) (n 257) 259. 
306 Max Plank Institute for Comparative Public Law and International Law, Encyclopaedia of Public 
International Law (North-Holland ArnsterdamlNew YorkiOxfordffokyo 1987) 408. 
307 See generally EAD website <http://www.un.org!Depts/dpaleadioverview.html> accessed 29 August 
2007. 
308 Fox and Roth, 'Democracy and International Law' (n 261) 331. 
309 Franck, 'An Emerging Right' (n 258) at 50. 
310 UN SG, 'Strengthening the role of the UN' (n 296) para. 22 and see 
<http://www.un.org!Depts/dpaleadioverview.htm1> accessed 3 September 2007. . . 
311 Sean D. Murphy, 'Democratic Legitimacy and the Recognition of States and Governments 10 Fox 
and Roth (eds)(n 276) 123 - 154. 
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This underscores the role of the UN in promoting democracy and the importance of 

the rule of law in UN democratisation policy and activity. 

Thus UN democratisation policy and activity in its relation to sovereignty contributes 

to achieving human security in two key and related respects. First, democracy as 

understood and promoted by the UN confirms that popular sovereignty or, in the 

words of Kofi Annan, 'individual sovereignty' ,312 is protected within and by the UN 

system. This reinforces the human-centred focus of human security and thereby adds 

to the normative determinacy of human security. In this sense, UN democratisation 

policy and activity also goes a considerable way in countering the received 

conventional wisdom of the 'simple binary opposition' 313 of 'sovereignty' and 

'human rights protection'. As such the confirmation of the place of popular 

sovereignty in the UN system indicates that UN democratisation policy and activity 

may offer a way forward by which to reconcile the countervailing and opposing logics 

of 'sovereignty' and 'human rights protection', that proved counterproductive to 

achieving human security. Indeed, democratic institutions and processes that 

emphasise the effective participation of people in processes and decisions that affect 

their daily lives, such as periodic and genuine elections, conceivably provide the ways 

and means by which to reconcile the countervailing logics of 'sovereignty' and 

'human rights protection'. The idea of effective participation is the second respect in 

which UN democratisation policy and activity may make a critical contribution to 

achieving human security. 

In addition to countering the adverse effects of adherence to the 'binary opposition' of 

sovereignty and human rights protection and offering potential mechanisms and tools 

by which to strike a balance between the imperatives of sovereignty and human rights 

protection, UN democratisation policy and activity also relies upon an explicit 

connection with human rights. In particular democracy as understood and promoted 

by the UN rests on several points of correlation between democracy and human rights. 

This is evident in the assertion in the 2005 Outcome Document that the UDHR 

contains all the essentials of democracy and the enumeration of a non-exhaustive list 

312 
Annan (n 302) 49 - 50. . 

lIJ Karima Bennoune, 'Sovereignty Vs Suffering'? Re-examining Sovereignty and Human Rights 
through the Lens ofIraq" (2002) 13 European Journal o/International Law 241. 244. 
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of 'democratic rights' by the CHR.
314 

This is underlined by a discernible tendency in 

the literature to define democracy in terms of human rightS.315 It is on this basis that 

democracy and human rights are understood to be, in the words of the Vienna 

Declaration, 'interdependent and mutually reinforcing'. This relationship further rests 

on the implicit assumption in UN democratisation policy and activity and indeed the 

wider literature on democracy and human rights, that democracy is the best way to 

guarantee human rightS.316 

However, Jack Donnelly warns of the dangers in accepting unconditionally the 

'comfortable contemporary assumption' that democracy and human rights are 

mutually reinforcing and interlinked.317 He acknowledges that democracy and human 

rights 'have important conceptual and practical affinities,318 but that to conflate the 

key terms is to 'place human rights at risk,.319 This danger is glaringly apparent in 

UN democratisation policy and further exacerbated by UN activity in the realm of 

election assistance. Indeed the points of correlation between democracy and human 

rights upon which UN democratisation policy and activity is based, stem from a 

specific and somewhat limited understanding of the key terms whereby democracy is 

virtually synonymous with a particular set of human rights, especially the 'democratic 

rights' enumerated by the CRR. This is reinforced with the exclusionary focus on the 

procedural and temporally discrete mechanism of elections in UN practice. 320 In 

314 UN GA Res 60/1 (n 285) para. 135 CHR Res 199/57 (n 263) para. 2. See also CHR Res 2003/36, 
'Interdependence between democracy and human rights' (23 April 2003). 
31S See for example, Allan Rosas, 'State Sovereignty and Human Rights: towards a Global 
Constitutional Project' (1995) 43 Political Studies 61. 
316 Jack Donnelly asserts that:'[w]orking for (electoral) democracy, no matter how hard or successful 
that struggle may be, is at best a partial first step to achieving the rights-protective regime envisioned 
by international human rights norms'. Donnelly (n 266) 622. Richard Burchill has similarly claimed 
that' [h ]uman rights rely heavily upon the existence of democratic systems if they are to be effective'. 
Richard Burchill, 'The Role of Democracy in the Protection of Human Rights: Lessons from the 
European and Inter-American Human Rights Systems' in David P. Forysthe and Patrice C. McMahon 
(eds), Human Rights and Diversity: Areas Studies Revisited (University of Nebraska Press Lincoln and 
London 2003) 137. See also David Beetharn, 'Democracy and human rights: contrast and 
convergence' (Paper delivered at Seminar on the Interdependence Between Democracy and Human 
Rights, Office of the High Commissioner for Human Rights, Geneva, 25 - 26 November 2002) 
<http://www.unhchr.chldemocracylD-Beetham.pdf.> accessed 28 August 2007, para. 2. Jorg Paul 
Muller, 'Fundamental Rights in Democracy' (1983) 4 Human Rights Law Journal 131. 
317 

Donnelly (n 266) 608. 
118 Ibid 609. 
319 Ibid 612. 
120 Joseph Schumpeter advanced a definition of democracy based on elections as empirically verifiable 
measurement of democracy. For a concise overview of his theory David Held, Models of democracy 
(2nd edn Polity Press Cambridge 1996) 177 - 182. 
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addition to the effect on human rights as a nonnative construct and the skewed 

protection afforded to all human rights under this rubric, equating democracy with 

certain 'key' human rights reinforces the claims that the UN is advocating the liberal

democratic model of democracy. Thus while the contribution of this facet of UN 

democratisation policy and activity to achieving human security lies primarily in 

strengthening the focus on human rights and arguably enhancing effective human 

rights protection by institutionalising democratic mechanisms and processes, this must 

be seen as contingent upon the definitions of the key tenns of 'democracy' and 

'human rights'. In the last analysis, to paraphrase Donnelly, unless democracy is 

understood and pursued in a way in which it remains distinct from human rights, the 

protection of human rights may be at risk, and additionally undennine the role of the 

UN in promoting democracy and ultimately the achievement of human security.321 

The final facet of UN democratisation policy and activity, the role of democracy in 

the fields of development and security, appears incontrovertible at least as a matter of 

practice. Yet, the assumptions upon which UN democratisation policy has etched out 

a place for democracy in development activities and in conflict prevention and 

resolution operations are by no means settled and accepted matters. For instance, 

Donnelly, when issuing a plea for tenninological clarity in respect of development, 

stated that democracy was not 'strictly necessary for development' .322 Similarly, the 

democratic peace thesis upon which the role of democracy in conflict prevention and 

resolution is predicated is not immune to criticism.323 Indeed as John M. Owen points 

out whether it is actually the existence of democracy that causes the peace is not 

without controversy. 324 Moreover, the democratic peace thesis does not, as Roth 

points out, account for civil conflict. 325 That said, it is clear that empirical assessment 

of the linkages between democracy and development on the one hand and democracy 

and peace and security on the other, is urgently required to elucidate the relationships 

involved and remove the largely intuitive basis for UN action. 

321 
Donnelly (n 266) 612. 

322 Ibid 610. 
12l See generally John M. Owen, IV, 'International Law and the 'liberal peace' in Fox and Roth (eds) 

(n 276) 343. 
324 Ibid 344. 
m Brad R. Roth, 'Democratic Intolerance: observations on Fox and Nolte' in Fox and Roth (eds) (n 

276) 441. 

243 



It is equally apparent that democracy is an integral part of the processes by which 

conflict prevention and resolution measures and development assistance is deliyered. 

As Christine Bell observes 'the typical peace blueprint involyes central deal on 

democratic access to power'. 326 The 47 technical assistance missions that the L)' TIP 

is in partnership with the EAD in delivering electoral assistance also speak of this 

incontrovertible presence of democracy. This reality must be yiewed as part of a 

wider phenomenon whereby 'emerging international norms, unrelated to 

democratisation, have come to rely upon implementation through democratic 

processes'. 327 The contribution of this facet of UN democratisation policy and 

activity to achieving human security may be said to be the provision of a portal 

through which democratic principles and accompanying systems of participation 

grounded in the rule of law may be injected into measures and activities undertaken 

by the UN within the fields of development and security. This is tum strengthens 

human rights protection as based on the role of democracy in guaranteeing human 

rights. 

VI. CONCLrDING REMARKS 

The HR Council, as the primary organ of the UN dedicated to the promotion and 

protection of human rights, has a pivotal role to play in the achie\'ement of human 

security. In particular, as Rodley observes albeit in respect of the CHR, the HR 

Council is the only forum in which human rights violations anywhere in the world 

may be addressed,328 the authority for which, as Weissbrodt points out, rests on no 

more than a mere consensus within the HR Council and the human rights provisions 

of the UN Charter. 329 Moreover, the mechanisms available to the HR CounciL 

especially the special procedures, imbue the individual with 'international procedural 

capacity' which stands in stark contrast to the 'precarious' position of the right to 

indi\'idual petition330 under UN human rights treaty law as detailed in Chapter Four. 

Indeed, the above assessment of the institutional and operational capacity of the HR 

Council serves to further elucidate the human rights component of the U;-.,.r human 

security framcwork. It is clear that while the human security framcwork rests on a 

l~bChl1stme Bell. Peace .·I~,.e(,11/ents llnd Humall Rights (Ol:P Oxford 2000) 1. 
,~~ ~ 

- Fo\ and Roth (n 26:') 8. 
:~s Rodley. 'U:\ l\:on-tlCJty Procedures' (n 101) 80. 
,.<1 Weissbrodt (n ~2) 687 . 
. 1JO Cassese. Intcrnational Law (2 nd edn OUP Oxford :!005) 149. 



nonnative and legal foundation provided by UN human rights law, more specifically 

UN human rights treaty law, it is not contingent upon UN human rights treaty law for 

its force, which goes a considerable way to militate against the questionable 

effectiveness of UN human rights treaty law detailed in Chapter Four. 

Nevertheless, the HR Council faces operational and institutional challenges In 

pursuing human security which are further compounded by the current efforts to 

refonn the UN human rights machinery, of which it is a product. HO\\'c\'er, the 

intrinsic and instrumental role of democracy in the achievement of human security 

may provide the means by which to address the operational and institutional obstacles. 

Indeed, by stressing democratic processes grounded in effecti\'e participation, UI\ 

democratisation policy may provide the means by which to balance the imperati\'Cs of 

human rights protection within a political body comprised of states. Moreo\'cr, UN 

democratisation policy resonates strongly with human security as it rests on se\eral 

points of correlation with human rights, in addition to forging working relationships 

in the fields of development and peace and security. In the last analysis, therefore, 

UN democratisation policy may provide the necessary reference points by which to 

strengthen the institutional and, by implication, the operational capacity of the HR 

Council to contribute to the achievement of human security. 



CHAPTER SIX 

OPERATIONALISING HUMAN SECURITY: THE ROLE OF THE UN 

SECURITY COUNCIL AND THE UNDP 

I. INTRODUCTION 

This Chapter delineates the roles of the United Nations (UN) Security Council (SC) and 

the United Nations Development Programme (UNDP) in achieving human security. It 

departs from the position that the SC and the UNDP, as the primary UN organs in the 

fields of security and development, have a pivotal and mutually reinforcing role to play 

in the achievement of human security. In short, as was implicitly evident in Chapter 

Three, the SC and the UNDP are respectively responsible for delivering the freedom 

from fear and the freedom from want components of the UN human security package 

also detailed in Chapter Three. As with Chapter Five, particular emphasis is placed on 

the capacity of the SC and the UNDP in delivering the UN security and development 

agendas in the pursuit of human security. In this regard the Chapter is primarily 

concerned with how the SC and the UNDP pursue human security and more specifically 

the Chapter identifies and assesses the activities undertaken by the SC and the UNDP in 

pursuit of human security. The Chapter is also concerned with elucidating the 

relationships which form human security, namely the relationship between security and 

human rights on the one hand, and development and human rights on the other, as they 

provide the bedrock upon which the UN security and development agendas rest and as 

such necessarily underpin and inform SC and UNDP activity in pursuit of human 

security. I Insofar as the examination reveals operational and institutional challenges 

facing the SC and the UNDP in the pursuit of human security, reference is made to the 

relevant proposals for UN reform in the security and development fields. 2 

The Chapter has four substantive Parts the first of which briefly revisits the UN 

institutional architecture for achieving human security in order to introduce the primary 

UN bodies in the fields of security and development into the overview previously 

I This proposition is considered in more depth below, but suffice to note at this point that it log~c~lly 
follows from the UN human security package detailed in Chapter Three that SC and UNDP acttvlty In the 
security and development fields would be underpinned and informed by human security. . 
2 The UN security and development agendas were detailed in Chapter Three and relev~nt proposals In the 
present context include, but are not limited to, the reform measures proposed by the HIgh-level Panel on 
Threats Challenges and Change and the International Commission on Intervention and State Sovereignty. 
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detailed in Chapter Three (part In. The analysis is narrowed in the subsequent parts 

with Part III and Part IV delineating the roles of the SC and the UNDP and evaluating 

the mechanisms and tools at their disposal to pursue human security. Underlying these 

complementary Parts is a concern as to the capacity of the UN to achieve human 

security. Indeed, the operational and institutional challenges facing the SC and the 

UNDP in the pursuit of human security prompts the consideration of the role, if any, of 

the UN High Commissioner for Human Rights (HCRR) in building bridges between the 

disparate UN organs and bodies charged with the pursuit of human security (Part V). 

II. THE UN INSTITUTIONAL ARCIDTECTURE FOR ACHIEVING 

HUMAN SECURITY - REVISITED 

The recognition that human security is comprised of a series of relationships between 

human rights and security on the one hand and human rights and development on the 

other prompts the introduction of the SC and the UNDP into the UN institutional 

architecture for achieving human security. While all UN organs 'have a special and 

indispensable role to play in an integrated approach to human security', 3 Chapter Three 

uncovered that the GA, Economic and Social Council (ECOSOC) and particularly the 

CHR and its recent replacement HR Council, have specific roles and responsibilities 

under the Charter scheme for achieving human security. Thus the constellation of UN 

organs forming the UN institutional architecture in respect of human security has 

expanded under the UN human security package to include the UN bodies with specific 

roles and responsibilities in the fields of security and development. This Part provides a 

brief description of the functions, powers and composition of the primary UN bodies in 

the fields of security and development, the SC and the UNDP. 

The UN SC which consists of 15 member states is a principal organ of the UN. The 

Charter maintains the distinction drawn in the Council of the League of Nations 

between permanent and non-permanent members, with the US, the UK, Russia, France 

and China having the 'special status' of permanent membership of the SC. While this 

status reflects the power dynamic prevailing at the time of the establishment of the UN, 

under the provisions of the Charter the permanent members have considerable powers 

3 UN SG, 'An Agenda for Peace: Preventive diplomacy, peacemaking and peacekeeping' (17 June 1992) 
UN DOC Af47/277-S/241 1 para. 16. 
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beyond the 'mere right to permanent membership'. 4 Indeed, the special status of the 

five permanent members is reflected in the voting procedure of the SC, with the five 

permanent members having the right of veto under Article 27 of the Charter. Other 

provisions of the Charter that reflect this special status include the Military Staff 

Committee, amendments to the Charter and procedural voting rights. Article 23 which 

originally provided for six non-permanent members was amended in 1963 to reflect an 

increase in the general membership of the UN and SC membership swelled to ten non

permanent members. These are elected for a two year period by the GA on a two-thirds 

vote on the basis of an informally recognised formula of equitable geographical 

distribution, although the UN Charter makes explicit reference to the contribution to 

international peace and security as a criterion for membership.s Thus, Africa and Asia 

have three and two seats respectively on the SC, while Latin America and Western 

Europe and other states, which refers to New Zealand and Australia, have two seats 

each, and finally one seat is allocated to Eastern Europe. 

The powers and functions of the SC are found in Articles 24 - 26 of the Charter, of 

which Article 24 (1) confers on the SC the primary responsibility for the maintenance of 

international peace and security. While UN practice, in particular during the period 

1955 - 1960 which saw the role of the SC diminish and that of the GA correspondingly 

rise as regards the maintenance of international peace and security,6 has recognised the 

role of other UN organs in the maintenance of international peace, it remains that the SC 

is the primary actor in this regard. This is in keeping with the rationale underpinning 

Article 24, namely ensuring 'prompt and effective action by the United Nations'. In 

furtherance of its mandate to maintain international peace and security, the Charter 

stipulates that member states 'agree to accept and carryout the decisions of the Security 

Council' in addition to bestowing a number of powers on the SC, to this end. Article 24 

(2) refers to powers in respect of pacific settlement of disputes (Chapter VI), 

enforcement action (Chapter VII), regional arrangements (Chapter VII) and the 

international trusteeship system (Chapter XII). As noted in Chapter Three, SC practice 

in furtherance of its Charter mandate may be considered as falling into the two broad 

categories of peaceful settlement of disputes under Chapter VI and enforcement 

measures under Chapter VII of the Charter. In the latter regard it was noted that the SC 

4 Bruno Simma, Stefan Brunner and Hans-Peter Kaul, 'Article 27', in Bruno Simma et at (eds), Charter of 
the United Nations: A Commentary (2nd edn OUP Oxford 2002) 498. 
S UN Charter, Article 23 (1). 
6 See Leland M. Goodrich, The United Nations (Thomas Y. Crowell Company 1964) 176 -182. 
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may authorise the use of force or measures falling short of the use of force, such as the 

imposition of economic sanctions in order to fulfil its Charter mandate in respect of the 

maintenance of international peace and security. Such powers have been recognized by 

commentators as affording the SC 'very wide discretion' in the field of international 

peace and security,
7 

notwithstanding the clear requirement that the SC shall act 'in 

accordance with the Purposes and Principles of the United Nations' which implies that 

'at least the limits of the law of the Charter have to be observed,.8 

The UNDP, a 'semi-autonomous' subsidiary organ of the ECOSOC, is the principal 

institution of the UN development system. The UNDP is managed by an Administrator 

who is elected by the SG, subject to the approval of the GA, and is responsible to the 

Executive Board which replaced the Governing Council in 1993.9 It was established in 

1965 by the GA in Resolution 2029 (XX) of 22 November 1965. The Resolution 

merged the UN Special Fund in existence since 1959 as a channel of funding for 

development initiatives, with the UN Expanded Programme of Technical Assistance 

(EPT A), established in 1949 by the GA to provide coordinated technical assistance to 

developing countries.1O By the terms of the Resolution the GA intended the merger to 

'streamline the activities' of the Special Fund and the EPTA and to facilitate the 

coordination of activities undertaken by the UN and the specialised agencies, in the 

sphere of economic and social development. I I In light of these origins it is unsurprising 

that the UNDP is 'the world's largest channel for funding and coordinating international 

technical cooperation activities'.12 The Resolution established a Governing Council 

(now Executive Board) to 'provide general policy guidance and direction' to both the 

'Ibid 161. 
8 Jost Delbruck 'Functions and Powers - Article 24' in Simma et al (eds) (n 4) 445. 
9 UN GA Res. 48/162, 'Further Measures for the Restructuring and Revitalisation of the United Nations 
in the economic, social and related fields' (20 December 1993) AlRES/48/162. . . 
10 For an overview of the operation of the UN Special Fund and the EPTA and subsequent combmatlon 
forming the UNDP, see A. LeRoy Bennett, International Organisations: Principles and Issues (6

th 
edn 

Prentice Hall New Jersey 1995) 302 - 304; Francis M. Ssekandi and Peri Lynne Johnson, 'UNDP's 
National Execution Modality: On the Road to Turning the Management of Development Programmes 
over to Programme Governments' (2000) 7 ILSA Journal of International and Comparative Law 39. . 
II UN GA Res 2029 (XX), 'Consolidation of the Special Fund and the Expanded Programme ofTechOlcal 
Assistance in a United Nations Development Programme' (22 November 1965), second preambluar 

raragraph. . 
2 Cynthia Day Wallace, 'United Nations Development Programme' in Max PI~ Institute for 

Comparative Public Law and International Law, Encyclopedia of Public InternatIOnal Law (North
Holland AmsterdamlNew YorkiOxfordffokyo 1987) 307-310, 308. 
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UNDP and the UN development system more generally.13 Thus the UNDP has etched 

out a three pronged role that of coordinator, broker, and advocate. 14 

In 1970 the GA passed Resolution 2688 (XXV) the annex of which provides the 

operational basis for the UNDP.15 The Resolution instituted the 'United Nations 

Development Co-operation Cycle' which was the key recommendation of a 1969 

Report examining the capacity of the UN development system. 16 Under the Resolution, 

the Cycle consisted of five phases the first of which was the fonnulation of a country 

programme, followed by project fonnulation, appraisal and approval by the Governing 

Council. This would be succeeded by implementation, evaluation and follow-up of the 

project formulated on the basis of the country programme. Further, the Resolution 

provided for the periodic review of the operation of the Cycle. 17 A resident 

representative in the country helps to formulate and execute the country programme. 

This aspect has been subsequently strengthened to the extent that all technical assistance 

activities are coordinated through the country-programming framework, and thus 

resident representatives are frequently resident coordinators under the auspices of the 

United Nations Development Group (UNDG), an umbrella group with responsibilities 

for harmonizing assistance activities. 18 Nonetheless the focus of the operations or 

activities of the UNDP are firmly at the national level and on developing 'local 

capacity' 19 or emphasise what Francis M. Ssekandi and Peri Lynne Johnson call 

'national execution' .20 

13 UN GA Res 2029 (XX) (n 11) para. 4. 
14 UNDP, 2006 Annual Report (The UN's global development network) 
<http://www.undp.orglpublications/annualreport2006/un global dev network.shtm1> accessed 30 
November 2006. 
IS UN GA Res. 2688 (XXV), 'The Capacity of the United Nations Development System' (11 December 
1970). The annex to the Resolution is divided into the following seven parts: I. The United Nations 
development Co-operation Cycle; II. United Nations Development Programme Country Programmes; III. 
Intercountry Programming; IV. Over-all Disposition and Management of United Nations De.velopment 
Programme Resources; V. Implementation of United Nations Development Programme ASSistance; VI. 
Timing and Traditional Measures; VII. Organisation of the United Nations Development ~rograrru:ne. 
16 United Nations, A Study of the Capacity of the United Nations Development System (Uruted NatIons 
Geneva 1969). For a succinct contextual overview of the Report, commonly known as the Jackson 
Report, see Johann Kaufmann, 'The Capacity of the United Nations Development Program: The Jackson 
Report' (1971) 25 International Organisation 938 
17 UN GA Res. 2688 (XXV) (n 15), Annex I. para. 1. . . 
18 See e.g. UN GA Res. 32/197, 'Restructuring of the Economic and Social Sectors of the Umted nations 
System' (20 December 1977) AlRES/32/197, Annex. 
19 UNDP, 'A World of Development Experience' <http://www.undp.orglabout> accessed 1 December 

2006. 
20 Ssekandi and Johnson (n 10) 60-66. 
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III. THE UN SECURITY COUNCIL AND FREEDOM FROM FEAR: I~ 

PURSUIT OF HUMAN SECURITY 

The SC, a principal organ of the UN, does not have an express Charter mandate in 

respect of human rightS.
21 

Nonetheless the UN Charter does require the SC to act in 

accordance with the principles and purposes of the UN which include the promotion and 

protection of human rights and fundamental freedoms. 22 Rence, as Jochen Abr. 

Frowein and Nico Krisch note, human rights guide the SC in the furtherance of its 

Charter mandate to maintain international peace and security.23 As such, for present 

purposes, it is necessary to look to SC practice in relation to human rights issues in 

order to begin to decipher the relationship between human rights and security upon 

which the role of the SC in achieving human security is based. 

A. UN Security Council Practice in relation to Human Rights 

The early history of the UN is characterised by a marked reluctance to engage with 

human rights issues. As documented in Chapter Two and Chapter Five, the 1940's bear 

testimony to this reluctance such as the initial response of the GA to the situation of 

Indians in South Africa and the self-regulating proclamation by the CRR regarding its 

sphere of competency in the field of human rights. 24 Such significant examples 

resonated beyond these formative years and indeed beyond the institutional confines of 

the GA and the CRR. While it is therefore unsurprising that the SC adopted a similar 

stance particularly given the absence of an explicit Charter mandate in respect of human 

rights, the annals of SC practice do provide an occasional example of SC involvement 

in human rights issues before the end of the cold war.25 For instance, in a series of 

resolutions in the 1960's and 1970's the SC condemned the apartheid and racially 

discriminatory regimes of South Africa and Southern Rhodesia.26 These resolutions are 

significant not only because they are cast against a backdrop of a pattern of 

circumspection in respect of human rights issues on the part of other principal UN 

organs, but also because they declared apartheid and other racially discriminatory 

21 Sydney D. Bailey, The UN Security Council and Human Rights (St. Martins Press New York 1994 ~ 123. 
22 UN Charter, Article 24 (2) reads in part: 'In discharging these duties the Security Council shall act In 

accordance with the Purposes and Principles of the United Nations'. The principles and purposes of the 
UN are articulated in Articles 1 and 2. 
23 lochen Abr. Frowein and Nico Krisch, "Introduction to Chapter VII' in Sinuna et al (eds) (n 8) 711. 
24 See Chapter Five. . . 
25 Bailey also counts self-determination as amongst the early practice of the SC In relanon to human 
rights. See Bailey (n 21) 1 - 16. . 
26 See for example UN SC Res 217 (20 November 1965) UN Doc SlRES1217 (Southern RhodeSia) and 
UN SC Res 181 (7 August 1963) UN Doc SIRES/181(South Africa). 
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policies as a 'threat to the peace' under Article 39 of the UN Charter thereby triggering 

the application of enforcement measures found in Chapter VII of the Charter. Chapter 

VII measures, as was noted above in Part II, encompass an arsenal of enforcement 

measures ranging from sanctions, such as economic and military sanctions, to the use of 

force for example to safeguard the delivery of humanitarian relief and, as such, are 

arguably the most significant powers in the UN system. 

In 1965 the SC declared the proclamation of independence from the UK by 'a racist 

settler minority' in Southern Rhodesia as illegal, the continuation of which constituted a 

'threat to international peace and security'. 27 As a consequence the SC called upon UN 

member states to 'refrain from any action which would assist and encourage the illegal 

regime' and suggested voluntary measures on the part of states such as an arms, oil and 

petroleum embargo and called upon the UK as 'the administering Power' to enforce 

these measures.28 Indeed the following year, upon receiving reports that a shipment of 

oil was en route to the illegal regime in Southern Rhodesia, the SC authorised the UK, 

as the state deemed legally responsible for Southern Rhodesia, to use force if necessary 

to prevent the arrival of the shipment, in particular to arrest and detain the tanker 

concerned.29 This was succeeded by Resolution 232 (1966) whereby the SC, acting 

explicitly under Chapter VII of the UN Charter having determined that the situation in 

Southern Rhodesia constituted a 'threat to international peace and security', imposed 

mandatory and comprehensive sanctions against the illegal regime of Southern 

Rhodesia, and in doing so reminded UN member states of their obligation under Article 

25 of the Charter to 'accept and carry out' SC decisions.30 Two years later the SC 

established a special committee under Resolution 253 (1968) to monitor the 

implementation of the economic, military and diplomatic sanctions imposed under 

Resolution 232 (1966) which remained in place until 1979.
31 

The SC similarly condemned the apartheid regIme of South Africa in a senes of 

resolutions beginning with Resolution 181 in 1963 which also called on UN member 

states to 'cease forthwith the sale and shipment of arms, ammunition of all types and 

27 UN SC Res 217 (20 November 1965) UN Doc SIRES/217, paras. 3 and I. 
28 Ibid paras. 8 and 9. 
29 UN SC Res 221 (9 April 1966) UN SIRES/22I, para. 5. 
30 UN SC Res 232 (16 December 1966) UN SIRES/ 232, para. 1 (determination of threat to the peace). 

~ara. 2 (imposition of sanctions) and para. 3 (article 25 obligations). 
I UN SC Res 253 (29 May 1968) UN SIRES/253, para. 20. 
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military vehicles to South Africa'. 32 However, it was only in 1977 that the SC first 

made an Article 39 determination in respect of the situation in South Africa, prompted 

in part by the continued apartheid policies of the South African government in 

conjunction with the acquisition of arms and related military material by South Africa 

which included a stated concern that South Africa was nearing nuclear capability.33 

Consequently the SC upgraded the voluntary arms embargo decreed in 1963 to a 

mandatory sanction under Chapter VII of the Charter in Resolution 418 (1977)34 and 

called on member states and non-member states of the UN to 'act strictly in accordance 

with the provisions of the present resolution,.35 Later the same year, the SC established 

a special committee by which to monitor the enforcement of the mandatory arms 

embargo against South Africa which remained in place until 1994 when the SC was no 

longer seized of the 'Question of South Africa'. 36 

Before the end of the cold war, the SC had only imposed mandatory sanctions in these 

two situations, Southern Rhodesia in 1966 and South Africa in 1977.37 It is therefore 

unsurprising that these instances are viewed as antecedents to evolving SC practice in 

relation to human rights issues.38 The South African situation provides a particularly 

clear illustration of the evolution of the meaning of 'threat to the peace' under the 

Article 39 rubric by the SC. For instance the first resolution by the SC in 1963 referred 

to 'world public opinion' in respect of apartheid before calling on the South African 

government to abandon such policies. By Resolution 473 (1980) the SC not only 

'reaffirmed' that apartheid was a crime against 'the conscience and dignity of mankind' 

which was also incompatible with the UDHR but apartheid also 'seriously disturbs 

international peace and security'. 39 Moreover, Henry J. Steiner and Philip Alston 

32 UN SC Res 181 (7 August 193) UN SIRES/181, para. 3. 
33 UN SC Res 418 (4 November 1977) UN SIRES/418, para. 1 (detennination that the policies and acts of 
the South African government and acquisition of arms constitute a threat to the peace) and preambular 
Eara. 5 (nuclear capability of South Africa). 
4 Ibid para. 2. 

3S Ibid para. 5. . . 
36 UN SC Res 421 (9 December 1977) UN SIRES/421, para. 1 (establishment of sanctIOns comnuttee) 
and UN SC Res 930 (27 June 1994) UN SIRES/930, para. 4. ... 
37 It is also noteworthy that states in their individual capacity had instituted sanctlons against South Afnca 
in the 1980's. 
38 See for example Bailey (n 21) 3-6 and 24 (Southern Rhodesia) and 9-13 (South Africa). . 
39 Henry J. Steiner and Philip Alston chart this gradual evolution by way of reference to the S~uth Afncan 
example and conclude with the following quotation from Louis Sohn to the effec~ that ap~eld moved 
from a potential threat, to a 'social evil, to a repugnant practice, to a crime under mt~matlonallaw, to a 
threat to the peace that must not be tolerated by the international community and which w~ted the 
imposition of mandatory economic sanctions against the deviant government'. Henry J. Sterner and 
Philip Alston, International Human Rights in Context: Law politics and morals (2nd edn OUP Oxford 

2000) 650 - 651. 
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remark that many of the procedures and mechanisms for human rights protection 

employed by the SC were 'hammered out on the anvil of the South African apartheid 

system' ,40 and examples of such would include the imposition of sanctions along with 

the establishment of a sanctions committee to monitor implementation.41 Nonetheless, 

it is important not to overemphasise the importance of these SC resolutions for the 

protection of human rights and indeed a number of qualifications are warranted. 

The SC resolutions in respect of Southern Rhodesia and South Africa are situation 

specific in that they apply only to the apartheid regime of South Africa and the racial 

minority government of Southern Rhodesia. This is in keeping with the idea of the SC 

as 'rapid reaction force,42 and as such it is unsurprising that the pertinent resolutions 

have been seen as not providing a precedent that the SC will make an Article 39 

determination to the effect that systematic and gross violations of human rights 

constitute a threat to the peace.43 For instance, Resolution 232 (1966) in respect of the 

situation in Southern Rhodesia speaks of the failure of the UK to 'bring the rebellion in 

Southern Rhodesia to an end,44 a concern echoed during the SC debates in terms of the 

effect on neighbouring states.45 Similarly Resolution 418 (1977) in respect of South 

Africa emphasises the military build up by South Africa and its 'persistent' attacks on 

neighbouring states. 46 Thus the aggressive stance adopted by South Africa towards 

neighbouring states and the potentially destablising effect on the region of the 

continuation of the illegal regime in Southern Rhodesia, are equally discernible in the 

relevant resolutions as being of concern to the SC, as is the importance of the legal 

responsibility of the UK in respect of Southern Rhodesia. This particular facet of the 

SC Resolutions - the insistence of an 'international dimension' to human rights 

40 Ibid 649. 
41 For example, UN SC Res 661 (6 August 1990) UN SIRES/661 (Iraq); UN SC Res 733 (23 Janu~ 
1992)UN SlRES1733 (Somalia); UN SC Res 757 (30 May 1992) UN SlRES1757 (former YugoslavIa); 
UN SC Res 841 (16 June 1993) UN SIRES/841 (Haiti); UN SC Res 918 (17 May 1994) UN SIRES/918 
(Rwanda); UN SC Res 1591 (29 March 1996) UN SIRES/1591 (Sudan). For the list of sanction 
committees see <http://www.un/org/sc/committees> accessed 25 May 2007. 
42 Jochen Abr. Frowein and Nico Krisch have stated: 'As a result of the drafters' primordial goal of 
ensuring rapid and effective action to maintain international peace and security, the powers o~th.e S.C , 
under Chapter VII of the Charter are extremely far-reaching and subject to very few express llnutatIOns . 
Frowein and Krisch (n 23) 705. 
43 Robert Cryer notes the limited precedential value of the resolutions on the situati~n in Southern. 
Rhodesia and South Africa in terms of proposition that gross violations of human nghts ~an constltute a 
threat. See Robert Cryer, 'The Security Council and Article 39: A Threat to Coherence? (1996) I 
Journal of Armed Conflict Law 161, 178-180. 
44 UN SC Res 232 (1966) (n 30) preamublar para. 2. 
45 Frowein and Krisch, (n 23) 724. 
46 UN SC Res 418 (1977) (n 33) paras. 2 and 6. 



violations or adherence to 'traditional doctrine concerning the need for some kind of 

international threat'47 - has characterised SC practice in relation to human rights issues. 

The end of the cold war provides a clear demarcation in terms of SC practice in relation 

to human rights issues.
48 

Indeed, the demise of the ideological impasse engendered by 

Cold War rivalries saw a flurry of activity by the SC in relation to human rightS.49 This 

new phase in SC practice in relation to human rights began in 1991 with the Article 39 

determination by the SC that the repression of the Iraqi Kurds by the Iraqi government 

constituted a threat to international peace and security in Resolution 688 (1991). This 

was swiftly followed with similar determinations in respect of the situations in, for 

example, the former Yugoslavia (1991), Somalia (1992), Haiti (1993), Rwanda (1994), 

Sierra Leone (1997), and more recently in respect of the situation in Darfur, Sudan 

(2004). Against this light, it is unsurprising that contemporary accounts spoke of 

Resolution 688 (1991) as heralding a new era of UN human rights protection by the 

SC.50 Indeed the stark contrast between the practice of the SC in relation to human 

rights since 1991 and the reluctance that characterised the cold war period prompted 

some commentators to proclaim the emergence of a doctrine whereby massive human 

rights violations constitute a threat to international peace and security thereby triggering 

SC action under Chapter VII of the Charter.51 

At the very least, the above resolutions speak of a burgeoning SC practice in relation to 

human rights issues. More specifically the resolutions chart the evolution of the 

definition of 'threat to the peace' rubric to include human rights issues. 52 For instance, 

proceeding from the recognition in SC Resolution 688 (1991) that repression of the 

Iraqi civilian population constitutes a threat to the peace, SC Resolutions 794 (1992) 

47 Dwight Newman, 'A Human Security Council? Applying a 'Human Security' Agenda to Security 
Council Reform' (1999/2000) 31 Ottawa Law Review 213,255. 
48 Sydney D. Bailey identifies 'two exceptions to the reluctance of the Security Council to take up general 
questions of human rights between 1946 and the 1990's', namely The Congo (Zaire) and EI Salvador. For 
a discussion see Bailey (n 21) 115 -166. . 
49 For a succinct presentation of the 'generic' issues see Frederic L. Kirgis Jr, 'The United NatIOns at 
Fifty: The Security Council's first fifty years', (1995~ 89 Ameri~an Journal of~nt~rnational Law 50~. See 
also David D. Caron, 'The Legitimacy of the CollectIve Authonty of the .Secunty '. (19?3) ~7 American 
Journal of International Law 552 and Michael Glennon, 'Why the Secunty CouncIl Failed, (2003) 82 

Foreign Affairs 16. ..' 
so Tom J. Farer and Felice D. Garer, 'The United Nations and InternatIonal Secun~ after the Cold War 
in Adam Roberts and Benedict Kinsbury (eds), United Nations. Divided World (2n edn OUP Oxford 

1993) 289 - 291. 
SI Christian Tomuschat, Human Rights: Between Idealism and Realism (OUP Oxford 2003) 130-1 J I; 
Jochen Abr. Frowein and Nico Krisch I 'Article 39' in Simma et al (n 8) 724. . 
S2 A comparable 'evolution' or 'enlargement' of the meaning of ·thre~t t~ the peace.' may be said to have 
occurred in respect of terrorism, democracy, and international humarutanan law. IbId 722 - 726. 
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and 929 (1994), employing similar language, detennined that 'the magnitude of human 

tragedy caused by the conflict in Somalia' and 'the magnitude of the humanitarian crisis 

in Rwanda' constituted a 'threat to the peace' under Article 39.53 The SC similarly 

referred to the humanitarian crises in Haiti, including refugee flows, as 'becoming or 

aggravating threats to international peace and security' and to the 'heavy loss of human 

life' in the fonner Yugoslavia before declaring that the continuation of that particular 

situation 'constitutes a threat to international peace and security'.54 Nonetheless the SC 

was circumspect to guard against bestowing precedential value on these resolutions. 

Indeed, the SC explicitly emphasised the 'unique character' of the situation in Somalia 

and clearly stated that the situation in Rwanda was a 'unique case' .55 Thus the assertion 

by Christian Tomuschat that SC Resolution 794 (1992) in respect of the situation in 

Somalia makes it 'abundantly clear that patterns of gross violations of human rights 

may be deemed to meet the requirements of Article 39', is somewhat diluted.56 In short, 

while it is clear that 'threat to the peace' as the minimum jurisdictional trigger for SC 

enforcement action has evolved to include human rights issues, this evolution is by no 

means a settled matter of principle or doctrine. 

Indeed a closer inspection of the relevant resolutions reveals the fallacy of this position. 

SC practice does not illuminate human rights as 'an autonomous issue' ,57 divorced from 

the jurisdictional requirement of an 'international dimension'. For instance, SC 

Resolution 713 (1991) on the situation in the fonner Yugoslavia referred to the 

'consequences for the countries of the region' in particular the border areas of 

neighbouring states, if the humanitarian crisis continued before detennining a threat to 

the peace. 58 In a similar manner, SC Resolution 841 (1993) spoke of the 'negative 

repercussions' of the refugee flows from Haiti on the region and the SC was equally 

concerned about the effect of the conflict in Rwanda on the region in Resolution 929 

(1994) in making the Article 39 detennination.59 The detennination that the situation in 

53 UN SC Res 794 (3 December 1992) UN SIRESI794, preamublar para. 3; UN SC Res 929 (22 June 
1994) UN SIRES/929, preamublar para. 10. 
S4 UN SC Res 841 (16 June 1993) UN SlRES/841 preamublar para. 9; UN SC Res 713 (25 September 

1991) UN SlRES1713 preamublar para. 3 and 4. 
S5 UN SC Res 794 (1992) (n 53) preamublar para. 2; UN SC Res 929 (1994) (n 53) preamublar para. 9. 
The SC adopts a similar practice in respect of sanctions. See Mariano J. Azn~r-G~mez, • A Decade of 
Human Rights Protection by the UN Security Council: A Sketch of Deregulallon? (2002) 13 European 

Journal of International Law 221 226, 236. 
56 Tomuschat (n 51) 130. 
s'lbid 129. 
S8 UN SC Res 713 (1991)(n 54) preamublar para. 3. 
59 UN SC Res 841 (1993) (n 54) preamublar para. 9; UN SC Res 929 (1994) (n 53) preamublar para. 10. 
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Sierra Leone constituted a threat to international peace and security was premised on the 

'deteriorating humanitarian conditions' and the consequences thereof for neighbouring 

states along with a concern as to the installation of a military junta following a military 

coup which overthrew the democratically elected govemment.60 Furthermore, while SC 

Resolution 794 (1992) regarding the situation in Somalia is seen as the example par 

excellence of the position that mass human rights violations constitute a threat to 

international peace and security thereby triggering SC enforcement action, it must be 

viewed in context.61 SC Resolution 794 (1992) is part of a series of resolutions which 

did express concern as to the consequences of the conflict on the region62 and indeed, at 

the material time, Somalia as a state had disintegrated. 63 This brief survey of SC 

practice demonstrates that while human rights issues are considered by the SC in 

making an Article 39 determination such issues are not determinative of a situation 

constituting a 'threat to the peace'. It further reflects the findings of a study of state 

practice in response to human rights violations by Katarina Tomasevski to the effect 

that states are not solely motivated by a concern for human rights when responding to 

human rights violations.64 

For instance, in January 2007 Russia and China vetoed a SC resolution tabled in respect 

of the situation in Myanmar, which Michael Wood has described as 'ripe for SC 

action' .65 The resolution, which occasioned the first instance of the double veto since 

the end of the cold war, called for the release of political prisoners and the cessation of 

military attacks on ethnic minorities and associated human rights violations.
66 

China 

rejected the resolution on the basis that the situation fell within the domestic jurisdiction 

of Myanmar while Russia cautioned against using the SC 'to discuss issues outside its 

60 UN SC Res 1132 (1997) (n 41) preamublar para.7 -9. 
61 Tomuschat (n 51) 130. 
62 For example, UN SC Res 733 (1992) (n 41); UN SC Res 746 (17 March 1992) UN SIRES1746; UN SC 
Res 751 (24 April 1992) UN SIRES1751; UN SC Res 767 (24 July 1992) UN SIRES1767; UN SC Res 

775 (28 August 1992) UN SIRES1755. 
63 Tomuschat (n 51) 130. . .. 
64 Katarina Tomasevski, Responding to Human Rights Violations 1946 - 1999, (Martmus N~JhofT 
Publishers The Hague 2000) 369-390. This fmding resonates ~ith ~e survey 0.[ state pr~c~ce conducted 
by Ryan Goodman and Edward T. Swaine in respect of the motIvatIons promptIng resenatIons to UN 

human rights treaties discussed in detail in Chapter Four. . 
6S Statement by Michael Woods (Response to paper delivered at the Annual InternatIonal Law 
Association (British Branch) Conference April 2007). . . . , 
66 For the text of the draft resolution see. 'Security CounCil Falls to Adopt Draft Resolution on Myanmar. 
Owing to Negative Votes by China, Russian Federation' (12 January 2007) SCl8939 
<http://www.un.org/NewslPressidocsl2007/sc8939.doc.htrn> accessed 6 May 2007. 
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purview', adding that the situation is currently being considered by other UN bodies.67 

While the SC has been seized of the situation in Myanmar since September 2006,68 the 

situation in Chechnya, notwithstanding the resolutions by the CHR which expressed 

concern as to the 'serious violations of human rights', has not made it onto the SC 

agenda. 69 These current examples of SC inconsistency in relation to human rights 

support the postulation by Mariano Aznar-Gomez that the SC has substituted the rule of 

law with the rule of power thereby allowing for' case-by-case authoritative decisions'. 70 

It is clear from the foregoing brief survey of SC practice in relation to human rights that 

the SC has acted in 'defence of humanity,71 by enlarging the jurisdictional basis for 

enforcement action.72 Moreover, two primary characteristics of this particular facet of 

SC practice are discernible the first of which is the insistence on an 'international 

dimension' to human rights violations. This has characterised SC practice from the 

initial resolutions in respect of Southern Rhodesia and South Africa and its persistence 

prompted Dwight Newman to conclude that 'Security Council actions have been 

disconnected from human rights concerns per se' .73 The second characteristic pertains 

to the scale and nature of the human rights violations in question. Unlike the initial 

resolutions on the situations in Southern Rhodesia and South Africa which focused on 

systematic repression, subsequent SC practice suggests extreme physical harm is 

required, such as 'loss of human life',74 in order to reach the threshold for an Article 39 

determination. 75 Nonetheless, it is equally clear from the foregoing that these 

characteristics do not produce uniform and consistent practice in relation to human 

rights. Indeed, the relevant SC resolutions often refer to human rights violations in a 

67 Ibid. See also UN News Centre, 'China and Russia veto USIUK-backed Security Council draft 
resolution on M yanrnar' <http://www . un. org/apps/news/story.asp?N ewsID=2122 8&Cr=myanrnar &Cr 1#> 

accessed 6 May 2007. . 
68 See, 'Security Council, in procedural action, votes to include human rights situation in Myanmar on Its 
agenda' (15 September 2006) SC/8832 <http://www.un.orglNewslPress/docs/2006/sc8832.doc.htm> 

accessed 4 June 2007. 
69 CHR Res 2000/58 (25 April 2000) and CHR Res 20001124 (20 April 2001). 
70 Aznar-Gomez (n 55) 224. . 
71 UN SG, We the Peoples: The Role of the United Nations in the 2/SI Centu1)1 (UN Dept ofPubhc 

Information New York) 48. . "". 
72 This is consistent with the wide discretion that the UN Charter bestows on the SC m determmlng Its 

own jurisdiction under Article 39. Delbruck (n 8) 445. 
73 

Newman (n47) 215. fl"t'.·· S· 
74 UN SC Res 1132 (8 October 1997) UN Doc SC/RES/1132 preamublar para. 8 ('loss 0 lie I~ lerra 
Leone); UN SC Res 751 (24 April 1992) UN DOC SC/RES1751 preamublar para. 6 ('the magnitude of 

human sutTering' in Somalia). . ." " 
7S Henry J. Steiner, 'International Protection of Human Rights. m Malcolm Evans (ed), IlIternatlOllal 

Law (2nd edn OUP Oxford 2006) 759. 258 



terse even, as Aznar-Gomez observes, oblique manner. 76 Antonio Cassese attributes 

this exercise in avoiding precedent to the fact that the SC is anxious to 'retain 

discretionary power in this matter,.77 While this is certainly understandable given the 

dangers inherent in 'elevating humanitarian crises to threats to the peace', 78 it also 

ensures that SC practice lacks coherency and consistency. Moreover, it ensures that the 

relationship between human rights and security, upon which the role of the SC in the 

pursuit of human security is based, is unclear beyond a simple 'cause and effect' 

correlation, which suggests that the relationship is one of interdependence. 

The SC may pursue human security through two primary avenues - sanctions and the 

use of force. While the imposition of sanctions is undoubtedly the preferred mechanism 

of the SC by which to respond to human rights violations and thus contribute to the 

achievement of human security, both sanctions and the use force are particularly 

problematic for the achievement of human security. This is readily exemplified by the 

sanctions in place against Iraq the ills and shortcomings of which, as the longest and 

most comprehensive UN sanction regime in place, are well-documented.79 For present 

purposes it is sufficient to note that the central challenge in imposing sanctions as a 

response to human rights violations is to guard against further exacerbating the situation 

which is particularly problematic as sanctions are a coercive measure. 80 Indeed the 

sanctions imposed on Iraq by SC Resolution 661 (1990) were subsequently modified in 

Resolution 687 (1991) to take account of the adverse humanitarian impact of the 

sanctions, the continued adverse affect on human rights protection of which prompted 

the then SG to declare sanctions a 'blunt instrument'. 81 The SC has responded to the 

appeals to include human rights considerations when imposing and implementing 

76 Aznar-Gomez (n 55) 225. 
77 Antonio Cassese, International Law (2nd edn OUF Oxford 2005) 347. 
78 Ibid. 
79 ECOSOC, 'The Adverse Consequences of Economic Sanctions on the Enjoyment of Hu~an Rights' 
(Working Paper prepared by Marc Bossuyt) (June 2000) E/CN.4/Sub.2/2000/33. OHCHR, The Human 
Rights Impact of Economic Sanctions on Iraq' (5 September 2000) . • 
<http://www.casi.org.uk/info/undocs/sanct31.pdf> accessed 28 August 2007. Richard Garfield, When 
Sanctions Don't Work' The Economist (14-18 April 2000). . 
80 Attempts have been made to reconcile the seemingly incontrovertible aims of human nghts and 
international peace and security. The Stockholm Process d 
<http://www.smartsanctions.se/stockholmprocess/reportslThe%20Stockholm%20Process.htm> accesse 
28 August 2007. 
81 Michael Littlejohns, 'Annan Questions "Blunt Instrument" of Economic Sanctions' (18 November 
2000) <http://www.globalpolicy.orglsecurity/sanctionlgensanc/2000/1118sg.htrn> accessed 28 August 
2007. 
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sanctions, 82 yet this is not reflected in the mandates of the vanous sanctions 

committees. 83 This is further compounded by the fact that sanctions committees 

'operate secretively and cannot be monitored and made accountable to the public' and 

thus the sanctions regime 'may begin with one justification and continue with others' 84 , 
as was apparent in relation to Iraq. 85 

The authorisation of the use of force by the SC on foot of an Article 39 determination is 

similarly not bereft of criticism,86 particularly in relation to so-called 'humanitarian 

intervention'. The debate surrounding SC practice in respect of 'humanitarian 

intervention' is characterised by the failure of the SC to act in respect of the genocide in 

Rwanda in 1994 and the inaction of the SC in respect of the ethnic cleansing in Kosovo 

in 1999 and more recently centres on the role of the SC in alleviating the crisis situation 

in Darfur, Sudan. 87 As such these situations provide ample illustration of the 

inconsistent and incoherent, even selective, SC practice in this controversial and 

contested area of the use of force for humanitarian purposes. 88 In the last analysis, 

while the expansion of the Article 39 determination provides the SC with the 

jurisdictional basis by which to pursue human security, by way of employing sanctions 

and the use of force, the actual employment of such measures are problematic and 

potentially undermine the achievement of human security. 

B. Problems and Progress: Towards Human Security? 

The above survey reveals that the pursuit of human security by the SC is plagued by 

operational and institutional challenges which must be overcome in order to harness the 

potential of the SC to contribute to the achievement of human security. In particular the 

82 In a letter to the President of the UN SC, China, France, Russia, the UK and the US stated: 'While 
recognising the need to maintain the effectiveness of sanctions imposed in accordance with the Charter, 
further collective actions in the Security Council within the context of any future sanctions regime should 
be directed to minimise unintended adverse side-effects of sanctions on the most vulnerable segments of 
targeted countries'. 'Letter Dated 13 April 1995 from the Permanent Representatives of China, France, 
the Russian Federation, the United Kingdom of Great Britain and Northern Ireland and the United States 
of America Addressed to the President of the Security Council' (13 April 1995) UN Doc S/1995/3oo. 
83 For example UN SC Res 1591 (n 41) para. 3; UN SC Res 918 (n 41) para. 14. In~ernati~nal human. 
rights law and/or humanitarian law is mentioned insofar as they may provide a partIal baSIS for SC actIOn. 
84 James A. Paul, 'Sanctions: An Analysis' (August 1998) 
<http://www.globalpolicy.org/security/sanction/analysis.htm>accessed 28 August 2007. 
8S This prompted Aznar-Gomez to ask whether it is possible to infer human rights into sUb.seq.uent . 
resolutions regarding sanctions and, if so, whether it is then possible to speak of a 'humarutarIan rule . 
Aznar-Gomez (n 55) 227 - 230. 
86 S ee Cassese (n 77) 347 - 348. . . . 
87 See for example, Alex J. Bellamy, 'Whither the Responsibility to Protect? Humamtanan InterventIOn 
and the 2005 World Summit', (2006) 20 Ethics and International Affairs 144, 145-6 
88 HLP A More Secure World: Our shared responsibility (United Nations New York 2004) para. 42. 
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foregoing review of SC practice reveals 'humanitarian intervention' as an especially 

controversial and pertinent operational challenge facing the SC, while insofar as the ad 

hoc and inconsistent practice of the SC in pursuit of human security is a product of the 

wide discretion bestowed on the SC, accusations of bias and illegitimacy abound. This 

has led to the diagnosis of a legitimacy deficit in respect of the SC which poses a 

particularly acute institutional challenge to the achievement of human security. Thus 

this Section is devoted to unravelling the paradox of 'humanitarian intervention' and 

discussing the legitimacy deficit that is the blight of SC practice. 

(i) The Paradox of 'Humanitarian Intervention' 

The dilemma of intervention for human protection purposes89 has exercised many an 

academic mind and bedevilled the UN since its inception.90 The intervention dilemma, 

which was the 'centrepiece of international debate for most of the 1990's',91 has been 

reduced to the decisive dichotomy of the 'defence of sovereignty' and the 'defence of 

humanity,92 and therein lies the paradox of intervention for human protection purposes. 

As Adam Roberts succinctly states 'for the first 45 years the UN was firmly associated 

with the principle of intervention' and then 'became associated with a pattern of 

interventionism, often on at least party humanitarian grounds'. 93 Nonetheless the 

intervention dilemma is not merely an exercise in academic agility confined to the 

1990's whereby the countervailing and opposing logics of 'human rights protection' and 

'sovereignty' are reconciled. The 2005 annual report of Human Rights Watch described 

the 'massive ethnic cleansing' in Darfur as a 'fundamental threat to human rights' 

89 This phrase is adopted from the Report of the International Commission on Intervention and State 
Sovereignty (ICISS) in preference to humanitarian intervention, as it does not entail military interventions 
without the authorisation of the Sc. Furthermore, the ICISS deliberately adopted a change in language in 
part to reflect the objections ofhurnanitarian institutions, such as the International Red Cross, to the 
phrase 'humanitarian intervention' for the use of force. International Commission on Intervention and 
State Sovereignty (lCISS), The Responsibility to Protect (International Development Research Centre 
Ottawa 2001). For the purposes of comparison it is useful to refer to an authoritative definition of 
humanitarian intervention. J. L. Holzgrefe defines humanitarian intervention as: 'the threat or use of 
force across state borders by a state (or group of states) aimed at preventing or ending widespread and 
grave violations of the fundamental rights of individuals other than its own citizens, without the 
permission of the state within whose territory force is applied'. The defmition clearly extends to 
'coalitions of the willing and able' such as the NATO intervention in Kosovo. J. L. ~olz.grefe. 'The . 
Humanitarian Intervention Debate' in J.L Holzgrefe and Robert O. Keohane. Hmnamtarran [nten-entlOn 
Ethical. legal and political dilemmas (CUP Cambridge 2003) 18. . 
90 For a succinct historical overview of humanitarian intervention see Thomas M. Franck and Nigel S. 
Rodley, 'After Bangladesh: The Law of Humanitarian Intervention by Military Force' (1973) 67 

American Journal of International Law 275. . . . . .,. . 
91 Gareth Evans, 'From Humanitarian Intervention to the Responsibility to Protect. (2006) ... 4 U,SCOnsln 

International Law Journal 703, 703. 
92 

UN SG, We the Peoples (n 71) para. 48. . ' 
93 Sir Adam Roberts, 'The United Nations and Humanitarian Intervention'. Jennifer Welsh (ed). 
Humanitarian Intervention and International Relations (OUP Oxford 2004) 71. 
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before noting the 'world's callous disregard for the death of an estimated 70,000 people 

and the displacement of 1.6 million more' .94 Amnesty International similarly reported 

in 2006 continued human insecurity stemming from war crimes, crimes against 

humanity and 'grave abuses of human rights' including arbitrary detention, rape and 

torture, adding that 1.8 million people 'remain forcibly displaced internally' with a 

further 220, 000 seeking refuge in neighbouring Chad. 95 This section explores 

intervention for human protection purposes as a mechanism at the disposal of the SC to 

alleviate human insecurity stemming from mass human rights violations for, as Don 

Hubert forcefully stated, '[a]ny conceptualisation of human security must have a 

response to genocide'. 96 

As intimated in the preceding section the SC possesses an 'inconsistent record' in terms 

of intervention for human protection purposes which, in part, is attributable to the 

operational challenge posed by sovereignty. The former UN Secretary-General (SG), 

Kofi Annan, issued impassioned pleas to address the intervention dilemma 

unequivocally stating in April 1999, against the backdrop of UN inaction in respect of 

the situation in Kosovo, that '[ n]o government has the right to hide behind national 

sovereignty in order to violate the human rights and fundamental freedoms of its 

peoples' . 97 He later urged the SC to unite 'around the aim of confronting massive 

human rights violations and crimes against humanity'. 98 The Swedish government was 

sufficiently concerned by the inaction of the UN in Kosovo and alarmed by the 

unilateral intervention taken by NATO in that regard, that it established the Independent 

International Commission on Kosovo to assess, amongst others, 'the adequacy of 

present norms and institutions in preventing and responding' to ethnic conflict as seen 

94 Human Rights Watch, World Report 2005 <http://hrw.orglwr2k5/wr2005.pdf? accessed 16 August 
2006. See in particular the chapter entitled 'Darfur: Whose responsibility to protect?' 
95 Amnesty International, Report 2006 <http://web.amnesty.orglreport2006/index-eng> accessed 16 
August 2006. See in particular the country report on Sudan <http://web.amnesty.org/report2006/~dn: 
summary-eng> accessed 16 August 2006. Oxfam also reported around this time that vital humarutanan 
aid was not reaching an estimated four in ten people due to increased violence in the region Oxfam, 
'Crisis in Darfur', available at 
<http://www.oxfam.org.uk!whatwedo/whereweworkisudaniemergency/updatesituation.htm> 
accessed 9 March 2007 
: Don Hubert, 'An Idea that Works in Practice' (2004) 35 Security Dialogue 35.1, .351. . 

UN SG, 'Standing up for Human Rights' (Speech delivered to the UN Comnusslon o~ Human Rlght~, . 
7 April 1999) reprinted in the Secretary-General of the United Nations (SG), The QuestIon of Inten'entlon. 
Statements by the Secretary-General (UN Dept. of Public Information New York 199?) 24. 
98 UN SG, 'Unifying the Security Council in Defence of Human Rights' (Address dehvered at th~ 
centennial of the first International Peace Conference, 18 May 1999) reprinted in SG, The QuestIon of 
Intervention (n 97) 33. 
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in KosovO. 99 Academic commentary on intervention for human protection purposes 

also flourished in aftennath of the NATO intervention in Kosovo. loo Against this 

mounting concern, it is unsurprising that the SG grasped the opportunity to address 'the 

prospects for human security and intervention' in his annual address to the GA in 1999. 

Here, set against the Rwandan genocide, the ethnic cleansing in Kosovo, and numerous 

conflicts such as those raging in Sierra Leone and the Sudan, the SG called on UN 

member states to forge consensus behind 'the principle that massive and systematic 

violations of human rights ... should not be allowed to stand'. 101 

Such a consensus was forged in September 2005 when world leaders, gathered in New 

York for the UN World Summit, took the 'bold decision' of endorsing the notion of the 

responsibility to protect. 102 The Outcome Document of the Summit stated: 'Each 

individual state has the responsibility to protect its populations from genocide, war 

cnmes, ethnic cleansing and crimes against humanity'. 103 It continued to assert a 

similar responsibility falling on the international community 'to use appropriate 

diplomatic, humanitarian and other peaceful means' as exercised through the UN, 

before stating: 

we are prepared to take collective action ... through the Security Council, in 
accordance with the Charter, including Chapter vn ... should peaceful means be 
inadequate and national authorities are manifestly failing to protect their populations 
from genocide, ethnic cleansing and crimes against humanity. 104 

99 The Independent International Commission on Kosovo, The Kosovo Report: Conflict, international 
response, lessons learned (OUP Oxford 2000) 25, citing the Mission Statement of the Commission. The 
Commission proposed a principled framework of three thresholds to be satisfied for any claim to 
humanitarian intervention to be considered legitimate. These are: 'the suffering of civilians owing to 
severe patterns of human rights violations or the breakdown of government, the overriding commitment 
to the direct protection of the civilian population, and the calculation that the intervention has a 
reasonable chance of ending the humanitarian catastrophe'. Ibid. 
100 See for example, the editorial section 'Nato's Kosovo Intervention' (1999) 93 American Journal 0/ 
International Law 824. For example, Louis Henkin, 'Kosovo and the Law of "Humanitarian 
Intervention" (1999) 93 American Journal 0/ International Law 824; Ruth Wedgwood, 'NATO's 
Campaign in Yugoslavia' (1999) 93 American Journal of International Law 828; Jonathan I. Charney, 
'Anticipatory Humanitarian Intervention in Kosovo' (1999) 93 American Journal of International Law 
834;Christine M. Chinkin, 'A "Good" or "bad" War?' (1999) 93 American Journal of International Law 
841;Richard A. Falk, 'Kosovo, World Order, and the Future oflnternational Law' (1999) 93 American 
Journal of International Law 847; Thomas M. Franck, 'Lessons ofKosovo' (1999) 93 American Journal 
o/International Law 857; and, W. Michael Reisman, 'Kosovo's Antinomies' (1999) 93 American 
Journal of International Law 860. 
101 UN SG, 'Secretary-General presents his annual Report to the General Assembly, 20 September 1999' 
Press Release SG/SMl7136 <http://www . un.org/News/Press/docs/ 1999119990920.sgsm 7136.html> 
accessed 11 April 2007. 
102 United Nations, 'The 2005 World Summit: An Overview' 
<http://www.un.orglgaidocuments/overview2005Summit.pdf> accessed 26 February 2006. 
103 UN GA Res 60/1 '2005 World Summit Outcome' (16 September 2005) AlRES/60fl, para. 138. 
104 ' 

Ibid para. 139. 
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The responsibility to protect is a framework for intervention for human protection 

purposes advanced by the International Commission on Intervention and State 

Sovereignty (ICISS). The ICISS was established in 2000 to 'promote a comprehensive 

debate on the relationship between intervention and sovereignty, with a view to 

fostering global political consensus on how to move from polemics towards action 

within the international system,.105 To this end, the ICISS delivered an eponymous 

Report in 2001 in which the idea of the responsibility to protect was put forward with 

the central underlying thesis that: 

sovereign states have a responsibility to protect their own citizens from avoidable 
catastrophe - from mass murder and rape, from starvation - but that when they are 
unwilling or unable to do so, that responsibility must be borne by the broader 
community of states t06 

From this proposition the Commission derived two basic principles which underpin the 

responsibility to protect, namely that primary responsibility to protect people lies with 

the state and a secondary or surrogate responsibility to protect falls to the international 

community when the state is unable or unwilling to halt or avert a population suffering 

serious harm, whether reSUlting from internal war, insurgency, repression or state failure. 

These principles, in essence the responsibility to protect, are grounded in a refashioned 

notion of sovereignty as responsibility. Furthermore, as the ICISIS was not, in the 

words of co-chair Gareth Evans, solely concerned with producing an 'intellectually 

credible and satisfying' report but also with 'motivating action and mobilising support', 

the Report concludes with a discussion of pragmatic issues of authority and 

implementation. 107 In other words the ICISS tackles the two perennially enduring 

issues of intervention for human protection, that of sovereignty and the role of the SC. 

The departure point for the reformulation of sovereignty as responsibility is the UN 

Charter. The ICISS Report asserts that membership of the UN involves a necessary re

characterisation of the notion of sovereignty from sovereignty as control to sovereignty 

as responsibility. lOS Such a re-characterisation has a three-fold significance in relation 

to intervention for human protection, firstly, that the state is responsible for the safety, 

lOS <http://www.iciss.calprogress-en.asp> accessed 3 May 2006. 
106 ICISS (n 89) viii. .' S\ '2 
107 Gareth Evans, 'The Responsibility to Protect: Humanitarian InterventIon III the 21 Century (200 
Wesson Lecture in International Relations Theory and Practice) 
<http://www.crisisgroup.org!home/index.cfm?id=2288&1=1> accessed 28 August 2007. 
108 . . d h th UN Charter to beware of Anne-Mane Slaughter cautIoned drafters of grand ocuments, suc as e , 
revisionist histories in relation to a similar argument made by the High-Level Panel on Threats, 

. l'd' d S eignty· The Grand Challenges and Change. See Anne-Marie Slaughter, 'SecurIty, So I anty an over . 
Themes of UN Reform' (2005) 99 American Journal a/International Law 619.623. 
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lives and welfare of citizens. It also suggests that states are internally responsible to 

citizens and, through the UN, externally responsible to the international community. 

Finally, sovereignty as responsibility entails the accountability of agents of the state for 

their acts and omissions. 109 The ICISS based this recasting of sovereignty as 

responsibility on the assertion that 'the exercise of state sovereignty has always been 

more constrained and porous' than the legal principle of non-intervention would 

suggest. 110 The Report further argues that this 'traditional and static notion of 

sovereignty' has been challenged by 'the increased salience of self-determination', the 

expanding definition of threats to international peace and security, state failure and 

finally 'the heightened importance attached to popular sovereignty', which supports the 

refashioning of sovereignty as responsibility. III 

Put simply, the responsibility to protect framework consists of three dimensions - the 

responsibility to prevent, the responsibility to react, and the responsibility to rebuild. 

These dimensions exist along what Gareth Evans has called a 'continuum of 

obligations' .112 The responsibility to prevent is the most important dimension and is 

directed towards the prevention of deadly conflict and other man-made catastrophes that 

put populations at risk. The responsibility to rebuild sits at other end of the continuum 

and involves aspects of peace-building, reconstruction and reconciliation, and issues of 

territorial administration. However, the responsibility to react has been the focus of 

academic attention and commentary, 113 perhaps in part due to the in-depth consideration 

of the role of the SC in intervention for human protection purposes. Indeed, the 

responsibility to react directly engages the international aspect of the responsibility to 

protect, as it stipulates a response to 'situations of compelling human need with 

appropriate measures' which span the spectrum from sanctions to military 

109 ICISS (n 89) 13. 
110 Ibid, Research Essays 3. 
III Ibid. 
112 Gareth Evans, 'From Humanitarian Intervention' (n 91) 708. 
113 See for example Carsten Stahn, 'Responsibility to Protect: Political Rhetoric or Emerging Legal, " 
Norm' (2007) 101 American Journal of International Law 99; Rebecca J. Hamilton, 'The Responslb~hty 
to Protect: From document to doctrine - but what of implementation?' (2006) 19 Harvard Human Rights 
Journal 289; Graham Day and Christopher Freeman, 'Operationalising the Responsibility to, P,r~tect - the 
Policekeeping Approach' (2005) 11 Global Governance 139; Bellany, 'Whither the ~e~p~nslblhty to 
Protect?' (n 87); Alex J. Bellamy, 'Responsibility to Protect or Trojan Horse? The Cnsls m Darfur and 
Humanitarian Intervention after Iraq' (2005) 20 Ethics and International Affairs 31, 42 - 50; Paul D, , 

C ' ' , Darfur' (2005) 36 Secuntl' Williams and Alex 1. Bellamy, 'The Responsibility to Protect and the nSls m , , , . 
Dialogue 27; Thomas G. Weiss, 'The Sunset of Humanitarian Intervention? The, Responslb~hty to prot:ct 
in a Unipolar Era' (2004) 35 Security Dialogue 135; Ramesh Thakur, 'Intervennon, Sovereignty and th 
Responsibility to Protect: Experiences from ICISS' (2002) 33 Security Dialogue 323. 265 



intervention. 114 In respect of the latter, the Report sets down six criteria - right 

authority, just cause, right intention, last resort, proportional means and reasonable 

prospects - by which to detennine when, how and by whom the international 

responsibility to react should be exercised. 

The just cause criterion establishes a threshold broadly conceived of as large scale loss 

of life and large scale ethnic cleansing which triggers the responsibility to react in order 

to halt or avert such loss of life or ethnic cleansing. The requirements that intervention 

is a last resort in order to halt or avert human suffering, along with the stipUlations that 

the intervention has a reasonable chance of success and that proportionate measures are 

used to this end, are precautionary criteria which 'strictly limit the use of coercive 

military force for human protection purposes' .115 The issue of ensuring that the 'right 

authority' detennines whether the responsibility to react should be exercised by way of 

military intervention was resolved by the ICISS in tenns of etching out a role for the SC 

as the sole arbiter of military interventions for human protection purposes. 116 The 

ICISS Report sees the SC as the most appropriate body to deal with military 

intervention for human protection purposes, particularly as the SC has the legal capacity 

to do so as found in the UN Charter (Chapter VII, especially article 42).117 However, 

the Report readily acknowledges, although does not suggest any remedy, that the SC is 

plagued by institutional and operational difficulties, such as legitimacy and political will, 

which affect the capacity of the SC to effectively exercise the international 

responsibility to protect and thereby fulfil its Charter mandate to maintain international 

peace and security. 

Yet the ICISS is not alone in putting forward criteria for military intervention for human 

protection purposes, and the ICISS does acknowledge the profusion and indeed validity 

of the available guidelines for intervention. For instance, the Kosovo Commission 

which reported in 1999 laid down a similar list of criteria. Nevertheless, it is the 

responsibility to protect as articulated by the ICISS that has been proclaimed as 'the 

most sophisticated attempt at establishing a moral guideline for international action in 

114 ICISS (n 89) xi. 
liS Ibid 35. 
116 This is made explicitly clear: 'Security Council authorisation must in all cases be sought prio.r to ~ny 
military intervention action being carried out'. Ibid 50. However, the ICISS does consider the Sl~atlOn of 
a deadlocked SC and sources of alternative authority. In this respect, cf. HLP, A More Secure H orld: 
Our shared Responsibility (United Nations New York 2004) 199 - 203. . h 
117 . . . ' 1 d 'ty' to include human ng ts On the expansion of the meanmg of 'threat to mternahona peace an secun 
violations see Cassese (n 77) 348 - 350; Frowein and Krish (n 51) 722 - 726. 
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the face of humanitarian emergency' as 'the most influential intellectual contribution' to 

the contemporary debate on the dilemma of intervention, and as a 'watershed event in 

international discussions of humanitarian intervention'. According to Gareth Evans, co

chair of the ICISS, the Report made 'four main contributions to the international policy 

debate' on intervention for human protection purposes, which continue to resonate. 118 

The first contribution of the Report, the 'politically useful' change in language from 

humanitarian intervention to the responsibility to protect, 119 readily attests to the 

influential contribution of the Report on contemporary debate. However, Bellamy 

examined the use of the term 'responsibility to protect' in respect of the crisis situation 

in Darfur by, amongst others, the SC,120 and discovered that while the debates were 

infused with the language of the responsibility to protect, what the term actually meant 

was 'hotly contested'. 121 He ultimately concluded that the change in language 

advocated by the ICISS Report has 'done little to forge consensus or overcome the 

struggle between sovereignty and human rights' .122 

The second contribution of the Report noted by Evans also resonates clearly in 

contemporary debate on the dilemma of intervention for human protection. This is the 

'conceptually significant' refashioning of sovereignty as responsibility.123 Sovereignty 

has been described as a 'glittering and controversial notion' which by no means bears a 

settled and uncontested meaning. 124 Indeed, the death of sovereignty or the decreasing 

saliency of sovereignty has been variously declared as the portent of a new world order 

founded on theories of sovereignty such as 'popular sovereignty' and 'sovereignty

modem' has been heralded.125 Against this backdrop, it is unsurprising that academic 

commentary focuses on the recasting of sovereignty as responsibility. Indeed, one 

commentator has observed that notwithstanding the contested restatement of 

118 Evans, 'From Humanitarian Intervention' (n 91) 708. 
119 Ibid. 
120 Bellamy, 'Responsibility to Protect or Trojan Horse? (n 113) 42 - 50. 
121 Ibid 33. 
122 Ibid. 

123 Evans, 'From Humanitarian Intervention' (n 91) 708. " 
124 Max Plank. Institute for Comparative Public Law and International Law, Encyclopedia of PublIC 
International Law (North-Holland AmsterdamlNew YorkiOxfordITokyo 1987) 397: . . 
125 " • Ri h . C t orary International Law (1990) 84 W. MIchael ReIsman 'SovereIgnty and Human g ts In on emp h 

' ks 'S 't Modem' A New Approac to American Journal of International Law 866; John H. Jac on, overelgn y- . 
an Outdated Concept' (2003) 97 American Journal of International Law 782: cr. Paolo G. ,Caroozza. I .f 
, . . . Ri ht L ' (2003) 97 .fmerlcan Journa OJ Subsldanty as a Structural Principle of International Human g s aw . 

International Law 38. 267 



sovereignty, the responsibility to protect remains within the 'sovereignty-discourse' .12t> 

This obscures the critical question of whether the responsibility to protect reconciles the 

countervailing logics of 'sovereignty' and 'human rights protection'. Indeed a closer 

inspection of the responsibility to protect framework proposed by the ICISS reveals a 

predisposition towards sovereignty - however understood. For example, the 

international responsibility to react, which is located on the fault line of the opposing 

imperatives of 'sovereignty' and 'human rights protection', sets a particularly high and 

specific threshold to trigger the responsibility to react and overcome the imperative of 

'sovereignty'. In brief, despite all the claims of innovation, the responsibility to protect 

as based on sovereignty as responsibility remains firmly situated within the 

'sovereignty-discourse' and sovereignty matrix, and ultimately fails, to paraphrase the 

SO, to confront the real dilemma between 'the defence of sovereignty' and 'the defence 

of humanity' which imbues the debate on intervention for human protection purposes. 

The third contribution of the ICISS Report which Evans mentions is the emphasis on a 

'continuum of obligations' stretching beyond coercive intervention. 127 The claim to 

influence contemporary debate appears relatively innocuous at first blush. However, as 

is evident from the foregoing, commentary and debate on the responsibility to protect 

focuses on the international responsibility to react. Such a skewed emphasis has meant 

that the other dimensions of the responsibility to protect are bereft of considered 

analysis. As intimated above, the responsibility to rebuild is plagued by latent 

ambiguities which Siobhan Wills saw in terms of explicating the legal responsibilities 

of the intervening forces and the state/organisation that sent them. 128 As Adam Roberts 

has observed this area has not been subjected to systematic analysis and is ripe for 

further clarification. 129 The most important dimension of the responsibility to protect, 

the responsibility to prevent, also remains under-developed. As Joelle Tanguy has 

found, the logic of the ICISS in this respect is faultless, and it is impossible not to agree 

that 'military intervention is a blunt, costly, dangerous, and limited instrument for the 

126 .' d ., (2003) 17 Eth,'cs and International Affairs Joelle Tanguy, 'Redefimng SovereIgnty an InterventIon .. 
141, 144. 
127 Evans, 'From Humanitarian Intervention' (n 91) 709. . Le I 
128 Siobhan Wills, 'Military Interventions on Behalf of Vulnerable PopulatIons: The ga . . 
Responsibilities of States and International Organisations Engaged in Peace Support Operauons (2004) 9 

Journal o/Conflict and Security Law 387. 
129 Ibid 387, citing Adam Roberts. 268 



protection of human rights and security' which is best served by preventive measures 

and strategies. l3O 

Finally, Evans counts the setting down of guidelines for military intervention for human 

protection purposes as the fourth contribution of the ICISS Report. 131 The Report 

recognises that imposing rules on a political body such as the SC may be unrealistic and 

even counterproductive. l32 Nevertheless, as Ian Johnstone argues guidelines such as 

these are not intended to produce a 'right answer' or ignore the dynamics of hard power 

and national interests that play out in the SC. Rather guidelines for military intervention 

for human protection purposes 'enhance the power of persuasion based on law' giving 

'the 'better argument' a fighting chance in SC decision-making' .133 

Yet Bellamy quite persuasively argues that this statement of principle 'does little to 

increase the likelihood of preventing future R wandas and Kosovos'. 134 This is because 

the responsibility to protect as articulated by the ICISS is fraught with a number of 

inherent problems. For instance, Bellamy points to the indeterminacy of the guidelines 

for military intervention and to the reliance upon public opinion to prompt the SC to 

intervene for human protection purposes. 135 In this latter regard Bellamy forcefully 

states: 

The point here is that there is little evidence to suggest that states intervene in foreign 
emergencies because they are in some sense morally shamed into doing so by either 
domestic or global public opinion.136 

Notwithstanding these inherent weaknesses, Bellamy asserts that the central tenets of 

the responsibility to protect as articulated by the ICISS are lost in the transition from 

'document to doctrine' 137 thereby 'significantly reducing the likelihood of progress in 

the near future' to prevent future Rwandas and KosOVOS. 138 

130 Joelle Tanguy, 'RedefIning Sovereignty and Intervention', (2003) 17 Ethics and International Affairs 
141,44. 
131 Evans, 'From Humanitarian Intervention' (n 91) 710 - 712 .. 
132 ICISS (n 89) 49-50. 
133 Ian Johnstone, 'Security Council Deliberations: The power of the better argum~nt'., (2?03) 14 ~/L 
437,480. Similar argument by Ryan Goodman but in respect of unilateral humarutanan mterventlon. 
Ryan Goodman, 'Humanitarian Intervention and Pretexts for War' (2006) 100 American Journal of 
International Law 107. 
134 Bellamy, 'Whither the Responsibility to Protect?' (n 87) 145-6. 
13S Ibid 148 _ 151. He also notes the ambiguity surrounding the procedure in cases of a deadlocked SC as 
a problem inherent to the responsibility to protect as articulated by the ICISS. 
I~ Ibid 150-1. 
137 This phrase is borrowed from Rebecca J. Hamilton, 'The Responsibility to Protect: From document to 
doctrine - but what of implementation?' (2006) 19 Harvard Human Rights JOllrna/289. 
138 Bellamy, 'Whither the Responsibility to Protect?' (n 87) 146. 
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In an apparently innocuous amendment the SG divorces the endorsement of the 

responsibility to protect from the consideration of the need for guidelines for militan 

intervention for human protection purposes, with the fonner situated in the section of 

advancing human freedom and dignity through strengthening international human rights 

law, institutions and mechanisms, and the latter located in the section on the use of force 

by the SC.
139 

According to Bellamy this separation was maintained in the Outcome 

Document to appease China and Russia. Moreover the drafting process of the Outcome 

Document saw a further dilution in respect of the guidelines for military intervention. 

As Bellamy notes the initial drafts of the Outcome Document contained a commitment 

to guidelines which 'was reduced to a commitment to continue discussing criteria' and 

ultimately removed in the final version. 140 It would appear that the initial separation of 

the responsibility to protect from the thorny issue of principles governing the use of 

force and indeed from the equally intractable issue of SC refonn by the SG enabled the 

commitment to the principle of the responsibility to protect in the Outcome Document. 

As articulated by the ICISS, the responsibility to protect is a potential mechanism hy 

which to achieve human security by the SC. While, the high and situation specific 

threshold restricts the employment of the responsibility to protect in the 'defence of 

humanity', it also serves to guard against adverse affects of coercive enforcement 

measures on the achievement of human security. Nonetheless, as a refonn proposal the 

responsibility to protect underwent considerable dilution from 'doctrine to document', 

in particular in respect of the guidelines for the use of force for human protection 

purposes. This dilution has undennined the potential of the responsibility to protect to 

achieve human security as an operational tool at the disposal of the SC. In the last 

analysis, the prognosis in respect of the contribution of the SC to the achievement of 

human security remains unaltered, as UN member states could only muster a 

commitment to the responsibility to protect in principle, thereby rendering the \'aluc of 

the 'better argument' defunct. 

139 L'\ SC,. /11 Larger Freedom: Towards SCClIritv, Developmcllt a1ld Huma1l Rights for All (lS Dept of 

Public Information '\1.'\\ York 2005) paras. 122 -'126 (use of force) and paras. 133 - L~~ (thl' 

re~ponsibility to protect). 
I~I Bellamy, '\\'!lIthl'f to the responsibility to protect'!' (n 87) 166. 



(ii) The UN Security Council Legitimacy Crisis 

The ills and shortcomings of the SC are well-documented and suffice to say that reform 

of the body charged with primary responsibility for international peace and security 

under the UN Charter has been mooted since the inception of the UN and for various 

reasons. 141 For example, Cold War rivalries were long cited as freezing the SC into a 

deadlock, thereby rendering it unavailable to perform its Charter mandate. However, a 

SC unfettered by the constraints of Cold War geopolitics encountered a series of new 

issues, not in the least in respect of the questionable consistency of SC action 'in the 

face of genocide or other atrocities' which was brought into sharp relief courtesy of 

situations such as Somalia, Rwanda, the former Yugoslavia and more recently, Darfur, 

Sudan.142 Indeed the foregoing analysis of intervention for human protection purposes 

clearly reveals institutional challenges, such as legitimacy and political will, as 

besieging the operational capacity of the SC to respond to such situations. This section 

assesses the potential of the proposals for SC reform found in the 2004 Report of the 

High-Level Panel on Threats, Challenges and Change (HLP) to address the 'legitimacy 

crisis' plaguing the SC. 

The HLP was established in 2003 by the then SG of the UN, Kofi Annan, to examine 

the current challenges to international peace and security; to consider the contribution of 

collective action to address such challenges; and to recommend ways to ensure effective 

collective action, including review of the principal organs of the UN.
143 

The HLP 

delivered its Report, A More Secure World: Our shared responsibility, in December 

2004 which contained 101 recommendations of which nine directly pertain to the 

reform of the SC. 144 

141 For concise reviews of the calls to reform the SC from different perspectives, see for example, Thomas 
G. Weiss and Karen E. Young, 'Compromise and Credibility: Security Council Reform?' (~OO5) 36 • 
Security Dialogue 131' Justin Morris 'UN Security Council Reform: A Counsel for the 21 Century 
(2000) 31 Security Didlogue 265; and, Yehuda Z. Blum, 'Proposals for UN Security Council Re~o~' 

. t' f th 'genenc' Issues (2005) 99 American Journal of International Law ~32. For a suc~mct pres~~ta IOn 0 e . 
see Frederic L. Kirgis Jr 'The United Nations at Fifty: The Secunty CouncIl s ftrst ftfty years (1995) ~9 
American Journal of Int~rnational Law 506. See also David D. Caron, 'The Legitimac~ of the Collective 
Authority of the Security' (1993) 87 American Journal of International Law 552 and Michael Glennon. 
'Why the Security Council Failed' (2003) 82 Foreign Affairs 16. 
142 HLP (n 88) para. 246. The HLP previously remarked that the UN 'had exchanged th~ s~ckles of the 
cold war for the strai~acket of Member State complacency and great Power indifference. Ibid para. 13. 
143 Ibid 119. See also UN SG, 'The Secretary-General Address to the General Assembly' (23 ~c;;tember 
2003) <http://www.un.orglwebcastlgal58/statements/sg2eng030923> accessed 26 February 2 . 
144 d . See HLP (n 142) 109-115 for a summary of these recommen anons. 
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In brief, the HLP recommended that reform of the SC should take the form of 

enlargement which was to meet four principles of reform. The first principle of reform 

stipulated greater involvement in decision-making by countries which contribute the 

h UN 145 Th 'b . . most to t e . ese contn utlOns would be seen m terms of financial, military 

and diplomatic in light of Article 23 of the Charter which details the membership 

requirements for the SC.
146 

The second principle of reform specified that countries 

'representative of the broader membership' should have a role in the decision-making 

process, especially such countries from the developing world. The third and fourth 

principles of reform respectively stipulated that reform should not impair the 

effectiveness of the SC and should increase the democratic and accountable nature of 

the SC. 147 Given these principles, in conjunction with the prognosis of the HLP that the 

challenge for SC reform is to increase its effectiveness and credibility in tandem with its 

capacity and willingness to act, it is unsurprising that the HLP concluded that 

enlargement of the SC was a necessity. 148 To this end, the HLP proposed two models of 

expansion, conveniently referred to as Model A and Model B. 

Put simply, Model A provides for six new permanent seats without the power of the 

veto, in addition to three new non-permanent and non-renewable seats tenable for a two 

year period. 149 Model B provides for one new non-permanent and non-renewable seat 

tenable for a period of two years. It also creates the new category of renewable seats 

tenable for a four year period, of which it provides for eight. 150 In both these scenarios 

the seats are to be distributed across four regions which were designated 'Africa', 'Asia 

and Pacific', 'Europe' and 'Americas' by the HLp 151 and each region receives a total of 

six seats, including the existing permanent seats held by the US, Russia, China, France 

and the UK. Under either scenario the membership of the SC would swell from 15 to 

24 states. Further, each scenario does not envision a change in the veto or entail any 

Charter modification of the SC's existing powers. 152 

14S Ibid para. 249. 
146 UN Charter, Article 23. 
147 

HLP (n 142) para. 249. 
148 Ibid para. 250 (necessity of SC enlargement) and para. 248 (challenge of reform). 
149 Ibid para. 252. 
ISO Ibid para. 253. . b 
lSI Ibid para. 251. In respect of these new groupings, the Panel noted that some ofl.ts ~em ers. 
particularly the Latin American members 'expressed a preference for basing any dlstnbutlOn of seats on 

·th tho . 'ty ference See Blum (n 141) the current regional groups'. Yehuda Z. Blum agrees WI IS mmon pre . 
640 
IS2 

HLP (n 142) para. 256. 272 



The HLP expressed the hope that the clear presentation of Model A and Model B as 

options for the enlargement of the SC would resolve the debate on SC reform. 153 

However, and notwithstanding the endorsement of the HLP's recommendations by the 

SG in In Larger Freedom,154 member states could only muster a re-commitment to 

reform of the SC in principle at the 2005 World Summit.155 This is unsurprising for as 

Thomas G. Weiss asserts '[t]he clearest candidate for no action is a reformed Security 

Council' . 156 In support of this assertion Weiss contends that the HLP recommendations 

are missing the vital component of 'performance', which he characteristics as a 

'perpetual problem' pervading the reform efforts. 157 He observes that an enlarged SC 

would be unable to 'conduct serious negotiations' and would inhibit decision-making in 

respect of, for example, the use of force in Darfur. 158 Weiss continues to quizzically 

ponder how member states will choose between Model A and Model B as propounded 

by the HLP when the HLP, comprised of 16 experts in the area, cannot. He concludes 

that the 'recommendation is a superb illustration of why there will be no movement' on 

SC reform. 159 Notwithstanding, Weiss views this as unfortunate, as reform of the SC 

was pivotal to the HLP in presenting their' grand design' of 101 recommendations. 160 

In a similar vein, David M. Malone argues that the inclusion of SC reform in the Report 

of the HLP undermined the 2005 World Summit. 161 According to Malone, the HLP's 

recommendations have resulted in, amongst others, 'jockeying for new permanent seats, 

notably in Africa' and 'serious tensions between China and Japan over the latter's 

aspirations for a permanent seat' .162 Malone attributes this to a misplaced focus on 

'legitimacy in terms of the representativity of the Council's composition', ignoring the 

'performance legitimacy' of the SC, a term which Malone borrows from Ramesh 

IS3 Ibid para. 250. 
IS4 UN SG, In Larger Freedom (n 139) para. 169. Simon Chesterman observes that In Large~ Freedom 
'endorses the fence-sitting position of the High-Level Panel, laying out options b.ut not choos~g between 
them, while urging member-states to take a decision on Council expansion even If consensus IS not 
possible'. See Simon Chesterman, 'Great Expectations: UN Refonn and the Role of the Secretary-
General' (2005) 36 Security Dialogue 375,376. " 
ISS UN GA 60/1 (n 103) para. 72. The Outcome Document which runs to 178 paragraphs contains a mere 

three on SC refonn. " 
IS6 Thomas G. Weiss, 'An Unchanged Security Council: The Sky Ain't Falling' (2005) 36 Security 
Dialogue 367,368. 
1S7 Ibid. 
IS8 Ibid. 
IS9 Ibid. 
160 Ib"d 

1 • " D" I 170 
161 David M. Malone, 'The High-Level Panel and the Security Council' (2005) 36 SCClmty la ogut' - . 
371. 
162 Ibid. 

273 



Thakur.
163 

Further, Malone voices his concern as to whether the d;'l1amics of decision

making in an enlarged SC would bear positively on the 'performance legitimacy' of the 

SC or, in other words, the effectiveness of the SC to fulfil its Charter mandate. 1M 

Nevertheless, the emphasis on the representative composition of the SC in the HLP's 

recommendations is understandable. Indeed, Yehuda Z. Blum contends that it is only 

possible to comprehend the HLP's recommendations on SC reform when \ie\\'ed from 

an historical and contemporary perspective. 165 Hence, in his analysis of the refonns of 

the SC proposed by the HLP, Blum points to the experience of the League of Nations as 

the predecessor to the UN, and to SC enlargement in 1963-65. 166 He concludes that 

changes in the size and composition of the SC are warranted in order to render the SC 

representative, both in terms of reflecting the increased number of states and in tern1S of 

geopolitics. 167 Yet, Blum is also unsure of whether enhanced effectiyeness follows 

upon enlargement. 168 This is certainly a less emphatic statement than that of \\'. 

Michael Reisman: 'The United Nations has its problems, but a bigger Security Council, 

far from solving them, will only reduce the Council's effectiveness'. 169 

As noted in Chapter Three human security provides the impetus and principled direction 

of the efforts to reform the UN. Thus human security provides a useful benchmark by 

which to assess the proposed reforms of the SC. Indeed it is clear that the HLP's 

recommendations are spurred by the acknowledgment of a human security deficit ~ 

genocide, ethnic conflict. However, the proposals for the reform of the SC made by the 

HLP are not guided by human security, and may even inhibit human security. Granted 

the HLP did advocate principled reform of the SC and, as noted above, enunciated four 

principles of reform to this end. Blum placed these principles into the categories of 

'contribution' and 'representation', with the first and third principles falling to be 

considered under the first category, while the second and fourth principles reside \\ ithin 

the category of 'representation' .170 It is plainly apparent that the HLP in stipulating 

these principles which reform of the SC should meet did not consider human security as 

163 Ibid at J n 
164 Ibid. 
1115 

Blum (n I·H) 639. 
166 Ibid 634-639. 
167 Ibid 639. 
1M Ibid 644. 
11>9,.. . C 'I' \1 h \d • (1()O") 36 \,'(Im!\ Diill()~IIt' 313. \\ . Michael Reisman, 'Expandmg the Security ounCI. uc: 0 - - . . ' 

)74. 
170 [3Jum (n 141)64:'. 



a guiding principle. Indeed the HLP in recommending enlargement and thereby 

proposing two Models for the expansion of the SC clearly endorse representation as 

guiding SC reform. Indeed the HLP in recommending enlargement and thereby 

proposing two Models for the expansion of the SC clearly endorse representation as 

guiding SC reform. 

Furthermore, the second principle which speaks of ensunng that the SC is 

'representative of the broader membership' 171 in conjunction with the fourth which 

speaks of the democratic and accountable nature of the SC, 172 begs the question 

succinctly expressed by Justin Morris 'to what extent the representati\'es are themsehes 

representative' .173 In other words, reform of the SC in being guided by human security 

should advise caution to guard against the perpetuation of human insecurity, such 3S 

human rights violations. In this regard it is pertinent to recall Peggy Hicks observation 

in respect of the troubled CHR which suffered this 'double-standard' fate that 

'improved membership alone is not a panacea' .174 The unsurprising recommendation of 

the HLP in favour of the expansion of the SC serves to compound this potential for 

'double-standards' and the perpetuation of human insecurity as the models of 

enlargement suggested by the HLP merely distribute seats among regions of the world. 

This is further exacerbated by the uncertainty, as documented above, surrounding the 

extent of the impact of an enlarged membership upon the effectiveness of an already 

embattled SC. 

This somewhat cursory assessment of the reforms of the SC proposed by the HLP in 

terms of human security reveals the potentially debilitating effect of the reforms on 

human security. This is derived from the Janus-faced character of the suggested refoml, 

representation, which potentially may inhibit human security and exacerbate the human 

security deficit for which the HLP was established to address. Nonetheless as member 

states could only muster a re-commitment to reform of the SC in principle, the 

institutional challenge of legitimacy and political will remains. In the last analysis, 

regardless of the prospects of the implementation of the HLP's recommendations. the 

1'1 
HLP (n 142) para. 249. 

In Ibid, 
1 71 ~1 . 

. j\ oms (n 141) 274. . "'';; 
174, .' • P ". Th h man rights (PIllI'll(1l'l1t l)1 S~CUrltv (- (11 I. ) Peggy Hicks. 'Correct DiagnOSIs. \\ rong res(rlptlOn. e U . 
~6 SeclIri(1' Dia/oglle 378,379. 



prognosis for overcoming the institutional challenges faced by the SC in the pursuit of 

human security remain unchanged. 

C. The Pursuit of Human Security by the UN Security Council: 

Some observations 

The relationship between human rights and security upon which the role of the SC in 

the pursuit of human security is based, is barely articulated as one of 'cause and effect', 

that is human rights violations may constitute a threat to international peace and security. 

Human security demands a clear articulation of the relationship between human rights 

and security as one of mutual interdependence which is not apparent in SC practice. 

Indeed SC practice under Article 39 of the Charter is riddled with inconsistencies in 

application and approach, which produce operational and institutional challenges to the 

achievement of human security by the SC. Moreover, attempts to overcome such 

operational challenges such as that posed by the use of force for human protection 

purposes and institutional challenges of legitimacy, which would give effect to the 

'power of the better argument', have been scuttled In the last analysis therefore, while 

the SC has a clear and indeed pivotal role in the achievement of human security, it 

remains reluctant to fulfil its Charter mandate in this regard and continues to possess 'an 

inconsistent record' in respect of human security. 

IV. THE UNDP AND FREEDOM FROM WANT: IN PURSUIT OF HUMAN 

SECURITY 

The UNDP, as with the SC, does not have an express Charter mandate in respect of 

human rights. This is unsurprising given that the UNDP is a 'semi-autonomous agency' 

of the UN as discussed in Part II. 175 Nonetheless, the central place occupied by human 

rights in the UN development agenda ensures that the UNDP no longer accords 

'marginal consideration' to human rights concerns. 176 Indeed, the endeavours to 

mainstream human rights into all UN activities including development prompted the 

UNDP issue the policy document, 'Integrating Human Rights with Sustainable Human 

Development' in 1998. 177 Here, the UNDP explicitly recognised the relationship 

between human rights and development as one of interdependence and mutual 

175 Max Plank Institute for Comparative Public Law and International Law, Encyclopedia of Public 
International Law (North-Holland AmsterdamlNew York/Oxford!fok~o 19~?)307 ~ 310. 
176 Theo van Boven, 'Human Rights and Development: The ~ Expe~ence In David P. Forsythe (ed), 
Human Rights and Development: International ~;ews (Macrrullan BasIngstok,e 1989) 128. 
177 UNDP, 'Integrating Human Rights with Sustainable Human Development (1998) 
<http://magnet.undp.orglDocs/policy5.html> accessed 11 August 2006. 
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reinforcement and continued to refer to the right to development and human rights

based approaches to development. Thus, as Barnett R. Rubin has observed '[t]he 

relationship between human rights and development is actually a number of different 

relationships',178 it is necessary to elucidate the relationship between human rights and 

development upon which the role of the UNDP in achieving human security is based, 

before assessing the activities undertaken by the UNDP in pursuit of human security. 

A. Human Rights and Development in International Law 

The right to development and human rights-based approaches to development or rights

based approaches to development are the two primary manifestations of the relationship 

between human rights and development in International Law. This section provides an 

overview of the right to development and human rights-based approaches to 

development, before embarking on an assessment of UNDP activities in pursuit of 

human security. 

(i) The Right to Development 

The right to development was declared by the UN General Assembly (GA) in December 

1986. 179 The UN Commission on Human Rights had asserted the existence of the right 

to development as a human right as early as 1977,180 and the Declaration on the Right to 

Development, as the GA resolution is more commonly known as, proclaimed the right 

to development as an 'inalienable human right' .181 Therefore 'every human person and 

all peoples are entitled to participate in, contribute to, and enjoy economic, social, 

cultural and political development, in which all human rights and fundamental freedoms 

can be fully realised'. 182 The Declaration continues to state that while the 'human 

person is the central subject of development' 183 primary responsibility for the realisation 

of the right to development rests on states. 184 Notwithstanding, the Declaration does 

assert a duty of states to co-operate with each other 'in ensuring development and 

eliminating obstacles to development' 185 in addition to taking individual and collecti\"l~ 

steps 'to formulate international development policies' for the realisation of the right to 

178 Barnett R. Rubin, 'Human Rights and Development: Reflections on Social \lo\'ements in India' in 

Forsythe (ed) (n 176) 110. 
179 UN GA Res 411128, 'Declaration on the Right to Development' (~December 1986) lS Doc 

:\ RES ~ 1I12S. 
180 As quoted in Tomuschat (n 51) ~8. 
181 UN GA Res 4 11128 (n 179), Article 1. 
182 Ibid. 
18.' Ibid Article 2. 
IS~ Ibid Article J( 1). 
185 Ibid Article 3 (3). 

'")-
~ I I 



development. 186 The indivisibility and interdependence of human rights, that is 

economic, social, cultural, civil and political rights, is also recognised in the 

Declaration 187 which is at pains to counter the argument prevalent in the 1960' s and 

1970's as to the suspension of human rights in favour of development. The UN 

Declaration unequivocally states: 

States should take steps to eliminate obstacles to development resulting from failure to 
observe civil and political rights, as well as economic, social and cultural rights188 

The Declaration is a compromise document which failed to secure the support of the 

United States which voted against the initiative largely, it would appear, on grounds that 

the Declaration diluted and confused the human rights agenda. 189 While a further eight 

countries abstained from voting for reasons ranging from a concern as to the erosion of 

individual rights and the failure to distinguish between individual and collective 

rights,190 the Declaration did pass on the sizeable majority of 146 affirmative votes in 

the GA. Nevertheless, it is important to stress that UN GA resolutions, including the 

Declaration of the Right to Development, are not binding and have no legal force. As 

such it is unsurprising that various arguments have been advanced as to the legal basis 

for the right to development, particularly as a human right recognised by international 

law. It is beneficial at this juncture to enumerate a number of the more persistent 

arguments in this regard. 191 

(1) the right to development is a synthesis of the economic, social and cultural rights 

of the individuals comprising a collective; 192 

(2) the right to development is an aspect of, or in the alternative is derived from, the 

right to self-determination; 193 

186 Ibid Article 4. (1). 
187 Ibid Article 6 (1). 
188 Ibid Article 6 (3). 
189 van Boven (n 176) 124. . . 
190 The states that abstained from voting were: Ireland, United Kingdom, Austraha, Austna, Japan, 
Belgium, Germany and Norway. For the reasons for the abstention s~e ibid 1~4. 
191 For an excellent although somewhat dated review of~e legal baSIS ~or ~ nght to deve.lo~~ent see 
Roland Y. Rich, 'The Right to Development as an Emergmg Human Right (1983) 23 Virginia Journal of 

International Law 287. , 
192 See for example, Georges Abi-Saab, 'The Legal Formulation of a Right to Devel~~ment' in Rene-Jean 
Dupuy (ed), The Right to Development at the International Level (Alphen aan den RiJnlPays-Bas The 
Netherlands 1980) 159, 163. Also reprinted in Steiner and Alston (n 39) .1320-1321. .. 
193 See for example Mohammed Bedjaoui, 'The Right to Development', m Mohammed BedJaoul (ed), 
International Law: Achievements and Prospects (Martinus NijhofT Dordrecht 1991). Cf. Jack Donnelly, 
'In Search of the Unicorn: the jurisprudence and politics of the right to development' (1985) 15 
California Western International Law 10urna1473. 482. 
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(3) the right to development stems from Article 28 of the UDHR which stipulates 

that everyone is entitled to a 'social and international order' in which the human 

rights contained in the UD HR may be realised; 194 

(4) the right to development is a 'solidarity right' or a 'third generation' right where 

on this latter taxonomy, civil and political rights are first generation rights and 

economIC, social and cultural rights comprise of the second generation of 
rights. 195 

Threading through these arguments and indeed, clearly apparent in the avowed human 

rights orientation of the UN Declaration on the Right to Development, is the use of the 

language of human rights as a legitimising too1. 196 Indeed Keon de Feyter speaks of a 

conscious decision on the part of the newly independent states to invoke the language of 

human rights in advocating the adoption of a UN declaration on the right to 

development.
197 

It is possible to express this observation in a more affirmative manner, 

namely that these arguments for a human right to development and the UN Declaration 

constitute attempts to harness the transformative power of human rights. 198 For instance, 

Philip Alston, a firm proponent of the mutually reinforcing relationship between human 

rights and development, 199 wrote in 1988 that claims for the recognition of 'new' human 

rights, including the right to development, were unsurprising given the perceived 

'potential of the power of the rights rhetoric'. 200 However, he continued to postulate, 

with remarkable foresight, that the right to development and other such 'new' rights 

were advanced in order to remedy existing deficiencies in international human rights 

194 See for example Subrata Roy Chowdhury and Paul J.I.M de Waart, 'Significance of the Right to 
Development: an introductory view' in Subrata Roy Chowdhury, Erik M.G. Denters and Paul lI.M de 
Waart (eds) The Right to Development in International Law (1992). Cf. Jack Donnelly, 'In Search of the 
Unicorn' (n 193) 482 
195 See generally Tomuschat (n 51) 24 - 28; 48 - 52. However, Stephen Marks notes that the cataloguing 
of human rights into generations is misleading in its simplicity. See Stephen Marks, 'The Human Right 
to Development: Between Rhetoric and Reality' (2004) 17 Harvard Human Rights Journal 137, 138. 
196 Christine Bell, albeit in the context of peace agreements, has remarked that 'the generality, abstract 
impartiality, and international basis of human rights standards means that, as the process progress, both 
sides may turn to the language of human rights'. She continues to observe that this may have the desired 
effect of stamping the peace agreement with international legitimacy and thus she concludes that human 
rights is the 'universally recognised chic language in which to write peace agreements'. See Christine 
Bell, Peace Agreements and Human Rights (OUP Oxford 2000) 297 - 8. 
197 Koen de Feyter, World Development Law: Sharing responsibility for development (2001) 20. 
198 See Costas Douzinas, The End of Human Rights: Critical Legal Thought as the turn of the century 
(Hart Publishing Oxford 2000). 
199 See e.g., Philip Alston and Mary Robinson (eds), Human Rights and Development: Towards mutual 
reinforcement (OUP Oxford 2005). 
200 Philip Alston, 'Making Space for New Human Rights: The case of the Right to Development' (1988) 1 
Han'ard Human Rights Journal 3, 3. 
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law.20t Today, it is accepted that most claims arise from an insufficiency of protection 

in respect of particular vulnerable groups, inadequacy of the protection afforded to a 

specific value such as privacy or, alternatively a desire to 'protect internationalised and 

global values', such as development.202 Nevertheless, a recent observation by Stephen 

Marks to the effect that the reliance on 'human rights terminology is a phenomenon of 

the late twentieth century' strongly resonates with the Alston's analysis and 

reintroduces his conclusions to the contemporary human rights and development 

debate.203 

Indeed, this tendency to rely upon the language of human rights to shore up deficiencies 

may perhaps prove to be the Achilles heel of this particular manifestation of the 

relationship between human rights and development - the human right to development. 

For as Tomuschat observes such efforts are surrounded by uncertainties regarding the 

clear identification of the right holder, the duty bearer, and the substance or content of 

the right in question. The right to development formulated as a human right, suffers 

from these three maladies in abundance. Thus, while the UN Declaration clearly 

stipulates that individuals and peoples are the right holders virtue of Article 1,204 

Mohammed Bedj aoui sees states and peoples as the holders of the right to 

development. 205 Hence, the right holders vary according to the legal justification or 

formulation of the right to development. Similarly, the UN Declaration clearly 

bequeaths the state with responsibility for the realisation of the right to development. 

However as Tomuschat remarks this aspect of the UN Declaration may be interpreted in 

two ways, first 'peoples have rights against their own governments' or second, states, in 

particular poorer 'states have entitlements vis-a.-vis other states'. As Tomuschat 

concludes neither of these interpretations sit comfortably within the framework of 

traditional international law . 206 

201 See Philip Alston, 'Conjuring up New Human Rights: A Proposal for Quality Control' (1984) 78 

American Journal of International Law 607. . . ' . . .. .. . 
202 KrzysztofDrzewicki, 'Intemationalisation of Human Rights and Therr JUrIsdlctton , m ~IJa Hanski 
and Markku Suksi (eds), An Introduction to the Protection of Human Rights: A Textbook (2 rev edn Abo 

Institute for Human Rights Abo 1999) 45. 
203 Marks (n 195) 139 . 
204 Although it will be recalled that Australia abstained from voting in th~ ~e~eral Assembly In ~especl of 
the UN Declaration precisely because it blurred the distinction between mdlvldual and peoples nghts. 
20S Bedjaoui (n 193). 
206 Tomuschat (n 51) 51. 
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The second preamubluar paragraph of the Declaration on the Right to Development is 

the only aspect of the UN Declaration that bears any resemblance to a panacea for the 

third malady, that of the content of the right to development. The relevant part reads: 

development is a comprehensive economic, social, cultural and political process, which 
aims at the constant improvement of the well-being of the entire population and of all 
individuals on the basis of their active, free and meaningful participation In 

development and in the fair distribution of benefits resulting therefrom207 

The Vienna Declaration and Programme for Action 1993, the outcome of the second 

World Conference on Human Rights, reaffirmed the right to development as articulated 

in the UN Declaration as 'a universal and inalienable right and an integral part of 

fundamental human rights' .208 While the Vienna Declaration was seen as a progressive 

step insofar as the United States did not oppose the inclusion of the right to 

development, no further elaboration as to the content of the right was forthcoming. 

Thus the UN having declared the existence of the right to development was faced with 

the ignominious task of defining it. The UN embarked on this quest with much vigour. 

For instance, the Commission on Human Rights established a Working Group on the 

Right to Development in 1993 to, amongst others, monitor and review progress made in 

the promotion and implementation of the right to development. From 1997 the work of 

the Working Group was supported by an independent expert who was replaced in 2004 

by the high-level task force on the implementation of the right to development. While 

undoubtedly these efforts have contributed to the conceptual clarity of a right to 

development, it has done little to remedy the malady of an uncertain content which must 

be overcome in order to be potentially considered a human right. 

The logic of the right to development, particularly the human-centred emphasis, 

resonates with human security. However, it does tend to undermine the notion of 

human rights. As David P. Forsythe remarks '[i]f development implies inherently 

minimum standards of socio-economic and civil-political behaviour, then one cannot 

speak clearly about development and human rights'. 209 It is precisely this broader 

notion of development that is intimated by the second preamublar paragraph of the UN 

Declaration on the Right to Declaration. Thus on Forysthe's analysis development and 

207 UN GA Res 41/128 (n 179) second preamublar paragraph. 
208 UN GA 'Vienna Declaration and Programme of Action' (12 July 1993) AlCONF.157/23, para 10. 
209 David P. Forsythe, 'Human Rights and Development: A Concluding View' in Forsythe (ed) (n 176) 

351-2. 
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human rights become 'confused and redundant' .210 With these controversies plaguing 

the right to development as a human right it is unsurprising that human rights-based 

approaches to development emerged. For while the right to development may be 

properly seen as a child of the 1980's the human rights-based approach is a product of 

the 1990's, born at the confluence of the project to mainstream human rights at the UN 

and the impasse as to the 'development' of the right to development. 

(ii) The Human Rights-Based Approach to Development 

Since the early 1990's there has been a discernible shift towards human rights-based 

approaches or rights-based approaches to development. 211 This Section details what 

may be referred to the UN human rights-based approach to development. This is 

articulated in documents such as 'An Agenda for Development' and subsequently 

elaborated upon in documents such as the Millennium Report and In Larger Freedom 

and by UN organs and agencies such as the UN Office of the High Commissioner for 

Human Rights (OHCHR) and the UNDP. However as the UN, particularly the OHCHR 

and the UNDP, interchange the terms of human rights-based approach and rights-based 

approach, it is necessary to offer a clarification as to the terminology employed in this 

Section, that of 'human rights-based approach'. 

While human rights based approaches or rights based approaches to development have 

flourished in the last ten years or so, there has been little agreement as to definition.
212 

The absence of an agreed definition is exemplified and compounded by the ease at 

which the key terms 'human-rights based approach' and 'rights-based approach' are 

interchanged. To some commentators the difference between the terms, albeit a subtle 

210 Ibid 351. 
211 Celestine Nyamu-Musembi and Andrea Cornwall offer an insightful analysis into why such 
approaches to development have emerged at this moment, identifying five causal factors. These are: the 
end of the Cold War; role of non-governmental organisations; changes in way aid is delivered within 
context of changed global and political environment; increased emphasis on participation in development; 
assurance that the human rights-based approach does not come with the ideological baggage of the right 
to development. Celestine Nyamu-Musembi and Andrea Cornwall, 'What is the 'rights-based approach' 
all about? Perspectives from international development agencies' (IDS Working Paper 2342004) 
<http://www.ids.ac.uk/ids/bookshop/wp/wp234.pdf.>accessedI9July2005.1 O. 
212 This lack of definition in part prompts Cecilia M. Ljungman to assert that 'human rights based 
approaches' are better understood as human rights based perspectives. However, this is the 'first step in 
the gradual process towards full-scale application of a rights-based approach'. Cecilia M. Ljungman, 
'Applying a Rights-Based Approach to Development: Concepts and Principles' (Paper presented at 'The 
Winners and Losers from the Rights-Based Approaches Development', University of Manchester, 

February 2005) 
<http://www.sed.manchester.ac.uklidpmlresearchlevents/february2005/documentslLjungman OOO.doc> 

accessed 11 August 2006, 6. 
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one, is of practical significance and thus strict adherence to the appropriate terminology 

is required. As Celestine Nyamu-Musembi and Andrea Cornwall succinctly explain: 

A 'human rights approach' ... signals an emphasis on legal codification and nonnative 
universality or rights, while a 'rights based approach' incorporates a more all
encompassing reference to people's general sense of equity, justice, entitlement and/or 
fairness213 

On this understanding the type and form of development which is instituted is 

determined, if not dependent, upon the extent to which international human rights law is 

incorporated into development. In a similar vein, James C.N. Paul's synopsis of the 

sources of what he calls the international law of development, it is the primacy accorded 

to international human rights law that imparts the legal nature of his international law of 

development. This is particularly apparent in contrast to the other sources cited, such as 

GA Resolutions, which are properly understood as 'soft law'. 214 Indeed, the UN 

OHCHR has stated that the legal character of international human rights law lies at the 

heart of the human rights based approach to development.215 Similarly one of Cecilia M. 

Ljungman's distinctive features of human rights-based approaches to development is 

the legal basis as founded on obligations specified in international human rights law.216 

In short, it is precisely the incorporation of international human rights law into 

development that distinguishes human rights based approaches from rights based 

approaches. Moreover, the extent to which international human rights law is 

incorporated serves to distinguish within the multiplicity of human rights based 

approaches. Nyamu-Musembi and Cornwall assessed approaches adopted by various 

international development agencies such as the UN, the World Bank and CARE, and 

concluded that there are four ways in which human rights are employed in development. 

First, human rights are used as set of normative principles to guide development; second, 

human rights provide a set of instruments by which to assess development; third, a 

213 Nyamu-Musembi and Cornwall (n 211) 14. 
214 James C.N. Paul, 'The United Nations and the Creation of an International Law of Developmenf 
(1995) 36 Harvard International Law Journal 307. 
215 UN High Commissioner for Human Rights, 'Bridging the Gap between Human Rights and 
Development: From normative principles to operational relevance' (Presidential Address to the World 
Bank, 3 December 2001) 
<http://www.unhchr.ch/huricane/huricane.nsf/viewOl/2DA59CD3FFC033DCC1256BIA0033F7C3?open 
document> accessed 11 August 2006. . . . 
216 Ljungman (n 212) 7. The second feature is the normative feature prov~ded by ~te~no~~1 human. 
rights law from which Ljungman identifies six key principles of universalism an~ ~nal~enablh~, equ.ahty 
and non-discrimination, indivisibility and interdependence of human rights, pamclpanon and mcluslOn, 
accountability and the rule of law. Finally human rights-based approaches to development are cogmsant 
that the process of realising the goal is a goal itself, that is human rights are a means to an end and an end 
in itself. 
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human rights component is integrated into development programmes; and finally, 

human rights justifies development policies aimed at strengthening institutions and 

participation therein.217 

Given the different permutations implicit in human rights based approaches it is 

unsurprising that there is a marked tendency in the academic literature to discuss the 

merits of incorporating international human rights law into development and the 

implications for the development community. 218 For instance Mary Robinson has 

enumerated the criticisms of the incorporation of international human rights la\\', which 

she notes largely originate from within the development community, as follows: 

(1) human rights are political; 

(2) human rights are unrealistic; 

(3) human rights are abstract, cannot be applied practically; 

(4) human rights cannot cope with time; 

(5) law and poor and do not mix219 

Nevertheless, a common motivation or justification for the incorporation of 

international human rights law permeates the various approaches, which Robinson 

explains thus: '[r]ights lend moral legitimacy and reinforce principles of social justice 

that already underpin much development thinking'. 220 Thus the above equation of 

human rights to international human rights law for the purposes of definition takes on 

added significance in the immediate context. First, human rights based approaches to 

development seek to harness the trans formative power or utilise the legitimising 

function of human rights by way of incorporating, to various degrees, international 

human rights law. Second, Mary Robinson's observation that the human rights 

principles pertaining to social justice 'already underpin much development thinking' 

speaks directly of the common ground shared by human rights and development.
221 

These two features are reflected in the prevailing academic concern with the merits of 

incorporating international human rights law into development and the resultant 

implications for the development community. Howc\'Cr. human security demands a 

217 Nyamu-~lusembi and Cornwall (0 211) 46. 
218 Sec e,g, Peter U\'in, Human Rights alld De\'e1opmt'n! (Kurnarian Press 2004), , 
219 Mary Robinson, 'What rights can add to good development practice' in ,\lstoo aod Robmsoo (cds) (0 

199) 2) -41. 
220 Ibid. 
221 Author's italics. 



reorientation In that the relationship at issue is understood as human rights and 

development as opposed to human rights in development. Indeed, such a reorientation 

demands consideration of the implications of incorporation for the human rights 

community and an assessment of the impact of incorporation on international human 

rights law. This is a particularly pertinent issue in light of Robinson's assertion, 

prevalent in the literature,222 to the effect that there are significant points of correlation 

between human rights and development upon which to base the incorporation of 

international human rights law into development. At this juncture it may be useful to 

recall the critique of human rights offered by Amartya Sen who concluded that case for 

rights in development rests on the intrinsic importance and the consequential role in 

providing 'political incentives and economic security, and the constructi\'c role in 

creating 'values and priorities' .223 

The UN human rights-based approach to development is motivated by harnessing the 

transfonnative power of human rights and is grounded in the commonalities between 

human rights and development. However it remains to be determined whether due 

consideration is given to the implications for the human rights community and thc 

impact on the evolution of international human rights law in adopting and implementing 

a human rights-based approach to development. 

B. UNDP Practice and Activities ill relatioll to Humall Rights 

In 1989 Theo van Boven observed that the UNDP only gives 'marginal consideration' 

224 . d h 1· d to human rights concerns. In 1998 the UNDP Issue t e po ICY ocument 

'Integrating Human Rights with Sustainable Human Development' in response to the 

SG's call to integrate human rights into UN activities.225 Cristina N. Campanella noted 

that the UNDP adopted a three pronged approach to human rights in dc\clopment 

therein. The first aspect concerned the commitment to establish the right to 

development, while the second angle at which the UNDP approached human rights was 

to stress the human rights component of the human-centred sustainable human 

~~~ See for example. United :\ations Development Programme (L':\DP), Hllman [)lTt.'/o{JfIlt'n( Rl,{,(lr( 

}(}(}() (OUP Oxford 2000). 
~~,\ Amarta Sen, Development as Freedom (OLP Oxford 2001) 246, 
"4 -- van Boven (n 176) 128. 
~~5 l :i\[)P, 'Integrating Human Rights' (n 177) 



development scheme. Finally the UNDP emphasised the need for legislative, executive 

and judicial reforms, that is advocated the adoption of good governance measures. 226 

This was not a major policy reformulation on the part of the UNDP for, as noted above 

in Chapter One, the 1990 HDR in putting forward the notion of human development 

heralded the emergence of a multidimensional approach to development. Human 

development as understood and elaborated upon by the UNDP emphasises the centrality 

of the person and stresses protection and empowerment strategies in addition to the 

achievement of economic growth. The apparent commonalities between the fledging 

notion of human development and the more established one of human rights did not go 

un-noticed. Indeed the UNDP had sufficiently elucidated its position in respect of 

human rights by 2000 to devote the HDR to exploring the relationship between human 

development and human rights, stating: 

Human development and human rights are close enough in motivation and concern to 
be compatible and congruous, and they are different enough in strategy to supplement 
each other fruitfully27 

Having articulated its policy regarding human rights the UNDP proceeded to identify 

'three strategic areas of intervention' in the 2005 Practice Note, 'Human Rights and 

UNDP,.228 First the UNDP pledged to support national systems for the promotion and 

protection of human rights. This includes activities such as advocacy and awareness 

raising, human rights education and training, supporting the establishment and 

functioning of national human rights institutions and national human rights action plans. 

The UNDP produced the Human Rights World Map which collates country-specific 

human rights information, as a tool to aid UNDP staff in such activities. 

The second strategic area identified in the Practice Note is the promotion and 

application of a human rights-based approach to development programming. This 

involves capacity building and training of UNDP staff, human rights-based assessments 

and analyses of development situations and the integration of human rights into country 

programmes. In this regard the UNDP refers to the 2003 'Common Understanding' 

document noted above as an operationalising tool. However, Nyamu-Musembi and 

Cornwall, for the purposes of their 2004 paper, were unable to find a human rights 

226 Cristina N. Campanella, 'The United Nations' New Approach to Human Development and Poverty' 
(2001) 17 New York Law School Journal of Human Rights 951, 954. 
227 UNDP, HDR 2000 (n 222) 19. 
228 UNDP, 'Human Rights in UNDP' (Practice Note 2005) 4 
<http://www.undp.orglgovemance/docsIHRPN English.pdf.> accessed 11 August 2006. 
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based assessment in any specific country programme, based on the Common 

Understanding or otherwise. This prompted the suggestion that a 'deliberate attempt is 

being made to systematise and 'plan' for rights' .229 

Finally, greater engagement with the international human rights machinery was 

identified as the third area of UNDP activity and entails, amongst others, advocacy for 

the ratification and implementation of international and regional human rights treaties 

and advisory, technical and financial support in submitting state reports to relevant UN 

treaty monitoring body. Yet the UNDP readily acknowledges, while country offices 

support the international human rights system, this would benefit from being on an 

institutional footing. 230 This admission echoes Nyamu-Musembi and Cornwall's 

suggestion regarding the absence of human rights-based assessments in country 

programming. Nevertheless, the UNDP forged an area of cooperation with the OHCHR 

through the establishment of HURIST (Human Rights Strengthening Initiative), a joint 

programme with the primary purpose of identifying best practices and learning 

opportunities to develop national capacities for promoting and protecting human rights 

and applying human rights-based approach to development. 231 

In short there is little evidence of the successful integration of human rights into the 

development programming of the UNDP or adoption ofa human rights-based approach, 

particularly at an institutional level. Indeed a recent UN report noted that amongst UN 

agencies and organs human rights were still seen as a specialised and separate area.
232 

While UNDP country offices have issued training manuals for human rights-based 

approaches to development, such as the Philippines,233 this has occurred on an ad hoc 

basis and reinforces the dearth of guidance required for the successful 

institutionalisation of such a policy. Ljungman identified a key challenge to 

operationalising human rights-based approaches as the absence of tools in particular 

documents providing practical guidelines. 234 Nevertheless, this tension between 

229 Nyamu-Musembi and Cornwall (n 211 )211, 20. 
230 UNDP, Practice Note 2005 (n 228) 17. 
231 <http://www.unhchr.ch/developmentlhuristproject.d~c> accessed 11 August 2006. . 
232 Interagency Workshop on Implementing a Human Rights-Ba~ed Approach to Development, Report,of 
the Second Interagency Workshop on Implementing a Human Rights-Based Approach to Development 
(2003) <http://www.undp.org/govemance/cdromhrlhomepage.html> accessed II A~gust 20?~. . 
233 United Nations Philippines, 'Rights-Based Approach to Development Progra~~: T~ammg Manual 
(2002) <http://www.crin. org/ docs/resourcesipublicationslhrbaplRBAmanuel UN PhI hppmes.pdf.> 

accessed 11 August 2006. 
234 Ljungman (n 212) 15. 
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rhetoric and practice appears to be contiguous, stretching beyond the UNDP. Nyamu

Musembi and Cornwall conclude their assessment of human rights-based approach 

which included the UNDP, UNICEF, the World Bank, bilateral agencies such as DIFA 

and NGO's such as CARE, with the observation, 'little of what is actually done 

involves the kinds of institutions, or even instruments, conventionally associated with 

human rights' .235 

c. The Pursuit of Human Security by the UNDP: Some observations 

It is possible to conclude this review of the two main manifestations of the relationship 

between human rights and development in international law with a number of 

observations. The human security perspective found that human rights and development, 

while sharing common points of reference and indeed must be considered mutually 

reinforcing are conceptually distinct. In some respects the right to development blurred 

the conceptual boundaries and thereby undermined the notion of human rights. The 

requirement that human rights and development remain distinct exposed the current 

manifestations of the relationship between human rights and development as one-sided 

which may be characterised as human rights in development. The primary concern of 

the right to development and the UN human rights-based approach is to harness the 

(perceived) transformative power of human rights for the benefit of development. 236 

The utilisation of the legitimising function of human rights was plainly apparent in the 

tension between the human rights rhetoric employed by the UNDP and actual practice, 

as detailed above. 

A further observation is that the human security perspective demands a reorientation of 

the relationship between human rights and development towards mutual reinforcement 

rather than (potential) mutual limitation. This involves, at least, awareness of the 

implications of incorporation of international human rights law into development for the 

human rights community and an assessment of the impact of such incorporation on 

international human rights law, given the points of congruence from which 

incorporation is founded. The importance attached to strengthening the UN human 

rights machinery, especially the institutional arrangements, in the first tributary of the 

UN human rights-based approach as a necessary component of the UN development 

2JS Nyamu-Musembi and Cornwall (n 211) 45. (Italics in original). . 
236 This is characterised as 'perceived' as whether calling upon the language of human nghts actually 

benefits development is outside the scope of this study. 
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agenda, is a welcome advancement towards realigning the relationship between human 

rights and development. It also resonates with the role of the UN in the achievement of 

human security. 

v. BUILDING BRIDGES: A ROLE FOR THE UN HIGH COMMISSIONER 

FOR HUMAN RIGHTS? 

Since the adoption of the Universal Declaration on Human Rights in 1948, the creation 

of a UN High Commissioner for Human Rights (HCRR) as an 'overarching institution' 

to deal with human rights violations237 had been persistently proposed and consistently 

rejected. 238 With the demise of the cold war, there were renewed calls for the 

establishment of a HCHR and the 1993 Vienna Declaration and Programme of Action 

in 1993 recognised the 'necessity for a continuing adaptation of the United Nations 

human rights machinery to the current and future needs in the promotion and protection 

of human rights ,239 and in particular, the improvement of the coordination, efficiency 

and effectiveness of the human rights organs of the UN. To this end the Vienna 

Declaration recommended that the GA consider as a 'matter of priority [. . .] the 

question of the establishment of a High Commissioner for Human Rights for the 

promotion and protection of all human rightS.240 The GA 'somewhat surprisingly,241 

complied and after considerable debate passed Resolution 48/141 on the 20th of 

December 1993, thereby creating the post of the UN HCHR.242 

Under GA Resolution 48/141 the HCHR is the 'official with principal responsibility' 

for UN human rights activities and thus is charged, amongst others, to 'promote and 

protect the effective enjoyment by all of all civil, cultural, economic, political and social 

rights' and to 'coordinate the human rights promotion and protection activities 

throughout the United Nations system'. 243 While the mandate of the HCHR has 

237 Markus G. Schmidt, 'The Office of the UN High Commissioner for Human Rights' in Raija Hanski 

and Markku Suski (eds)(n 202) 169. . . . 
238 On the history of the proposals to establish a HCHR see Philip Alston, 'The Uruted Nat10ns H1gh 
Commissioner for Human Rights' (1995) The American Society of International Law Newsletter and 
Janet E. Lord, 'The United Nations High Commissioner for Human Rights: ~hallenges and ') 
Opportunities' (1995) 17 Loyola of Los Angeles International an~ Compar~tlve Law Jou~n~/3_9. See 
also Ton lM. Zuijwijk, Petitioning the United Nations: A study In human rzghts (St Martm s Press New 

York 1982) 117 -136. 
239 UN GA, 'Vienna Declaration' (n 208) para. 17. 
240 Ibid para. 18. 
241 Alston, 'The United Nations High Commissioner' (n 238). . . . 
242 UN GA Res 48/141, 'High Commissioner for the Promotion and Protect10n ofall Human Rights (20 

December 1993) AlRES/48/141, para. 1. 
243 Ibid para 4, 4(a) and 4(i). 
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remained a 'contentious issue' ,244 guidance is forthcoming from the lli Charter \vhich. 

along with the UDHR and other 'international instruments of human rights', provide the 

legal landscape within which the HCHR operates. 245 As such, the Charter recognition 

of the interdependence of the 'three great purposes' of the UN - human rights. security 

and development - necessarily informs the mandate and activities of the HCHR. 

Further, the creation of the post of HCHR was hailed as 'an affirmation of the 

commitment of the international community to move toward a world in \\hich all 

persons are guaranteed their fundamental rights' 246 and as such has a particular 

resonance with the human security framework developed in Part One. Thus, this Part 

evaluates the role of the HCHR in the fields of security and development in order to 

assess the contribution to the achievement of human security. The assessment occurs 

against the backdrop of UN reform initiatives which confirm the interdependence of 

human rights, security and development and intends to offer further elaboration. by way 

of exploration of relevant policy documentation and the practice of the HCHR, of the 

series relationships forming human security, that of human rights and security on the 

one hand, and human rights and development on the other. 

Under GA Resolution 481141, the HCHR is charged with playing an active role in 

'removing the current obstacles' and 'meeting the challenges' impeding the 'full 

realisation of all human rights' and in 'preventing the continuation of human rights 

violations throughout the world' .247 This broad 'right of initiative' has been interpreted 

by successive HCHR's as bequeathing a mandate in the field of peace and security. and 

more specifically in respect of peace operations. 248 Indeed Bertrand Ramcharan 

observed that not only has the HCHR addressed the SC along with providing monthly 

briefings to the President of the SC, but the main thrust of the OHCHR in the field of 

peace and security has been the integration of human rights in peace-making, peace

keeping and peace-building.249 This is unsurprising given the clear Charter logic of the 

interrelationship between respect for human rights and fundamental freedoms and the 

maintenance of international peace and security, and indeed is in line human rights 

mainstreaming, a programme prompted by the inaugural promise of the then SG. Kofi 

244 Alston. 'The United Nations High Commissioner' (n 238) 
245 l i)'\ GA Res 48il41 (n 242)para. 3 (a). On this aspect of the mandate of the Hell R, see I (lId (n 238) 

356 - 357. 
24(> Lord (n 238) 363. 
24" ll)'\ GA Res 4S 141 (n 242) para. 4 (f). 
24sSchmidt(n237) 171. .. 1 Il( 
'4'1 . h IH s" .'", l\lartl'nus '\iJ'hoffThe IIJl.!ue L()(l_) - 1 - Bertrand Ramcharan Human RIg fs am umall U 1111,.' \" ~ 
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Annan, 'to ensure that human rights take their rightful place as a central concern of the 

United Nations and of the international community', 250 which entails enhancing the UN 

human rights programme and integrating human rights into all UN activities, including 

d 't 251 Y . h . peace an secun y. et, notwit standIng the 'greater awareness of the need to take 

human rights into account' and indeed the impetus of UN reform whereby the inter

relationship of human rights and security is prominent, the role of the HCHR in the field 

of peace and security is underdeveloped. 252 

In 2003 as part of a general plea for strategic management of the post of HCHR, 

Fionnuala NiAolain, persuasively argued for the inclusion of peace and security as a 

strategic priority of the HCRR to reflect the priorities of UN reform, which would 

include, amongst others, consultation between the OHCHR and key actors such as the 

Department of Peacekeeping Operations (DPKO) and the High Commissioner for 

Refugees, along with 'the integration of human rights norms in post-conflict peace

keeping operations,.253 The 2005 Plan of Action adopted by the HCHR in response to 

the SG's 2004 Report, In Larger Freedom, which spoke of strengthening the OHCHR 

and of the interrelationship between human rights and international peace and security, 

identified peace and security as a strategic priority of the OHCHR.254 More specifically, 

the Plan of Action, which 'charts a course to strengthen' the HCHR and the 'overall 

vision for the future direction' of the OHCHR,255 stated: '[t]he protection of human 

rights must be at the core of policies to address conflict' at all stages, and advocated the 

250 Kofi Annan, 'Strengthening the United Nations Action in the Field of Human Rights: Prospects and 
Priorities' (1997) 10 Harvard Human Rights Journal 1, 1. 
251 The UN SG designated 'human rights as cutting across' security and development'. UN SG, 
'Renewing the United Nations: A Programme for reform' (14 July 1997) UN Doc Al511950, para. 28, 78. 
252 UN SG, In Larger Freedom (n 154) para. 144. The Brahimi Report saw the OHCHR as playing a 
pivotal coordinating role in 'integrated mission task forces' and yet observed that 'the ability of the Office 
of the United Nations High Commissioner for Human Rights to plan and support the human rights 
components of peace operations needs to be reinforced'. 'Report of the Panel on United Nations Peace 
Operations' (21 August 2000) Al55/305-S/2000/809, paras. 198 - 245 (integrated missions), xii; Hurst 
Hannum, 'Human Rights in Conflict Resolution: The Role of the Office of High Commissioner for 
Human Rights in UN Peacemaking and Peacebuilding' (2006) 28 Human Rights Quarterly 1; and, 
Katrina Mansson, 'Integration of Human Rights in Peace Operations: Is there an Ideal Model' (2006) 13 
International Peacekeeping 547. .. 
253 Fionnuala Ni Aolain, 'The First Ten Years of the Office, and the Next: Looking Ahead: Strategic 
Priorities and Challenges for the United Nations High Commissioner for Human Rights' (2004) 35 
Columbia Human Rights Law Review 469,478. . 
254 The United Nations High Commissioner for Human Rights (HCHR), 'The OHCHR Plan of Actlon: 
Protection and Empowerment' (United Nations Geneva May 2005) 
<http://www.ohchr.org/english!planaction.pdf> accessed 16 July 2007. .. 
m Ibid para. 2. The Strategic Management Plan unveiled in 2006 'details the means .by ,WhiCh we a~m .to 
work with Member States to operationalise' the vision articulated in the 'Plan of Action. OHCHR, High 
Commissioner's Strategic Management Plan 2006 - 7' 
<http://www.ohchr.org/english!aboutldocs/strategic.pdf> accessed 3 September 2007. 
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adoption of a human rights based approach to vanous issues such as peace and 

security. 256 In particular, the Plan of Action identified the two primary avenues by 

which the OHCHR pursues human rights in the field of peace and security, namely. 

through human rights field presences 257 and second, by way of human rights 

components in peace operations.258 

Human rights field presences are a relatively new phenomenon which were provided for 

in the 1993 Vienna Programme for Action and have become the cornerstone of OHCHR 

practice. 259 While, the first human rights field presence in Rwanda 'highlights the 

limitations' of the mandate of the HCHR as contingent upon the invitation of the host 

state,260 the potential of human rights field presences as 'a reliable early-warning 

mechanism' is well-recognised261 and the Plan of Action seeks to capitalise on such 

potential through the provision, analysis and evaluation of country specific information 

in order 'to anticipate looming human rights crises and to highlight the human rights 

implications of unfolding crises' .262 Nonetheless, the Plan of Action recognises that the 

crucial task of the human rights field presences is to ensure that the information is 

'brought to the attention of those with a responsibility to act'. 263 Indeed, Katrina 

Mansson underscored the need for a clearly defined and institutionalised relationship 

between the OHCHR and the DPKO when she observed in the context of the Rwandan 

genocide that the warning of the Special Rapporteur on Extra-Judicial, Summary or 

Arbitrary Executions as to the impending genocide did not reach the field presence and 

the relevant peace-keeping operation. 264 

To this end, the 2000 Brahimi Report on UN Peace Operations recommended, amongst 

others, that the OHCHR coordinate and institutionalise human rights in peace 

operations, stating that a human rights component is 'critical to effective peace-

256 HCHR, 'The Plan of Action' (n 254) paras. 16 and 68. 
257 Ibid para. 81. 
258 Ibid para. 79. 
259 UN GA, 'Vienna Declaration' (n 208) para. 69. See for example the Annual Re.ports of the OHCHR 
which reflect a greater emphasis on field presences, available on the OHCHR webslt~ . 
<http://www.ohchr.orgl> accessed 3 September 2007. See also Anne Gallagher, 'Uruted NatIOns Human 
Rights Field Operations' in Hanski and Suski (eds) (n 202) 251; Hannum (n 252). 
260 Schmidt (n 237) 173. 
261 Ibid 172. See also Gallagher (n 259) 251. 
262 HCHR, 'The Plan of Action' (n 254) para. 81. 
263 Ibid. 
264 Mlnsson (n 252)554. 
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building'. 265 In this light, the 1999 Memorandum of Understanding between the 

OHCHR and the DPKO which provides the basis for human rights components in peace 

operations, is to be welcomed.
266 

As such, the MOU, which was renewed in 2002. 

speaks of enhancing the cooperation between the OHCHR and DPKO in order to affect 

a 'unified United Nations approach' to human rights in peace operations.~67 The \10L 

sets out six key areas and methods of cooperation between the OHCHR and the DKPO. 

while recognising that a human rights component of a peace operation must be founded 

on monitoring and promotion in order to ensure a comprehensive approach. Under the 

MOU the DPKO shall consult with the OHCHR in the planning, design and 

establishment of the human rights component of peace operations,268 while the OHCHR 

shall provide the necessary institutional support including the 'provision of relevant 

training, documentation, materials and methodological tools developed by the OHCHR 

as well as advice as required' .z69 According to the MOU the activities of the human 

rights component of peace operations shall be based on international human rights 

standards and be directed to promoting an integrated approach to human rights 

monitoring and promotion, with due regard to 'civil, cultural, economic, political and 

social rights, including the right to development' and to groups such as children and 

displaced persons, that require special protection. 270 Further, staff of peace operations 

shall receive appropriate human rights training and be aware of and abide by the 

relevant international human rights standards, and to this end the OHCHR shall prepare 

training manuals. 271 Finally the MOU stipulates certain procedural requirements in 

respect of reports, administration and funding, and joint initiatives.
272 

Nevertheless, Mansson questions 'how these ambitious arrangements materialise in 

operations with no human rights components' and indeed, this 'serious flaw' is not 

remedied by DPKO policy document 'Handbook on United Nations Multidimenstional 

Peacekeeping Operations' in which the policy framework for human rights components 

in peace operations are further explicated. Moreover, the role of the OHCHR in peace 

~65 Brahimi Report (n 252) para. 41. . . ' 
~tlh Memorandum of Understanding between the Office of the High ConmllsslOner for Human Rights and 

the Department of Peace-Keeping Operations (5 November 1999) 
h ' / / d k ht d }1 ]u!\' 2007 The \Iol' was subs~quentl\' ttp:/\\'\\'\\'.unhchr.chhtm!/menu2 4 mOll p o. m accesse -. .' -
revised in 2002. 
"'16; • 
- Ibid para. 1. 
268 Ibid. 
'69 Ib'd . I para. 4. 
270 Ib'd -I para.). 
271 Ibid paras. 12 and 15. 
27' . - Ibid paras. 6 - 11. 



operations the importance of which Mansson stated 'annot be understated,273 is 

conspicuous for its absence in this key policy document. 274 Yet, the OHCHR lists five 

activities in this regard, namely, the development of training materials, the provision of 

training, support and facilitation of training programmes organised by the DPKO and 

others, technical support to field staff, and advice and assistance to the DKPO, member 

states and the OHCHR in respect of integrating human rights into policy documents and 

training manuals. 275 Indeed, the collaboration between the OHCHR and DPKO as 

founded on the MOU has received cautious endorsement with a leading NGO 

remarking that while closer collaboration was required in the context of post-conflict 

reconstruction in Sierra Leone, it nevertheless, 'appears that this inter-agency 

collaboration has given good results in other post-conflict situations'. 276 That the 

uncertain position of the MOU is reflected in the mixed record of implementation is 

unsurprising and, furthermore, illustrates the different perspectives brought to bear on 

the role of the HCHR in peace operations by the primary actors involved in integrating 

human rights into peace and security - the DKPO and the HCHR. 

Indeed, the high rhetoric of these policy statements emanating from the DPKO and the 

HCHR has not been met in practice. For instance, Hurst Hannum observes that the 

'meshing of two perspectives' that of security and human rights, 'occurred too quickly 

for each component to fully understand what was expected of it' .277 Mfmsson similarly 

questions the integration of human rights into peace operations, noting the myriad of 

institutional designs as a barrier to the successful integration of human rights and 

suggesting further analysis.278 Indeed in this regard, Michael O'Flaherty remarks that 

while 'much has been achieved in the short history of human rights programming within 

peace missions', 'clarification of core doctrine', that is of principles and goals of human 

rights programming within the broader context of peace operations is urgently required. 

Such clarification would in turn facilitate the evaluation of peace operations with human 

273 Mansson (n 252) 559. . '" 
274 Department of Peacekeeping Operations, 'Handbook on United NatIons MultIdImensIonal 
Peacekeeping Operations' (United Nations Geneva 2003) 101 - 112. 
2750HCHR, 'Annual Report 2005'< http://www.ohchr.org/english/aboutldocs/annualreport2005.pdf> 
accessed 3 September 2007. . , ... 
276 International Institute for Democracy and Electoral ASSIstance, ReconcIhatIOn Lessons Learned from 
United Nations Peacekeeping Missions - Case Studies - S~erra Leon~ a~d Timor L'Este' (~eport 
prepared by the International IDEA for the Office of the HIgh COmmlSSIOner for Human Rights 
(OHCHR), Annual Head ofField Presences (HOFP) Meeting. Genev~, Nove~ber 2004) 21 
<http://www . idea. intlconflictlsr/uploadipolicypaperReconcilation ET Imor Sierra Leone .pdf> accessed 29 
July 2007. 
277 Hannum, 'Human Rights in Conflict Resolution' (n 252) 4. 
278 Mansson (n 252) 556 - 558. 
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rights components which is similarly urgently required in order to successfully integrate 

human rights into peace operations. He also refers to comprehensi\'e professional 

training programmes and consistent application of human rights programming as 

requiring attention. In short, that the activities pursued by the HCHR in support of 

human rights in peace operations are predominantly the pro\'ision of technical 

assistance and human rights training, is merely a first step in etching out a role for the 

HCHR in the field of peace and security, the next step is the clear articulation of . a 

coherent policy framework' as promised in the Plan of Action. 279 

While, the fledging role of the HCRR in the field of international peace and security is 

founded in the UN Charter and supported by initiatives such as human rights 

mainstreaming and UN reform, it remains underdeveloped and skewed in favour of 

peace and security. Indeed, the HCHR focuses on one aspect of peace and security, that 

of peace operations, to the detriment of other issues for example, as Ni Aolain 

demanded, transitional justice, notwithstanding a clear recognition of the place of 

human rights at all stages of conflict prevention, management and resolution. Similarly, 

the type of activity undertaken by the HCHR is constrained by operational 

considerations such as whether the peace operation provides for a human rights 

component, and by the institutional considerations of collaboration with the DPKO. In 

this light, it is unsurprising that the HCHR has etched out a largely ad\'isory role. 

Nonetheless, as the DPKO formulated the policy document explicating the framework 

within which to integrate human rights into peace operations, the role of the HCHR as 

'lead agency' for human rights as mandated under GA Resolution 48/141, is 

undermined. In this respect it is noteworthy that the policy document did not stress the 

legal obligations arising from international human rights standards and thus reflects the 

skewed emphasis on peace and security considerations. In the last analysis, the rok of 

the HCHR in the field of international peace and security does not retlect the 

interdependent relationship between human rights and security cn\'isaged by human 

security. More importantly, human rights are not present at all stages of contlict 

resolution, management and prevention, either in policy or in practice and thus the 

achievement of human security is impeded. 

~79 HCHR, 'Strategic \1anagement' (n ~55) ~5. 



In contrast, GA Resolution 48/141 bestows a specific mandate in respect of 

development on the HCRR, namely to 'promote and protect the realisation of the right 

to development and to enhance support from relevant bodies of the United Nations 

system for this purpose' ,280 and the HCRR has carved out a more substantial role in 

respect of development than in relation to security. The OHCHR has pursued this 

specific mandate from three angles,281 firstly by demonstrating a commitment to 

implementing the right to development by undertaking activities supporting the Working 

Group on the Right to Development and the high-level task force on the implementation 

of the right to development. These activities tend to be oriented towards the support 

and development of research documents and/or supporting the formulation of policy 

documents.282 Second the OHCHR pursues its mandate in respect of development by 

way of advocating human rights-based approaches. Indeed the current HCHR, Louise 

Arbour, in setting forth the Plan of Action for the OHCHR in response to the proposals 

for strengthening the OHCHR contained in In Larger Freedom, stipulated that the 

OHCHR will 'build on existing expertise in rights-based approaches' in terms of 

mandate in respect of development283 . The activities of the OHCHR in this regard 

include supporting the conceptual clarification of human rights-based approaches, such 

as the 2006 document 'Frequently Asked Questions on a Human Rights-Based 

Approach to Development Cooperation'. 284 A human rights-based approach is also 

apparent in the thematic work undertaken by the OHCHR, for instance in respect of 

poverty reduction strategies. 285 Finally, the OHCHR actively pursues interagency 

cooperation and coordination through mechanisms such as HURIST as noted above a 

joint programme with the UNDP.286 

These activities underscore that the HCHR primarily plays a facilitative role by 

enhancing the coordination, efficiency and effectiveness of the various organs of the 

280 Ibid para. 4 (c). 
281 This is derived from an assessment of the Annual Reports of the OHCHR and the reports of the HCHR 
to the Commission on Human Rights pursuant to a 1998 resolution of the Commission, available on the 

OHCHR website <www.ohchr.ch > 
282 See UNHCHR, 'The Right to development' (Report of the United Nations High Commissioner for 

Human Rights 2005) E/CN.4/2006/24. 
283 HCHR, 'Plan of Action' (n 252) para. 11,68 and 69. 
284 OHCHR, Frequently Asked Questions on a Human Rights-Based Approach to Development 

Cooperation (United Nations Geneva 2006). . . 
28S See OHCHR Human Rights and Poverty Reduction: A Conceptual Framework ~UDlted NatIOns 
Geneva 2004) ~d the Annual Reports of the OHCHR for an expo~iti~n of human nghts-based 
approaches in respect of thematic areas such as gender, AIDS and mdlgenous peop~es. 
2«6 The third section covered by the annual Report to the Commis~ion on ~uman Rights ~ursuant to the 
Commission Resolution 1998172 pertains to interagency cooperatIOn and mcludes agencies such as the 

UNDP, FAO, UNAIDS, UNESCO, UNICEF and WHO. 
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UN dedicated to human rights. However para 4 (f) f th GA . 0 e Resolution is of 

particular note in that it endows the HCRR with a sufficiently broad power of initiative 

in order to overcome obstacles to and to meet the challenges facing human rights 

promotion and protection, and to prevent the continuation of human rights violations. 

As noted successive HCRR have based increasing involvement in conflict prevention 

on this provision of the Resolution.287 Arguably Mary Robinson as HCRR (1997-2002) 

exercised a similar power of initiative in respect of development. 288 Thus the role of the 

HCRR in development has moved beyond the merely facilitative to active engagement 

as clearly seen in the advocacy of a human rights-based approach to development 

cooperation. 

In the policy document 'Frequently Asked Questions' the OHCRR explains what is 

meant by a human rights-based approach to development. According to the OHCHR 

this is: 

a conceptual framework for the process of human development that is normatively 
based on international human rights standards and operationally directed to promoting 
and protecting human rights. It seeks to analyse inequalities which lie at the heart of 
development problems and redress discriminatory practices and unjust distributions of 
power that impede development progress289 

There are three essential attributes of a human rights-based approach which are drawn 

from the 2003 UN Common Understanding, the first of which is the requirement that 

the main objective in the formulation of development policies and programming is the 

fulfilment of human rights. The second attribute is the identification of right holders 

and duty bearers, while the third attribute comprises of six principles derived from 

international human rights treaties which guide all development cooperation. These 

principles are: universality and inalienability; indivisibility; interdependence and 

interrelatedness; equality and non-discrimination; participation and inclusion; and 

accountability and the rule of law. 290 This understanding of human rights-based 

287 Schmidt (n 237) 171. Indeed, the fIrst UN High Commissioner, Jose Ayala Lasso did in~erpret this 
paragraph as permitting involvement in conflict prevention, while his successor, Mary Robmson, 
repeatedly stressed the importance of conflict prevention for the promotion and protection of human 
~fhts and petitioned the UN Security Co~cil in this ~es~ect., See ~amcharan (n 2~9) Chapt~r 9 and .10 .. 

See for example, Jessica SchlIe, 'The HIgh COmmIssIoner s Achievements Dunng the Uruted NatIons 
55th Session' (2001) 17 New York Law School Journal of Human Rights 905. 
289 OHCHR, Frequently Asked Questions (n 284) 15. . 
290 There are slight differences in the human rights-based approach advanced h~re and the websl~e of the 
OHCHR. For instance the essential features of a human rights-based approach mclude: express lmkage to 
rights, accountability, empowerment, participation, and non-discrimina~~n and atte~ti~n. t~ ~~Inerab.le 
groups. However, express linkage to rights necessarily involves recogOlt10n ~f the mdlvlslblh.ty of nghts. 
the interdependence and universality of rights along with the grounding pnnclples of human nghts 
equality and non-discrimination. See OHCHR website <http://www.unhchr.chldevelopmentlapproachcs-
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approach to development bears remarkable correlation to the human rights perspecti\"( 

advanced by Cecilia M. Ljungman. Leaving aside terminological nuances momentarily 

Ljungman holds that there are three distinctive features of a human rights-base<l 

approach, the first of which is the legal basis as founded on obligations specified in 

international human rights law. The second feature is the nonnative framework 

provided by international human rights law from which Ljungman identifies six key 

principles of universalism and inalienability, equality and non-discrimination, 

indivisibility and interdependence of human rights, participation and inclusion, 

accountability and the rule of law. Finally human rights-based approaches to 

development are cognisant that the process of realising the goal is a goal itself, that is 

human rights are a means to an end and an end in itself.291 

On such an understanding of human rights-based approaches, the goals or objectives of 

the development policy, programme or practice are defined in tenns of human rights. 

This is clearly seen in the OHCHR's policy towards poverty reduction, although 

poverty, like other social phenomena, is not defined by reference to all human rights.292 

As Ljungman explains the principle of indivisibility and interdependence of human 

rights underpinning the human rights-based approach, pennits a certain amount of 

prioritisation between human rights, providing that a minimum threshold of realisation 

is maintained for all human rights. 293 In this respect, she states that the focus of 

development programming, policy or practice should be on 'contextually strategic' 

human rights that is those rights that have 'the most potential of assisting in the 

realisation of other rights' namely the human rights which define the development goal 

or objective.294 

While this is a clear articulation of policy which is missing from the activities of the 

HCHR in respect of peace and security, from the perspective of human security, this is 

the crux of the approach of the HCHR to development. Human rights-based approaches 

such as that articulated and employed by the HCHR demand that human rights define 

the development goal(s) in question. This has the effect of blurring the conceptual 

boundaries between human rights and development. Granted, human rights and 

04.html> accessed 12 August 2006. Cf. the list of principles identified by the UNDP, 'Practice Note 

2005' (n 228). 
291 Ljungman (n 212) 7. " . 
292 OHCHR, Human Rights and Poverty Reduction (n 285) 10. (Authors Itahcs). 
293 Ljungman (n 212) 10. 
2904 Ibid II. 
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development are conceptual bedfellows with comparable emphasis on empowennent 

and protection of people, which must be seen alongside the recognition in the UN 

Charter of the interdependence of human rights and development. However, this does 

not mean that human rights and development are not conceptually distinct. It is possible 

to hold, as Jack Donnelly does, that human rights must be incorporated into 

development planning where development and human rights are seen 'as 

complementary and mutually reinforcing in all time frames' 295 without defining 

development in terms of human rights. Indeed Donnelly rejects a tautological 

relationship between human rights and development as entailing the redefinition of 

human rights as a subset of development. This echoes Peter Uvin' s precautionary 

words regarding the impact of human rights-based approaches upon human rights which, 

in the present analysis, assumes a prophetic significance. 

A similar argument regarding the blurring of conceptual lines between human rights and 

development, can be advanced in respect of the right to development. Thus the 

OHCHR in its commitment to implementing the right to development and advocacy of 

the human rights-based approach to development are blurring the conceptual boundaries 

between human rights and development and thereby arguably acting to the detriment of 

human rights. Moreover, it is an imperative of human security that human rights and 

development remain conceptually distinct and that conceptual boundaries remain intact. 

For instance, it is significant that the OHCHR policy document explicating the human 

rights-based approach for humanitarian coordinators does not define security goals in 

terms of human rights.296 As human security is also concerned with the relationship 

between human rights and security, the situation whereby human rights become a sub

set of development and is not considered conceptually distinct may be viewed pyrrhic. 

In summary, the HCRR has a clear role in respect of development and security which 

holds tremendous potential to contribute to the achievement of human security, 

particularly as a bridge governing the human rights components of each field of activity. 

Nevertheless, present role of the HCRR in respect of development and security tends to 

blur the conceptual lines between human rights and development and to reinforce the 

295 Jack Donnelly, 'Human Rights and Development: Complementary or Competing Concerns?' (1984) 

36 World Politics 255, 255. .. .• 
296 Inter-Agency Standing Committee, 'Human Rights Guidance Note for Humamtanan Coordinators 
<http://www.ohchr.orglengJish/countries/fieldidocsIHRguidance-coordinators.pdf> accessed II August 

2006. 
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divisions between human rights and security, respectively. Both these facets of the role 

of the HCHR impede the achievement of human security. It is necessary to return to 

first principles and to realign the relationships between human rights and development 

as one of mutual reinforcement and between human rights and security as one of mutual 

interdependence as reflected and expressed in the UN Charter and the HCHR as 'an 

affirmation of the commitment of the international community to move toward a world 

in which all persons are guaranteed their fundamental rights,297 is \vell placed to gO\'cm 

such a human security endeavour. 

VI. CONCLVDI:'\'"G RE~IARKS 

The SC and the UNDP possess mixed records in respect of the achic\'ement of human 

security. Moreover, the prospects for improvement in this regard are not particularly 

favourable for the achievement of human security. Indeed, the consistent rejection of 

any proposal that would temper the wide discretion of the SC and prompt action in 

'defence of humanity' as seen by the dilution of the responsibility to protect in thc 

Outcome Document, reduces the capacity of the SC to contribute to the achievement of 

human security. In a similar vein the predilection of the UNDP to embrace a human 

rights based approach to development without considered assessment, has not only 

blurred the conceptual boundaries of human security but, in doing so, has also impaired 

the capacity of the UNDP to achieve human security. In this respect, etching out a role 

for the HCHR to govern the human rights elements of the UN security agenda in 

collaboration with the SC and the UN development agenda in conjunction with the 

UNDP, would appear to offer a way forward that would engender conceptual clarity 

along with enhancing the operational and institutional capacity of the SC and the UNDP 

to deliver human security in their respective fields of activity. Nc\'ertheless, in the last 

analysis, to paraphrase the HLP, while the UN gave birth to the notion of human 
• . 11))\ 

security, it has proved to be and still proves to be poorly equipped to provIde It. - , 

2'17 Lord (n 238) 363. 
e'lS HLP (n 142) para. 13. 
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CONCLUSION 

THE UN HUMAN SECURITY FRAMEWORK 

At the heart of this study of human security in international law lies the argument that 

human security is a framework for analysis and action, specifically in relation to UN 

activity in the disparate fields of human rights, security and development, which draws 

upon international law as a foundation. The UN human security framework, as 

developed throughout the study, rests on the legal and nonnative basis provided by UN 

human rights law and relates to the terrain occupied by the 'three great purposes' of the 

UN - human rights, development and security - 'all of which must be underpinned by 

the rule of law'. 1 In addition to defining the human rights component of human security 

as the protection, respect and fulfilment of all human rights of all human beings, the UN 

human security framework provided the benchmark against which to assess the capacity 

of the UN to contribute to the achievement of human security, specifically in the fields 

of human rights, development and security. As such, the UN human security 

framework provides the focal point to return to the questions underpinning the research 

- the contribution of the UN to the development of the idea of human security and to the 

achievement of human security, the connections between human rights, development 

and security, and the 'intricate convergence' of human rights and human security. 2 

I. THE RELATIONSHIP BETWEEN HUMAN SECURITY AND HUMAN 

RIGHTS 

The oft-repeated mantra found in academic commentary and matched in the policy 

sphere 3 that human rights define human security is under-explored. The logical 

conclusion of the proposition, as Gerd Oberleitner has correctly observed, is to render 

human security 'superfluous because all its concerns are covered by the human rights 

I UN SG, 'The Secretary-General Statement to the General Assembly' (Speech delivered to the UN 
General Assembly, New York, 21 March 2005) <http://www.un.orgllargerfreedomlsg-statement.html> 

accessed 26 February 2006. . 
2 Gerd Oberleitner, 'Porcupines in Love: The Intricate Convergence of Human Rights and Human 
Security' (2005) 6 European Human Rights Law Review 588 .,' 
3 See for example, Sabina Alkire, 'A Conceptual.Framework .f~r Human Secunty (Workmg Paper 2, 
Centre for Research on Inequality, Human Secunty and Ethmclty) 
<http://www.crise.ox.ac.uklpubslworkingpaper2.pdf> accessed 6 May 2005,3 Bertrand R~charan 
simply declares: 'human rights define human security'. Bertrand G. ~amcharan, Human Rights and . 
Human Security (The Hague Kluwer Law International 2002) 9. DWlght Newman.also sees a.~orrelatton 
between human rights and human security, see Dwight Newman, 'A Human Secunty C~uncll. Applymg 
a 'human security' agenda to Security Council reform' (1999/2000) 31 Ottawa Law ReVIew 213. 
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system,.4 Oberletiner has also noted that defining human security in terms of human 

rights may have the detrimental affect of detracting from the legal character of human 

rights and, moreover, confiating human rights with human security presents 

governments with the 'tempting policy option' of choosing the 'more palatable dish' of 

human security in preference to obligations under international human rights law.) The 

'repercussions of the rise of human security on the legal nature of human rights,() can be 

clearly seen upon considering the issue of prioritisation. As was e\'ident in Chapter One, 

a key criticism of the definitions of human security related to the ability to prioritise 

between and within threats to human security. For instance, the lTT'\DP listed seven 

types of human security threat and offered little guidance as to how to prioritise bet\\'CcIl. 

for example, economic security and community security, and within threats food 

security. The necessity for human security to prioritise stands in opposition to the 

indivisibility of human rights as a fundamental principle of UN human rights law. Thus, 

in addition to concerns as to 'old wine in new bottles', defining human security in tern1S 

of human rights bears the clear potential of violating a fundamental principle of l;~ 

human rights law and thereby, arguably create a hierarchy of human rights within the 

international legal order. The reluctance of the Commission on Human Security (CHS) 

and Sabina Alkire, whose working definition of human security provided the basis for 

the definition proffered by the CHS, to expand beyond the mere statement that the 'vital 

core' to be protected by human security includes a 'set of fundamental rights and 

freedoms', 7 is somewhat explained by the imperative of human security to prioritise. 

Indeed Alkire implicitly recognised this when she observed that: '[t]he task of 

prioritising among rights and capabilities, each of which is argued by some to bc 

fundamental, is a value judgement and a difficult one, which may be best undertaken by 
. . . . , 8 

appropnate InstItutIOns . 

On the other side of the coin, further scrutiny challenges the comfortable assumption 

that defining human security in terms of human rights is beneficial for human security. 

While the value added of human security is questioned upon defining human security in 

tern1S of human rights, commentators have also noted the possibility that issues that 

4 Oberleitner, 'Porcupines in Love' (n 2) 598. 
5 Ibid 596. 
6 Ibid 594. 
7 CIIS. H"man Sec"rir .... SOli (llnited :\JtlOns :\cw York 2003) 4. 
8 :\ I k 1 re (n J) J 4. . 
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may properly be considered human security issues, such as 'death by economics,9 are 

not human rights issues. In the last analysis, such issues are absent from human security 

when defined in terms of human rights. This criticism is common to definitions that are 

seen to 'narrow' the remit of human security and are consequently met with claims of 

undermining the holistic foundation of human security and limiting 'the emancipatory 

potential' of human security.1O In short, while human rights and human security are 

conceptual bedfellows, sharing the core underpinning that people matter, they are and 

remain distinct concepts. 

The UN human security framework reflects the conceptual division between human 

security and human rights and in doing so addresses the two fundamental issues, noted 

above, originating from the proposition that human rights define human security. The 

human rights element of the UN human security package was defined in Chapter Four 

as the protection, respect and fulfilment of all human rights of all human beings while 

the fields of human rights, development and security comprise the terrain occupied by 

human security. This produced the proposition that UN human rights law, as 

underpinned by the principles of equality, non-discrimination, participation and 

indivisibility, provides the legal and normative basis for achieving human security. In 

other words, the UN human security framework is about injecting the core underpinning 

of human security - that people matter - into the development and security activities of 

the UN by way of UN human rights law, along with strengthening the existing UN 

human rights system for the protection, respect and fulfilment of human rights and 

thereby integrating the three great purposes of the UN. In this way, the UN human 

security framework ensures that human rights and human security remain conceptually 

distinct and in doing so guards against any further incidents of the instrumentalisation of 

human rights in the service of human security. 

Furthermore, by emphasising the nature of the obligation created under UN human 

rights law, in preference to the nature of the human right guaranteed, the UN human 

security framework introduces a three-tiered threshold by which to distinguish between 

and within threats to human security which does not violate fundamental principles of 

UN human rights law such as the indivisibility of all human rights. Indeed, the focus on 

9 Alex J. Bellamy and Matt MacDonald, 'The Utility of Human Security': Which Humans? What Security'.' 
A Reply to Thomas and Tow' (2002) 35 Security Dialogue 373, 374. 
10 Ibid 375. 
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the nature of the obligation is closely linked with the designation of appropriate 

responses and mechanisms to the source of human insecurity. For instance protection 

strategies may entail the development of 'national and international norms, processes 

and institutions, which must address insecurities in ways that are systematic not 

makeshift, comprehensive not compartmentalised, preventive not reactive', while 

fulfilment strategies would encompass, amongst others, the provision of education and 

information,11 and thus the three-tiered threshold produces a spectrum of responses 

available to the UN human security framework to best address human insecurity. This 

'human rights' threshold is further supplemented by the inter-relationship between 

human rights, development and security upon which the UN human security framework 

is founded. For example, the practice of the UN Security Council (SC) in respect of 

human rights was shown to be contingent upon an 'international dimension' to human 

rights violations or adherence to 'traditional doctrine concerning the need for some kind 

of international threat' .12 Hence, it is possible to draw from practical manifestations of 

the relationships between human rights and security or human rights and development, 

to further concretise the UN human security framework, by way of identifying the most 

appropriate institution and mechanism by which to pursue human security. This not 

only buttresses the idea of a spectrum of responses available to the UN in pursuit of 

human security, but it also underlines the role of the UN, expressed in the UN Charter, 

as a centre for harmonising the actions of UN member states in 'the attainment of these 

common ends' including the maintenance of international peace and security, 

international economic and social cooperation, and the promotion and protection of 

human rights and fundamental freedoms. It is in this latter respect that the UN human 

security framework, by purporting to harmonise UN activity in the fields of human 

rights, development and security, is firmly grounded in the commitments in the UN 

Charter. 

II. THE' ADDED VALUE' OF HUMAN SECURITY 

The key to the added value of human security for international law and the UN lies in 

two recent developments in the international landscape, the first of which is the 

discernible shift in the priorities of the UN to 'put people at the centre of everything we 

11 CHS (n 7) 11. 
12 Newman (n 3) 255. 
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dO',13 while the second relates to the recognition in UN policy of the inter-relationship 

between human rights, development and security. While these developments are 

intimately tied to the current efforts to reform the UN,14 it would be mistaken to assume 

that human security is a new idea for international law and the UN. As Chapter Two 

clearly illustrates the idea of human security as the entitlement of all to freedom from 

fear and freedom from want dates to the Second World War and the establishment of 

the UN.
IS 

Indeed the core underpinning of human security - that people matter - is 

evident in the provisions of the UN Charter particularly, although not exclusively in 

Articles 1 (3) and 55, which Kofi Annan identified as providing the basis for 'individual 

sovereignty,.16 It is also apparent as the driving force behind the evolution of UN 

human rights law as detailed in Chapters Three and Four, in the humanising forces 

brought to bear on the UN development and security agendas as discussed in Chapter 

Three and more recently, in the aftermath of the cold war, in the processes of 

democratisation that, as noted in Chapter Four, emphasise normative principles such as 

participation. Thus, the underlying concern of human security is reflected in and finds 

clear antecedents in international law and UN policy and practice. Nevertheless, the re

discovery of human security by the UN in the last decade and its propulsion onto the 

UN agenda at the beginning of the 21 st century was prompted by the practical impetus 

that freedom from fear and freedom from want, as two of the founding aims of the UN, 

remain elusive. 17 In this light, the UN human security framework, as developed 

throughout this study, arguably simultaneously habilitates the idea of human security 

within international law and the practice of human security by the UN.
IS 

The 'habilitation' of the idea of human security within international law provides a 

welcome bridge by which to reconcile the imperatives of two competing concepts of the 

UN Charter. 19 The conflict between these two concepts, succinctly expressed by Kofi 

\3 UN sa, We the Peoples: The Role o/the United Nations in the 21st Century (UN Department of Public 

Information New York 2000) 7. 
14 Ibid 11. . 
IS S Neil MacFarlane traces a longer 'prehistory' of human security as founded in liberal theones of.the 
state. See S. Neil MacFarlane, 'The Pre-History of Human Security' (2005) 1 St. Antony's InternatIOnal 

Review 43. 
16 Kofi Annan, 'Two Concepts of Sovereignty' (1999) 352 The Economist (1999) 49 - 50. 

17 UN sa, We the Peoples (n 13) 17. . .. . 
18 The notion of 'habilitating' human security is borrowed from Barry Buzan who speaks of hablhtatmg 
the concept of security' as the notion is under-developed and under-explored. Barry Buzan, Peo!,1e. 
States and Fear: An agenda/or international security studies in the post-cold war era (Lynne Rlenner 

Publishers Colorado 1991) 3. . . . . 
19 ElM d 'H S 'ty International Organisations and mternatlOnal Law: The Kosovo CnslS 

rro en es, uman ecun , bl' tIb 1131.! h I 
th "tr . fl ". th UN Charter' (1999) <http'llwww uottawa.calhrrecipu Ica u , .... tm > exposes e aglc aw 10 e . . 305 
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Annan as individual sovereignty which relates to international human rights law and 

state sovereignty which pertains to territorial integrity and political independence, 20 

often manifests as the decisive dichotomous tension between 'the defence of humanity' 

and the 'defence of sovereignty,21 of which 'humanitarian intervention' serves as a 

particularly stark microcosm. The notion of the responsibility to protect, as detailed in 

Chapter Six, has the potential to alleviate human insecurity arising from genocide, 

ethnic cleansing and mass human rights violations. These incidences of human 

insecurity automatically engage with state sovereignty and thus the responsibility to 

protect attempts to straddles the dichotomous tension between the 'defence of 

humanity' and the 'defence of sovereignty'. Moreover, the responsibility to protect as 

articulated by the International Commission on Intervention and State Sovereignty, is 

founded on the idea of human security and a re-cast understanding of sovereignty as 

responsibility and, as such, the responsibility to protect is not only an example of how 

human security bridges the competing concepts of the UN Charter, but also illustrates 

how human security contributes to the development of international law. 

The idea of human security reconciles the countervailing logics of 'human rights 

protection' and 'sovereignty' by emphasising points of correlation and indeed 

compatibility between the two foundational concepts of the UN Charter.22 In particular 

human security stresses that 'the security of the state has to be seen alongside the 

security of the individual' .23 This is not merely because human insecurity, as readily 

exemplified by genocide and ethnic cleansing, can result in state insecurity and 

endanger international peace and security by way of, for example, transnational refugee 

flows that may accompany genocide, but also because 'raJ 'secure state' untroubled by 

contested territorial boundaries can still be inhabited by insecure people' ,24 which attests 

to the intrinsic value of human security. Nonetheless it is in respect of the former 

accessed 24 August 2007 and Gerd Oberleitner, 'Human Security: A Challenge to International Law?' 
(2005) 11 Global Governance 185, 192. 
20 Annan (n 16). 
21 UN SG, We the Peoples (n 13) 48. ., . 
22 Louis Henkin argues that state values such as sovereignl?' ~ust be dIstmgUlshed. from human values, 
such as the welfare of individual human beings, but that thiS IS not to suggest that state values and human 
values are necessarily, or ordinarily, in opposition'. Louis Henkin, International Law: Politics and 
Values (Kluwer Law International Boston!The HaguelLondon 19~5) .99. 
23 0 berleitner, 'A Challenge to International Law' (n 19) 192. This linkage between ~e state ~d ~e . 
people that comprise the state resonates with MacFarlane's prehistory of human secunty as on~lOanng 10 

liberal theories delineating the relationship between the state and the people. See MacFarlane. The Pre-

History' (n 15). . . d H .. 
24 Nicholas Thomas and William T. Tow, 'The Utility of Human Secunty: Sovereignty an umamtanan 

Intervention' (2002) 33 Security Dialogue 177, 178. 
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instrumental value of human security that the idea of human security in international 

law, and the UN human security framework, bears a clear affinity with the changes in 

the notion of sovereignty. While it is arguable that sovereignty 'has never been as 

inviolable either in law or in practice as a formal legal definition might imply', 25 it is 

clear that the 'traditional and static notion of sovereignty' denoted by principles of 

territorial integrity, political independence and non-interference has been challenged by 

'the increased salience of self-determination', the expanding definition of threats to 

international peace and security, state failure and finally 'the heightened importance 

attached to popular sovereignty", which supports the refashioning of sovereignty as 

responsibility.26 In the last analysis, human security is facilitated by and 'reinforces the 

assertion of sovereignty as a responsibility' .27 

Don Hubert observed that '[a]ll approaches to human security focus on the security and 

development nexus', 28 and indeed the UN human security framework is grounded on 

the recognition of the inter-relationship between human rights, development and 

security. More particularly, the UN human security framework elucidates the UN 

Secretary General's (SG) assertion that 'we will not enjoy development without security, 

we will not enjoy security without development, and we will not enjoy either without 

respect for human rights'. 29 The UN human security framework illuminates the inter

relationship between the 'three great purposes' 30 of the UN as one of mutual 

reinforcement. Yet, the assessment of UN activity in the fields of human rights, 

development and security conducted in Chapters Five and Six, revealed an inconsistent 

record in this regard. For while the normative content of human rights is clearly 

articulated in international law, the relationship between human rights and development 

as presently manifested in international law, blurs conceptual boundaries and arguably 

undermines human rights. In contrast, the relationship between human rights and 

security in international law, while apparently bereft of any firm articulation in 

international law, respects conceptual boundaries to the extent that human rights are 

arguably absent from the security field. As the UN human security framework is about 

25 ICISS, The Responsibility to Protect: Research Essays. (International Development Research Centre: 

Ottawa, 2001) 5. 
26 Ibid 3. 
27 Sadako Ogato and lohan Cels, 'Human Security - Protecting and Empowering People' (2003) 9 Global 

Governance 273, 275. 
28 Don Hubert 'An Idea the Works in Practice' (2004) 35 Security Dialogue 351, 351. 
29 UN SG, In Larger Freedom: Towards Security. Development and Human Rights for All (UN Dept of 

Public Information New York 2005) para. 17. 
30 UN SG, 'Statement of the SG' (n 1). 
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injecting the core underpinning of human security - that people matter - into the fields 

of development and security by way of UN human rights la\,'. it contributes to the 

strengthening of the UN, particularly in respect of the efforts to mainstream human 

rights into all fields of UN activity. 

Moreover, the UN human security framework provided the benchmark against which to 

assess the capacity of the newly instituted UN Human Rights Council (HR Council). the 

UN SC and the UNDP, as the primary UN bodies in the fields of human rights, security 

and development, to contribute to the achievement of human security. The institutional 

and operational challenges facing these institutions resonates with Oberleitner' s 

assertion that a 'human security approach to international law can reinforce and 

strengthen attempts to bring international law better into line with the requirements of 

today's world'. 31 For instance, the capacity of the UN SC was stymied due to a 

legitimacy crisis which underlines the importance of transposing processes of 

democratisation that stress participation, and indeed, larger strategies of governance. 

into the UN. However, the recent cycle of UN reform failed to reach a consensus on 

reform of the SC and thus to harness the evolutionary trends in international law, In this 

latter respect, the role etched out for the UN High Commissioner for Human Rights 

under the UN human security framework in respect of providing coordinating forum for 

the activities of the UNDP and the UN SC is of note. Indeed, by emphasising the 

importance of strategies of good governance, along with the normative ideals that 

underpin processes of democratisation, the UN human security framework harnesses the 

evolutionary trends in the international landscape, which serve to reinforce the premise 

of human security that people matter and to contribute to the efforts to reinvigorate the 

UN to better address 'the changed nature of threats' and the 'new vulnerabilities to old 

threats'. 32 Hence, in the last analysis, the added value of the VI\' human security 

framework, and human security in general, lies primarily in facilitating the changes to 

fundamental precepts of international law, the development of ne\\ norn1S or 

international law and the strengthening of international institutions such as the L:\ and 

its organs, that better reflect the realities of today' s world. 

31 Oberleitner. 'A Challenge to International Law?' (n 19) 186. 
12 UN SG. We the Peoples {n 1 ~) 11. 
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III. A WAY FORWARD? THE PRO:\USE OF THE C:\ Hr'I.-\:\ 

SECURITY FRA'IE\YORK 

The proclamation by the UN SG that the UN 'exists for, and must sen'e the needs and 

hopes of, people everywhere,33 spearheaded the shift in UN priorities to 'put people at 

the centre of everything we do,.34 Yet, Sadako Ogata and Johan Cels state: 'the starkest 

example of the tension between the rhetorical commitment to human security and the 

imperatives of state security is military action in Iraq'. 35 The war in Iraq and L'S 

foreign policy more generally is counted by Simon Chesterman as part of a 'broader 

attack on international law that proposes to order the world not around norms and 

institutions but the benevolent goodwill of the US'. 36 The UN human security 

framework and human security in generaL by accommodating and strengthening the 

shift in UN priorities, acts as a counterweight to this contemporary trend. In particular 

the UN human security framework which emphasises the role of international law. 

specifically UN human rights law, in the achievement of human security. reinforces thc 

'power of the better argument', that of the 'power of persuasion based on law·. 37 

Nonetheless Ogata and Cels' observation highlights a recurring theme of the research, 

that of the dissonance between word and deed, between the idea and practice of human 

security, particularly in respect of the UN. Underlying the tension between word and 

deed is the key question of the extent to which the UN has translated the idea of human 

security into practice. Chapters Five and Six assessed the capacity of the primary LI\: 

organs in the fields of human rights. development and security and in doing so 

identified gaps in the achievement of human security and thereby the translation of the 

idea of human security into practice. While the assessment confirms the promise or 

human security as a framework for analysis and action. the prognosis for the UN is not 

as fortunate. The contribution of the UN to the deYclopment of the idea of human 

security, fares equally well upon evaluation by S. Neil MacFarlane and Yucn Foong 

Khong. According to MacFarlane and Foong Khong 'the real measure' of the 

contribution of the UN in this regard 'lies in the degree to which member states and 

33 Ibid 6, 
34 Ibid 7 . 
.1~ Ogata and Cels (n 27) 213 . 
.1{l Simon Chesterman. rOll the People' the [lIlfl'd Nar/olls. traflSillOnal administratioll and .\{uft"-bllllding 

(OUP Oxford 2005) 7, . ' JOO') 14 
,7 Ian Johnstone 'Security Council Deliberations: The power 01 the better argument. (- .' 

Ellropean JOlm;al oj Inte~'l/ational Law .+n, 480. 
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other international actors have accepted the concept and adjusted their policy 

accordingly' and the record in this regard is, at best, mixed.38 

The assessment as to the capacity of the primary UN bodies in the fields of human 

rights, development and security brought into sharp relief the challenges of situating 

human security within a state centric framework, such as international law. Indeed, a 

number of commentators view such an endeavour as particularly problematic. For 

instance, Alex J. Bellamy and Matt MacDonald resist such attempts primarily on the 

basis that in doing so states, as agents of human insecurity, are reinforced and even 

legitimised.39 There are additional issues to placing human security within international 

law which are borne out in Chapter Four, which detailed how the international law on 

reservations to treaties, specifically UN human rights treaties, facilitates the exercise of 

sovereignty by states to the detriment of human rights protection. The effectiveness of 

UN human rights law as the normative and legal basis for achieving human security was 

undermined and hence the UN human security framework for analysis and action bears 

an inherent flaw. In this sense, the UN human security framework, to paraphrase 

Bellamy and MacDonald, operates 'less as a policy agenda' and more as a 'critique' of 

the practices of the UN in pursuit of human security.40 

As a critique of UN practice the UN human security framework illuminates the question 

of measurement as an outstanding issue of the study of human security in international 

law. Indeed, scholars such as Kanti Bajpai have constructed a human security audit 

whereby human security, or more precisely human insecurity, is measured.
41 

Similarly 

the Human Security Report Project measures the global levels of human insecurity in an 

annual report. 42 Yet, the UN human security framework eschews such temporally 

discrete pronouncements on the achievement of human security as a 'future end state',43 

in favour of emphasising the capacity of the UN to contribute to the achievement of 

human security. In other words, conceptualising human security as a framework 

indicates a process of achievement which acknowledges the dynamic and fluid nature of 

38 S. Neil MacFarlane and Yuen Foong Khong, Human Security and the United Nations: A critical histoIJI 

(Indiana University Press: Bloomington and Indianapolis, 2006) 10. 
39 Bellamy and MacDonald (n 9) 374. 
40 Ibid 376. . 0 . 1 P 
41 See Kanti Bajpai, 'Human Security: Concept and Measurement' (Kroc Institute ccaslona aper 
#19:0P:l, August 2000) <http://www.nd.edul-krocinstlocpapersJop 19 l.pdf> accessed 16 May 2005. 
42 Human Security Report Project, Human Se~urity Rep,0rt2006. (O~ Oxfor~;0~1!' 
43 David Beetham, Democracy and Human RIghts (Polity Press Cambndge 19) . 
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human security in internationallaw.
44 

As such the outstanding issue of measurement is 

not as pressing to the study of human security in international law as first perceived. In 

this way, the research re-orients the focus of academic commentary on human security 

'beyond seeking objectively to defme its scope,45 and follows Peter Hough's argument 

that the 'inherent contestability' is to be 'embraced' .46 Indeed characterising the idea of 

human security as essentially contested underlines that there is no one definition of 

human security and that all definitions of human security, in seeking to emulate the 

original exemplar of freedom from fear and freedom from want, advance freedom from 

fear and want. In this light, it is unsurprising that the UN emerges from the study of 

human security in international law with a clear role to harmonise and coordinate the 

quest for human security. 

The promise of human security as a way forward lies in its potential as a framework for 

analysis and action, which was readily demonstrated by the UN human security 

framework. In Chapters Five and Six, the UN human security framework provided the 

benchmark against which to critique UN practice in pursuit of human security and in 

doing so identified gaps in the achievement of human security by key UN organs and 

proposed ways to strengthen the pursuit of human security by the UN, such as the 

potential of the responsibility to protect as a mechanism to alleviate human insecurity. 

In this respect the UN human security framework conforms to Oberleitner's assertion 

that a 'human security approach to international law can reinforce and strengthen 

attempts to bring international law better into line with the requirements of today's 

world,.47 While the research clearly illustrates the contribution that human security can 

make to the development of international law and to strengthening the UN, it is 

important to acknowledge that human security for the UN is an emerging framework for 

analysis and action. The re-discovery of human security by the UN, particularly the 

recognition at the 2005 World Summit of the entitlement of all to 'freedom from fear 

44 Christian Tomuschat draws similar conclusions regarding the term 'human rights protection'. See 
Christian Tomuschat, Human Rights: Between Idealism and Realism ~O~P Oxford 2003) 31~ .. 
• s Alexander Betts and Matthew Eagleton-Pierce, 'Editorial IntroductIOn (2005) 1 St AntollY s 

International Review 5, 6. . .6 Peter Hough, 'Who's Securing Whom? The Need for International Relations to Embrace Human 

Security' (2005) 1 St Antony's International Rel'iew 72. . 
.70berleitner, 'A Challenge to International Law?' (n 19) 186. (EmphaSIS added). 
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and want' marks the moment at which human security became embedded In the 

consciousness of the UN and entered 'our common international discourse' .48 

Nonetheless, the UN human security framework not only demonstrates the contribution 

of human security to the development of international law and the strengthening of the 

UN, but it also illuminates the promise of human security as a framework for analysis 

and action - for the UN and other actors concerned with protecting and empowering 

people. In particular, the UN human security framework brings together the disparate 

fields of human rights, development and security in a coherent and principled manner 

and, in doing so elucidates the connections between these 'three great purposes' of the 

UN. Moreover, human security provides the framework for further analysis of the 

causal connections that underpin human rights, development and security and the 

institutional coordination required to pursue human security. In this respect, the liN, as 

a centre for harmonising and coordinating the quest for human security under the Ui\ 

human security framework, has a pivotal role in contributing to the development of the 

idea and practice of human security. Further, human security in international law and, 

more specifically, the UN human security framework, affords the opportunity to 

'interrogate, evaluate and criticize the practices that make people insecure in the first 

place,49 and thus, in the last analysis, the UN human security framework and human 

security in general, is a welcome step forwards in the quest that began at San Francisco 

in 1945 for a 'life in larger freedom'. 50 

4S Keith Krause, 'Is Human Security more than just a Good Idea'!' in \11(h~d Brzoska an~ PeterJ. Croll 

( d ) P 
. ("' ·h . B t HaUl (Illd For Whom? (Bonn intematlOnall enter for Com erSlOn. Bonn. e s. romot/llg ,H'CUl"/..... U.. . 

2004) 4J. 
4'1 Bellamy and \1acDonald (n 9) J-:'6 
so UN Charter. Preamble. 
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