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Abstract

Unfair exchange is a problem which the consumer who acquires goods
under credit agreement may face. The goods may be misdescribed by the
supplier or he may charge an excessive rate of interest for the credit
allowance made to the consumer or the supplier may insert into the
credit agreement provisions which protect him at the expense of the
consumer or the supplier may over-secure his interest under the
agreement,

The principal law which governs credit agreements in Malawi is the
Hire-Purchase Act. This Act provides the basic content and form of a
credit agreement and prohibits the supplier to insert certain clauses in
the agreement and to engage in certain forms of conduct in relation to
the agreement.

This thesis analyses the Act and argues that although it seeks to
ensure that the consumer gets a fair exchange from the agreement, it has
a number of weaknesses which undermine achievement of that objective.
First, statements made about goods and credit supplied under the
agreement, the quality of those goods and same types of security
agreement which may be made in respect of the credit agreement are left
to be requlated by other sources of law which are not primarily
concerned with consumer protection. Second, the form of control created
by the Act does not seem to be based on a clear and consistent policy.
And third, enforcement of the Act is left to the parties to the credit
agreement.

The thesis is divided into nine chapters. Chapter 1 is the



introduction which outlines issues dealt with in the thesis. The second
chapter examines bases upon which camon law controls unfair contracts
and unfair oontract provisions. Chapter three discusses the law which
governs the quality of goods supplied under a credit agrecment. Chapter
4 looks at provisions of the Hire-Purchase Act which govern credit. The
fifth chapter deals with the law relating to security agreenents which
may be made in respect of credit agreements. Chapter 6 analyses all the
regulatory provisions of the Hire-Purchase Act. Chapters seven and eight
explore the possibility of public control of unfair exchange in these
agreements. The former discusses how criminal sanctions could he used to
re-enforce campliance with standards created by the Act while the latter
shows that the whole regime could be made more effective by the
introduction of a system of registration of traders who supply goods on

credit. Chapter nine sums up all the findings of the thesis.
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CHAPTER ONE

INTRODUCTION

A number of articles appeared in the Malawi daily, Daily Times,

between the second half of 1982 and the early months of 1983 under the
title of 'Consumer Protection'. The articles highlighted some of the
problems facing the consumer of goods and services in Malawi. To quote

one of them:

"The individual consumer is faced with several problems

of which the major ones are:

a) he is faced with a wide range of similar goods and is

unable to make an informed choice;

b) he is always presented with inferior quality goods by
unscrupulous traders or manufacturers;

c) he shops under extreme inflationary pressure;

d) he is faced in some cases with unfavourable business

practices". (1)

The suggestion in these articles was that the solution to these
problems lies, if not exclusively then largely, with the Bureau of

Standards created by section 3 of the Malawi Bureau of Standards Act. It

was not realised that as its name shows, this body can not solve the

enumerated problems although, as will be shown later, same of its

activities are of benefit to consumers. Besides, either by design or

through oversight, the articles never mentioned that there exist in

Malawi a body of principles of law and statutes which grant consumers



same measure of protection. It was out of the desire to investigate this
fact that the idea of this thesis was conceived.

As indicated by the article quoted above, consumer problems may take
many forms. However in general, the problems may relate either to the
safety of consumer goods and services or to the fairness of the contract
under which those goods or services are obtained. In this thesis it is
intended to deal with fair exchange in consumer contracts regulated by
the Hire-Purchase Act (referred to hereinafter as 'credit agreements').

As used in relation to contracts, the expression 'unfair exchange'
may mean a number of things. It may suggest absence of mutual consent in
the sense that one party to the contract has misled the other as to the
character and nature of any aspect of the oontract. Secondly, the
expression may also mean that the transaction involves an element of
surprise in that one party to it learns about same of the terms of the
contract for the first time after the deal has been concluded. Thirdly,
it may imply that one or more terms of the contract are unfavourable to
one of the parties to an unjustifiable degree. Fourthly, the expression
may also mean that although no term of the contract is unfavourable to
the plaintiff, taken as a whole, the balance of the contract is heavily
tilted in favour of the other party.

Now although, as will be shown later, the Hire-Purchase Act deals
with the second and third meanings only, the expression is used in this
thesis to cover all the four meanings. Thus it can be said that this
work discusses measures taken by the Malawi law to 'equate' values

exchanged in credit agreements. Briefly, these measures are



a) fixing the price and terms upon which the agreements should be
concluded and

b) ensuring that the supplier (2) does not insert certain clauses in a
credit agreement or engage in certain forms of conduct in the
conclusion or performance of the agreement.

The decision to study the issue of fair exchange in relation to
credit agreements has been influenced by three major reasons. First,
these agreements are normally standardardised, with the supplier fixing
all the terms of the agreement in advance and the purchaser having to
‘adhere' to terms so fixed. Although the fact that an agreement is one
of adhesion does not necessarily mean that it will be unfair to the
party with unequal bargain power, in practice the fact that he can not
co—-determine the terms gives the other party a chance to over-reach him.
Second, because these transactions require elaborate formality to
conclude and are executory in nature, they easily lend themselves to
analysis. Third, and perhaps more important, experience in both Britain
and the United States shows that econamic development brings with it
increased use of credit by consumers.(3) That in turn gives rise to the
need not only for proper requlation of the conduct of consumer credit
suppliers but also the protection of consumers from risks associated
with the use of credit. No statistics are available to show how wide is
the use of credit agreements by consumers in Malawi. But there is no
doubt that these agreements are wused and that their use has not been

static over the years.(4)



The Anatomy of Credit Agreements

A person who wishes to purchase consumer goods has two options- to
pay immediate cash or to obtain allowance fram the supplier of the goods
to pay for them subsequent to taking delivery of the goods. But even
where he pays immediate cash, he has the options of paying from his own
earnings or from borrowed money. From this it will be clear that where
goods are supplied under a credit agreement, in fact two contracts are
wrapped up together. There is a contract for the supply of goods coupled
with a contract for the provision of credit. The transaction is
essentially the same as where a loan is obtained fram a money-lender and
is used to purchase goods from a retailer seller. In both cases, two
camnodities change hands: credit and goods.(5) However in Malawi not
only do these two types of agreements continue to be regarded as being
irreconcilably different but they are also governed by two different
statutes. Pure money loans are governed by the Loans Recovery Act while
credit agreements are regulated by the Hire-Purchase Act. Although it is
not the object of this thesis to canvass for the integration of these
two legal regimes, it should be observed that the differentiation is
difficult to justify.

The Hire-~Purchase Act recognises four different types of credit
agreements. First, there is the 'credit sale' which can be described as
an unconditional contract for the supply of goods under which the whole
or part of the purchase price is payable in instalments. It is
'unconditional’ because the property or ownership in the goods supplied
is transferred to the purchaser either before or upon the delivery of
the goods to him. Because the purchaser may be the owner of the goods
as soon as the formalities are completed, the supplier can not

re-possess the goods if the purchaser defaults in the payment of the



instalments of the purchase price. Not surprisingly therefore, the
Hire-Purchase Act provides that the supplier is entitled to the return
of the goods if the purchaser fails to comply with any provision of the
agreement. (6)

The second type of credit agreement is the 'conditional sale' which

is defined by the Act as a

"contract whereby goods are sold subject to the condition

that notwithstanding delivery of the goods the ownership

in such goods shall not pass except in terms of the

contract and the purchase price is to be paid in two or

more instalments'.(7)
As this definition shows, a conditional sale agreement differs from a
credit sale 1in that the ownership of the goods does not pass to the
purchaser immediately but remains vested in the supplier during part of
the life of the agreement. The idea here is clearly to give the supplier
some measure of control over the goods which he can use as a leverage
against the purchaser.

But this device may prove illusory because the purchaser could use
section 26(2) of the Malawi Sale of Goods Act to defeat the supplier's
title to the goods. That provision states that where a person 'having
bought or agreed to buy goods' obtains with the oonsent of the seller,
possession of goods, delivery or transfer of the goods by that person
under any sale, pledge or other disposition, to another who receives
the goods in good faith and without knowledge of the right of the

original seller over the goods, will have the same effect as if the



person making the delivery or transfer were a mercantile agent in
possession of the goods with the consent of the owner and with authority
either to sell them or to consign them for the purpose of sale or to
raise money on their security. Under a credit sale or conditional sale
agreement, the purchaser 'has bought or agreed to buy' the goods and so
he could avail himself of this provision.(8)

To avoid this, subsequent to the supply, the supplier could create a
mortgage or charge over the goods supplied. The effect of that would be
to grant the supplier power with or without notice, to seize the goods
should the purchaser default in re-paying the debt under the credit
agreement or break any term of the agreement. Of course a mortgage is
more effective for this purpose than a charge since the latter has the
weakness that should the goods be subsequently sold by the purchaser,
under the Malawi Sale of Goods Act they would be taken by the
sub-purchaser with an implied warranty that they are free fram any
charge in favour of any third party, not declared or known to the
sub-purchaser before or at the time of the sub-purchase.(9) The effect
of this provision 1is clearly to allow the purchaser under a credit
agreement to pass title to goods over which there is a non-possessory
charge to a bona fide sub-purchaser.

The third form of credit agreement is the simple hire agreement.
This is a contract whereby a person is entitled to enjoy possession and
use of goods in return for the paymrent of a hire rent or after two or
more instalments have been paid in respect of the goods, to continue or

renew the hiring from time time at a nominal rent or to continue or



renew from time to time the right to be in possession of the goods,
without any further payment or against payment of a nominal amount
periodically or otherwise.(10) Because the hirer only gets possession of
the goods, the supplier will find this a convenient way of selling
credit without having to worry about the legal loss of his title to the
goods. If the goods are durable and are kept in reasonable repair, he
could use them over and over and thus get a good return on them,

Lastly, there is the hire-purchase agreement. This is defined by the
Hire-Purchase Act as a éontract which provides for the hiring of goods
whereby the hirer has the right to purchase the goods after two or more
instalments have been paid in respect of them.(11) In other words, a
hire-purchase agreement involves a bailment of goods by the supplier to
the purchaser and an option on the part of the latter either to return
them and terminate the agreement or to buy them at the time fixed by the
contract.(12) But until the option to purchase has been exercised, the
purchaser is a mere bailee of the goods who has neither bought them nor
agreed to buy them.(13)

Undoubtedly that constitutes a solid legal ground for the supplier
to use the goods as a form of security for credit granted to the
purchaser to acquire the goods. Since the purchaser is a mere bailee of
the goods, he can not legally pass title to them to any one, however
innocent and bona fide that other person is. Small wonder then that
every hire-purchase agreement will give the supplier power to re-possess
the goods if the purchaser defaults in discharging any of his

obligations under the agreement. Similarly, it is for that reason that



the hire-purchase agreement is the form which is widely used by
suppliers of goods on credit where the goods are durable and their price
is high and payable in a number of instalments over a long period of

time.

Financing Credit Agreements

For a retail seller, to supply goods on credit is like stock-piling
in that he commits his own resources before he gets paid. Besides,
additional sales mean locking up more resources and the availability of
less working capital for the day to day running of the business as well
as for the replenishment of stocks. For these reasons, he must find ways
of building up a steady supply of fresh capital which can be regulated
according to fluctuations in the instalment credit debts.

One way of doing that is to draw bills of exchange on customers for
the amounts of their debts under the credit agreements. This is
advantageous where the sums involved are substantial. Separate bills can
be drawn to mature as each instalment of the debt falls due and be
accepted by each custamer when signing the credit agreement. The
supplier could then discount the bills with his bank or any financial
institution before they fall due and thus obtain immediate cash. Of
course it 1is well to remember that the bills are drawn as collateral
security for instalments of the debt and therefore the supplier will not
be entitled to them unconditionally unless the customer defaults in
re-paying instalments of his debt.

Another way open to the supplier is to obtain a loan from the bank.



This option will commend itself more readily to suppliers of goods on
credit because it involves less technicality. A supplier will experience
little difficulty to obtain a bank loan if he has valuable business
premises or other good collateral. However this method of raising
cépital is not always sufficiently flexible since it is possible for the
supplier's security to fall short of the finance which he requires. And
here it must be noted that as a matter of business prudence, no bank
will advance money to the full value of the security taken for the loan;
it will always allow a margin for a possible depreciation in the value
of the security while the loan remains unpaid.

To overcome that problem, the supplier could secure the loan on the
credit agreements themselves. But in that case, the bank or finance
institution which provides the loan may insert into the loan agreement a
number of terms concerning the supplier's business, especially about the
duration of the credit agreements and the class of goods for which
credit should be available. It may also wish to be satisfied about the
creditworthiness of the supplier's customer. Furthermore, it may appoint
the supplier as its agent for the purpose of collecting instalments due
under the credit agreements and sums so received will be applied in
reduction of the supplier's debt. If it becomes necessary to enforce the
security, the bank being in possession of the agreements, can revoke the
supplier's authority to act as its agent and require payment of the
instalments to be made directly to it.

Thirdly, the supplier can get his credit agreements financed by a

finance company.(14) There are two major ways whereby this ocould be
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done. The first is the ‘'direct collection' method. Here, upon receiving
a request from a custamer for goods on credit, the retailer will sell
those goods to the company which will then supply them under a credit
agreement to the custamer. The credit agreement will have been prepared
by the company although its conclusion by the customer will be
supervised by the retailer. Normally there will be a standing agreement
between the retailer and the finance company which provides that inter
alia

a) the retailer should join every credit agreement financed by the
company as guarantor so that he should be responsible for any loss
suffered by it by reason of default by any customer to discharge his
debt under the credit agreement;

b) bills be drawn on custamers for the amount of each instalment due
under a credit agreement and be endorsed by the retailer so that if
any one of those bills is subsequently dishonoured, the retailer
should be liable to the company as endorser and

c) the retailer should undertake to re-purchase any goods returned by
customers or re-possessed by the campany.(15)

The finance company could also use the second method of ‘'block
discounting'. Under this arrangement the retailer initially finances
himself. However instead of waiting for instalments payable under the
credit agreements to come to him, he will enter into an agreement with
the company to sell to it the credit agreements. In legal terms, this is

an assignment by the retailer to the campany of his rights and interests

urder those agreements.
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It is not uncommon in this sort of arrangement for the finance
company not to pay the retailer a sum of money representing the full
value of the balances outstanding under the credit agreements. The
company will normally retain a certain percentage of that sum, the
amount of the percentage depending on prevailing interest rates, the
sizes of the transactions discounted and campetition which the company
faces from other traders in that area. And because the venture involves
a considerable measure of risk to the company in that custamers may
default or terminate credit agreements prematurely or the goods supplied
may depreciate very fast, the company may pay to the retailer
immediately around 75% of the total value of the 'block'. The balance

will be retained as security against any of these eventualities.(16)

The Iegal Regime of Credit Agreements

Although the title of this thesis suggests that this work is
concerned with discussion of the Hire-Purchase Act, it must be noted
that credit agreements are governed by other sources of law other than
this Act. The most important of these are the general law of contract,
the Sale of Goods Act, the Bills of Sale Act, the Merchandise Marks Act
and the Bills of Exchange Act. Thus the thesis is in fact a study of
this whole body of law. But these other sources of the law of credit
agreements are not studied sui generis; they are examined with a view to
showing flaws in the conception of the Hire-Purchase Act. For that

reason, it 1is considered appropriate that this thesis should be
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described as a critique of the Hire-Purchase Act.

It is perhaps worthwhile to make another point here. Almost all the
cases used in this thesis are English common or statutory law cases. But
this should not be taken as suggesting that either judgements of English
courts are binding on Malawi courts or that English law applies to
Malawi. The fact is that Malawi is an independent legal jurisdiction
with its own final <courts of appeal. However there are two
qualifications to that.

First, section 15 of the Republic of Malawi (Constitution) Act, 1966
provides that unless there is a contrary provision by the Malawi
Parliament, the civil and criminal Jjurisdiction of all courts in Malawi
must be exercised in conformity with inter alia, 'the substance of the
common law and the doctrines of equity'. For that reason, although not
bound by English common law cases, Malawi courts have often felt
persuaded by these cases, especially if they are decided by either the
Court of Appeal or the House of Lords.

Second, for historical reasons, a number of Malawi statutes are not

only in pari materia with some English statutes but are also founded on

similar assumptions and concepts. The Hire-Purchase Act is one example
and the Malawi Sale of Goods Act is another. Now the accepted view is
that to interpret such statutes, a Malawi court can refer to English
cases decided under the corresponding English Acts. Thus for instance in

Monteiro v Acme Construction Co Ltd Spencer-Wilkinson J said:

"It is true that some sections or parts of sections [in

our statutes] are obviously taken from parts of ...



13

English [statutes], so that where our wording is the same
as the wording of an English Act decided English cases
interpreting that wording may be of assistance in
asserting the meaning of the same words in the local

[statute]™.(16)

Lay-out of the Thesis

This thesis is divided into nine chapters. The first, which is this
one, introduces the issues discussed in the succeeding chapters. Chapter
two shows how courts of equity have got around the concept of freedom of
contract to ensure fair exchange in contracts generally. The third
chapter serves two purposes: it discusses the general law of contract
which governs the quality of goods supplied under a credit agreement and
at the same time demonstrates how that law ensures fair exchange in
these agreements. Chapters four and five look at provisions of the
Hire-Purchase Act which regulate credit supplied under credit agreements
and security which may be furnished for that credit. The sixth chapter
analyses all the requlatory provisions of the Hire-Purchase Act.
Chapters seven and eight explore the possibility, which is raised by the
Hire-Purchase Act itself, of ensuring fair exchange in credit agreements
through criminal sanctions and administrative control of traders who
supply goods on credit. The ninth chapter sums up the conclusions and
findings of this thesis.

It will be apparent from the lay-out that it is not the object of
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this thesis to question the desirability of what the Hire-Purchase Act
seeks to achieve. Rather, the aim is to cquestion whether the
Legislature, having decided to prevent unfair exchange in credit
agreements, should not have gone further than the Hire-Purchase Act
goes. The thesis argues that it should have done so because contract
law, whether in its classical form or as altered by the Hire-Purchase
Act, is not capable of deterring unfairness in these agreements or in
contracts generally. That this is so is demonstrated by statutes such as
the Malawi Weights and Measures Act and the Automotive Trades
Registration and Fair Practices Act. These statutes signify recognition
by society in Malawi of the inadequacy of the law of civil obligations
by creating supplementary machinery to assist in the enforcement of fair
exchange in contracts. It is therefore suggested that such machinery
should also be available to deal with the issue of fair exchange in
credit agreements. In other words, this thesis seeks to assert that if
the ideas embodied in the model created by the Hire-Purchase Act are
properly formulated and enforced, they offer very useful protection to
the private purchaser of goods on credit. However it arques that that
alone is not enough to ensure that this purchaser gets fair exchange
unless backed by a system of public control. As Karl Llewellyn once
said:

“Legislation can ... cumulate with civil liability. This

cumulation, instead of substitution, is one lesson that

the 18th and 19th centuries ... suggest to the 20th...

The 19th century does not show failure of the civil
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obligation. It shows instead that civil obligation is
magnificent, when rightly handled- but not enough,

however rightly handled".(18)
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CHAPTER TWO

THE COMMON LAW AND FATR EXCHANGE IN CONTRACTS

It was stated in the last chapter that the principal aim of the
Malawi Hire-Purchase Act is to protect consumers against unfair exchange
in credit agreements. For that reason, not only does it render
unenforceable certain provisions which parties may insert in such an
agreement but it also imposes terms upon which the agreement must be
concluded. At common law too courts can refuse to enforce certain
contractual provisions although the contract itself is not infected by
any procedural handicap(1) on the ground that the terms are unfair on
one of the parties to the contract. Provisions affected by this are
exclusion clauses, forfeiture clauses and minimum payment clauses.(2)
Besides, the contract itself can be set aside at common law if found
to be 'unconscionable'. However these defences are not adequate to
protect consumers against unfair and oppressive transactions.
Consequently it is sought to demonstrate in this Chapter that although
their existence is useful, it does not render the controls set up by the
Hire~-Purchase Act superfluous or useless. Of course as later chapters
will show, even these controls have their own shortcomings which make

them inadequate to prevent unfair exchange in credit agreements.

2.1 Minimum Payment Clauses(3)

A hire-purchase agreement or indeed any contract may contain a
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clause which stipulates that if the purchaser breaks the contract and
the seller terminates it as a result of that breach, the purchaser
should pay a certain pre-calculated sum (hereinafter referred to as
'minimum payment'). To understand the utility of such a clause in
hire-purchase agreements one feature of these contracts must be
understood. The total purchase price in a hire-purchase agreement is
generally a compound of two sums: the cash price of the goods involved
and the finance charged exacted on that cash price.(4) The finance
charge will normally be the product of a certain percentage of the cash
price and the period for which the agreement is intended to run.

What this means is that should the agreement fail to live up to the
end of that period (e.g. hecause it is terminated hy the seller on the
ground of breach by the purchaser), the finance charges which the seller
would have earned will be reduced and so too, the total purchase price.
And the seller's position is made worse by two more factors. First, he
can not recover the cash price of the goods as a matter of course.(5)
Secornd, assuming that the goods are resaleable when repossessed by the
seller, the instalments of the purchase price paid up to the date of the
termination of the agreement may not be enough to cover the depreciation
in the wvalue of the goods which the seller will not recover in the
resale, and other expenses incurred to run and maintain the purchaser's
account.

In view of that, the minimum payment clause is a very useful tool to
the seller. Tt will enahle him to meet the cost to him of an untimely

termination of the agreement. However, not infrequently, the tool has
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been used to take unfair advantage of the purchaser. Explaining the
point, it was said in the House of lLordis:

"The purpose of an owner entering into a hire-purchase

transaction is to turn goods into cash; as a moneylender,

which he is in all but form, his purpose is to recover

with interest the amount of his advance. [The minimum

payment] clause is designed to provide him with a

quarantee at the expense of the hirer that, come what

may, he will get out of the deal in money at any rate

two-thirds of the total hire-purchase price... The

guarantee thus becomes operative whenever the hiring

Adetermines before the purchase option is exercised,

provided that something less than two-thirds of the whole

sum has heen paid over,and it makes no difference to the

terms of the obligation whether the hiring is put an end

to by the hirer under his option,or by the owner under

his, or by the automatic operation of any one of the

events specified in [the clause]".(6)
It can be seen fraom this that a minimum payment may be imposed not only
to obviate the difficulty of calculating damages after hreach (as may
sometimes be thought) but also to serve as a form of security to the
seller to ensure that the purchaser does not fail to perform his
obligations under the agreement.

It is now settled that in the latter case courts may intervene to

refuse enforcement of the clause.(7) Although it has sometimes bheen said
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that for the relief to be granted the minimum payment must be shown to
have heen imposed in terorrem of the party in bhreach(8) and at other
times, that the test is that the amount must not be a genuine
pre-estimate of the loss that could be caused by that party's breach,it
is clear that enforcement is refused because it is felt that the sum
demanded is not fair. That is made clear hy the rules of construction

formulated by Lord Dunedin in the locus classicus Dunlop Pneumatic Tyre

Co Ltd v New Garage & Motor Itd.(9) His lordship laid down that a

minimum payment clause will be held to be unenforceable if, inter alia

a) the amount which it stipulates is extravagant and unconscionahle as
compared to the greatest 1loss that could conceivably be proved to
have followed from the hreach;

b) the breach upon which that amount is payable consists in not paying a
sum of money and the minimum payment is greater than that sum of
money and

c) a single lump sum is payable on the occurrence of one or more or
several events, same of which may occasion serious loss and others
trifling damage.(10)

These rules have been applied in many contract cases.(11) However
those cases will not be Aiscussed here., Similarly, it is not intended to
consider the question whether relief should be available where the
minimum payment is payable upon the occurrence of an event which is not
a breach as, for instance, where the purchaser exercises his option to
terminate the hire-purchase agreement. Rather the task here will he to

show how courts have dealt with minimum payment clauses which were
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stipulated to come into operation upon breach of the hire-purchase
agreements into which the clauses were inserted.(12)

The first thing to be said about these clauses is there is absence
of uniformity in their formulation. And that perhaps partly explains why
claity has proved difficult in this area. Roughly, the clauses can be
divided into three categories.(13) First, clauses which stipulate for a
'fixed' percentage of the purchase price as the minimum payment. For

example, in Cooden Engineering Co Ltd v  Stanford (14) the clause

provided that inter alia, if the purchaser defaulted in his payment of
the instalments of the purchase price and the seller terminated the
agreement and recovered possession of the goods, the seller would be
entitled to recover the full balance of the future unpaid instalments
together with his costs and a expenses.(15) Other cases while retaining

the same principle demand lesser percentage. In Associated Distributors

Ltd v Hall (16) it was 50%; in DBridge v Camphell Discount Co Ltd(17),

66% whereas it was 75% in Tandom Trust I.td v Hurrell.(18)

Second, clauses which require payment of a 'fluid' percentage of

the purchase price. That is illustrated by Finance Co Ltd v Dooley(19)

where the clause required payment of 50% of the purchase price plus a
further 5% of that price for each month between the conclusion of the
agreement and receipt of the goods by the seller up to 75% of the price.
This type of clause was used in two further cases.(20)

Anl finally, the clause which seeks to correspond the minimum
payment to the measure of damages for breach of a hire-purchase

agreement.(21) That clause was used in Anglo Auto Finance Ltd v
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James(22) where the purchaser was required to pay the difference
between (a) the total sum received by the seller by way of deposit,
instalments of the purchase price and proceeds of the sale of the
repossessed goods and (b) the total purchase price.

Both the first and the third types of minirum paynent clause vere
held to be unenforceable in the cases cited. Of course as will he shovm
below, it is less clear as to what circumstances will render such
clauses unenforceable. The attitude of the oourts towards the second

type of minimum payment clauses has been mixed. In Phonogravhic

Equipment Ltd v Muslu (23) it was held hy the Court of Appeal that the

clause was not penal and therefore would be enforced. The court was
impressed by the fact that the amount of the minimum payment payable
began to decline after the sixth month and completely disappeared after
the eighteenth month. In the words of Donovan LJ:

"To my mind this locks more like an attempt to

pre-estimate the loss from depreciation than the fixing

of a penalty to operate in terorrem of the hirer. I do

not lose sight of the undoubted fact that a breach in the

early months of the hiring may produce more to the owner

than if the agreement ran its course, but this depends on

the value of the machine when retaken and put in order,

and it may well be that although the second-hand market

in juke boxes seems in the present case to have been

comparatively stable, nevertheless as at the date of the
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contract the owners may well have thought that tastes in

this particular field can easily alter for no discernible

reason'. (24)
Counsel for the purchaser contended that the clause could not be said to
stipulate a genuine pre-estimate of damage because it imposed one amount
of minimum payment for a number of breaches some of which could produce
only trivial damage.(25) The court recognised the legitimacy of that
argument but refused to be swayed by it on the ground that it was valid
only insofar as the first six months of the agreement were concerned hut
had no validity to the period from eighteen months onwards.(26)

The matter subsequently came up for consideration by the House of

Lords in Bridge v Campbell Discount.(27) The clause in that case was of

a different type but the amount of the minimm payment payable under it
tended to decline as the hiring ocontinued and their lordships were all
agreed that that made the clause unenforceable. In the words of Lord
Radcliffe:

"Since the obligation under [the] clause ... may mature

at any time fram the beginning to the end of the hiring,

a week after the beginning or a week before the end, it

seems to me impossible to take a single formula for

measuring the damage as any true pre-estimate. It

produces the result, absurd in its own terms, that the

estimated amount of depreciation becomes progressivley

less the longer the vehicle is used under the hire. This

is because the sum agreed on diminishes as the total of
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the cash payments increases. It is a sliding scale of

compensation, but a scale that slides in the wrong
direction, if the measure of anticipated depreciation is
to be supposed to bhe the hasis for the compensation
agreed on. The fact that this anomalous result is
deliberately produced by the formula employed suggests
... that the real purpose of this clause is not to
provide compensation for depreciation at all but to
afford the owners a substantial guarantee against the

loss of their hiring contract".(28)

In the case of Lambard Ltd v Excell (29) the Court of Appeal rejected

the argument that this case had overruled Phonographic Equipment or

shown it to be wrong in law in every situation or that the clause used

in Phonographic Equipment will as a matter of law be valid in every

case.(30) And Veale J took an even more extreme attitude in Finance Co

Ltd v Dooley where refusing to follow Phonographic Equipment he said:
 The judgements in Muslu's case were delivered in

July, 1961, In November, 1961, Bridge v Campbell Discount

Co ILtd ... was argued before the House of Lords, and
their lordships delivered judgement on January 25, 1962.
.o Muslu's case was referred to in argument, and was
expressly relied on by Counsel, but none of their
lordships referred to it in their speeches".(31)

There is not much to commend the view of the Court of Appeal in

Phonographic Equipment Ltd v Muslu and it is possible that in future the
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type of clause used in that case will not be treated as liberally as was
done here. However what is important for the present purposes is that
the position with respect to that type of minimum payment clause is
rather unclear.

But although the other two types of minimum payment clause have
consistently been refused enforcement by the courts, the cases in which
the clauses came up for determination do not lay down clear guidelines

on how the rules formulated by Tord Dunedin in Dunlop Pneumatic's case

will he applied to hire-purchase agreements. In some of the cases it
seams to be suggested that to decide whether the clause should be
enforced one has to construe it first and then apply Lord Dunedin' rules
thereafter. On the other hand, there are cases where the matter was
decided by not only construing the clause and applying these rules hut
also by considering the subject-matter of the agreement as well as other
facts in and outside the agreement itself.

For instance, in Landom Trust Ltd v Hurrell whose facts have already

been given on p. 22 above, the actual amount payable as minimum payment
was £425. The Queens Bench Division held the clause to be unenforceable
against the purchaser, ocontending that that sum was not a genuine
pre-estimate of the damage which the seller had suffered as a result of
the purchaser's breach of the hire-purchase agreement. The court came to
this conclusion after examining the whole agreement and some surrounding
circumstances. Said Lord Denning:

"The £425 is three-quarters of the total price. It is

inserted by the hire-purchase campanies by rule of thumb
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without regard to the make of the car, its age, the

market conditions or anything of the kind. It is the same
for all. The £425 payment for compensation for
depreciation is payable on the footing that the car, when
it is re-taken, is in good order, repair and condition.
If it is in had corylition, the owners can recover damages
for breach of agreement ... and the damages are payable
in addition to the £425., Assume that the car is kept in
good condition, and at the end of the first month the
hirer makes default and the owners re-take the car. Can
anyone suppose that in that time the value of it will
have dropped hy three-quarters so that it will he worth
only one quarter of what it was worth a month before? It
is an altogether extravagant thing to imagine".(32)

The same view was advocated in ILombard Ltd v Excell where it was said:

"Now counsel for the finance company argues that in every
case it 1is purely a question of construction and that
evidence of the surrounding circumstances, such as the
subject-matter of the hire-purchase, is not admissihle.
We are quite unable to accept this argument. It is
directly contrary to what Lord Dunedin said where he
recognised that the circumstances of each case must bhe
highly relevant".(33)

By contrast, the House of Lords held the clause in Bridge v Campbell

Discount Ltd to he unenforceahle by applying the canon of construction
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only. It was clear on construction, said their lordships, that the
minimum payment demanded was not a genuine pre-estimate of the seller's
loss. Since the vehicle which was the subject-matter of the agreement
was second-hand, the depreciation in its wvalue should have bhecome
greater the longer the vehicle remained in the purchaser's hands. Yet
the minimum payment demanded was largest when the car was returned after
it had been in the purchaser's hands for a short time and got
progressively smaller as time went by. Besides, the clause allowed the
seller to be paid 66% of the purchase price without taking into
consideration that:
a) the purchase price included an interest element which the seller
would not forgo and
b) the wvehicle came back to the seller with a resaleable value which
could exceed the 33% balance of the purchase price which the owner
had not received by reason of the termination of the agreement.(34)
Similarly, upon oonstruction it was found that the clause in the

more recent Australian case of O'dea v Allstate Licencing System (35)

was not a genuine pre-estimate of the loss suffered by the owner as a
result of the hirer's default. In that case the total hire rent was
$39,550.32 and upon breach of the agreement by the hirer, the owner was
entitled to recover the vehicle which was the subject of the agreement
and all future instalments of the hire rent which were unpaid. The hirer
paid seven instalments and part of the eighth instalment, the whole
payment amounting to $8,114.28, and thereafter paid nothing.

Consequently the owner repossessed the vehicle, resold it for $20,000
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and then brought an action for $31,436.04 which was the difference
bhetween the total hire rent and the $8,114.28 already paid by the hirer.
The High Court of Australia held that the sum claimed was a penalty and
therefore could not he recovered. Tt was mointed mut that on its true
construction the minimum payment clause could not be said to impose a
gemiine pre-estimate of loss suffered by the owner hecause the sum of
money which it stipulated was payable for breach of a large number of
terms and conditions in the agreement- ranging from the trivial to the
serious- so that where the breach was minor, there could be an
unreasonable windfall to the owner and an unconscionable hurden on the
hirer.(36) Moreover, observed Wilson J, although the clause oould be
brought into operation at any time during the suhsistence of the hiring,
there was no provision in it or indeed in the whole agreement for a
rehate of finance charges on future instalments which would hecaome
immdediately payable by the hirer or for crediting him with any capital
gain represented %y the amount by which the value of the wvehicle on
repossession exceeded its appraisal value.(37)

Of course it may well be that on the facts of these cases whichever
approach one adopts the result will be the same. However it should be
recognised that if the real reason for the relief against minimum
payment clauses is that in some cases they impose an unfair burden on
the parties against whom they are intended to apply, then as a general
rule, the canon of construction is not the ideal tool for achieving that
objective. Construction will he applied to ascertain the meaning of the

language used in the clause. Now to the extent that whether the clause
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is enforceable depends on the view which the court takes of the meaning
so ascertained (i.e. whether as construed, the clause falls under any

one of the rules formulated by Lord Dunedin in Dunlop Pneumatic's

case), there will he cases where the clause is enforceahle although the
agreement as a whole is oppressive and unfair to the party against whom
the clause is enforced. Consequently there is a gond reason for saying
that the clause must be looked at in the light of the whole agreement
and circumstances surrounding its conclusion.

No doubt oourts have adopted that approach in same of the cases
examined above. It was shown, for example, that ahsence of a provision
in the agreement for rebating to the party in breach part of the
unearned finance charges or for crediting him with capital gain from
resale of goods which are the subject-matter of the agreement will weigh
heavily against enforcement of the clause.(38) As for the clause itself,
the cases have shown that:(39)

a) the minimm payment payable must increase, and not decline as the
term of the agreement progresses;

bh) the minimm payment must not be calculated as a percentage of the
purchase price;

c) the clause must reflect the nature and condition of the
subject-matterof the agreement and

d) where the minmum payment is expressed as compensation for breach of
the agreement, it should not he based on the loss of future
instalments of the purchase price where the breach does not amount to

a repudiation of the agreement hy the party in hreach.
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However in spite of all that, there is no definitive indication of
whether these are the only ingredients- and if not, what other
ingredients- which must be present in the clause or the agreement as a
whole for relief to he granted. Similarly, it is not clear as to how
many of these ingredients must be present for the clause to be regarded
as unenforceahle. Recently one court has held that the conclusion that a
clause imposes a penalty can not be foreclosed by a statement in the
agreement of the parties' intention for stipulating the minimum payment.
It said:

"The parties ... may have intended subjectively to make a
pre-estimate of damages in the event of hreach. Tf,
however, that pre-estimate is either extravagant and
unconscionahle in amount in comparison with the greatest
loss that could conceivably be proved to have followed
fram the breach or, juiged as at the time of making the
contract, is unreasonable in the burden which it imposes
in the circumstances which have arisen, it is a penalty
regardless of the intention of the parties in making
it". (40)

But when can it be said that a minimum payment is 'extravagant and
unconscionabhle' or that a minimum payment clause imposes an unreasonahle
burden on the party against whom it applies? As will be shown below,
there exists at cammon law a jurisdiction wherehy a contract may be set
aside if it is proved to be either unconsciocnable or (arguably)

unreasonahle. Now if these two words were used hy the court ahove in the
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sense which they bear under that jurisdiction (41), that not only
renders unnecessary much of the lore on minimum payment clauses but also
raises new problems. Those problems will be discussed under the
sub-title 'Jurisdiction Against Unonscionahle Bargains'. Meanwhile the

discussion will turn to forfeiture clauses.

2.2 Forfeiture Clauses(42)

Instead of a minimum payment clause, the contract may contain a
clause which stipulates that if any one of the parties cammits certain
breaches he will forfeit certain proprietary or possessory rights
usually relating to the subject-matter of the contract. Such a provision
is called a 'forfeiture clause' and the commonest hreach upon which it
is made to became operational is failure to pay an instalment of the
purchase price hy a stated date. Since in hire-pnurchase contexts the
party in breach is usually the purchaser, the effect of the clause is
that he loses the title to keep possession of the suhject-matter of the
agreement or to recover any money which he may have paid to the seller
baefore the breach. U"ere too courts have intervened to prevent the
innocent party from insisting on his rights where it is clear that that
would occasion unfairness to the party in hreach. One form of relief
which has been given is a grant of further time to perform the breached
obligation. (43)

In Re Dagenham (44) a company agreed with a landowner to purchase a
piece of land for £4000 of which £2000 was to be paid at once and the

remainder on a future date named in the agreement. The agreement
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contained a clause which provided that if the whole of the unpaid £2000
together with any interest payabhle on it was nnt paid hy the stipulated
date, the verdor would re-possess the land without any obligation to
repay any part of the money already paid hy the purchaser. Tt was held
that the clause was in the nature of a penalty from which the purchaser
was entitled to be relieved on payment of the halance of the
purchase-money still owing with interest.

The basis for the relief is the feeling that it is not fair that a
person should use his legal rights to take advantage of another's
misfortune, and still less, that he should scheme to get legal rights
with this object in mind.(45) Consequently, the relief may not be
available where the parties act at arm's length and the party against
whom the forfeiture applies is under no bargaining handicap.

In Scandinavian Trading ILtd v Flota Ecuatoria the issue was whether

the relief should he granted +to charterers of a ship under a charter
agreement who were required to forfeit wuse of the ship for failure to
make prompt payment of the hire rent., Declining to relieve the
charterers in the Court of Appeal, Robert Goff LJ said:
"[Wlhen we come to consider the nature of a contract such
as a time charter, and the circumstances in which it is
likely to be made, we see the most formidahle arguments
against the proposed extension of the equitable
jurisdiction. In the first place, a time charter is a
commercial transaction in the sense that it is generally

entered into for the purposes of trade, hetween
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commercial organisations acting at arm's length.(46) It
is for the parties to hargain the terms of the contract.
They can bargain not only about the form of the charter
to bhe usead; they can also hargain ahout the amendment to
the standard form ... Parties to such contracts should be
capahle of looking after themselves; at the very least,
they are capable of taking advice ... The possibility
that shipowners may snatch at the opportunity to withdraw
ships from the service of time charterers for non-payment
of hire must he well nown in the world of shipping...
[I]t must also be very well known that anti-technicality
clauses are availahle which are effective to prevent any
such occurrence. If a prospective time charterer wishes
to have any such clause included in its charter,he can
hargain for it".(47)

This judgement would bring together the law governing the grant of
relief against forfeiture clauses and the law relating to unconscionahle
bargains. As will be shown below, one ground for relief against such
bargains is that the party seeking to enforce the hargain was in a more
superior bargaining position than the other when the transaction was
concluded and took advantage of that to ohtain the unfair transaction.
However the general view seems to be against such an interpretation of

Scarrlinavia Trading. The House of Lords affirmed the dAecision of Court

of Appeal but on different grounds. In giving their judgement Lord

Diplock made it clear that the denial of relief was based on the fact
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that this was a contract for services for which courts of equity never
granted specific performance. Now if an  injunction was granted
restraining the shipowners from exercising their right under the
charterparty to withdraw the vessel, though negative in form, that would
be pregnant with an affirmative order to the shipowners to perform the
agreement and juristically would he indistinguishable fram a decreer for
specific performance of a contract to render services.(48)

In Sport International v Inter-Footwear Ltd (49) the Court of Appeal

thonght that Scandinavia Trading laid down  two principles of law, one

narrow and the other general. The narrow rule is that the equitable
jurisdiction to relieve against forfeiture clauses does not extend to a
time charter which is not a charter by demise whereas the general rule
is that the Jjurisdiction Aoes not axtend to contracts which do not
involve the transfer or creation of proprietary or possessory rights.

And in the case of BICC Plc v Burnidly Corpn where the contract

involved was commercial anr the parties to it were companies, Dillon LJ

commenting on Scandinavia Trading has said:

"The fact that the right to forfeiture arises under a
commercial agreement is highly relevant to the question
whether relief against forfeiture should be granted, but
I do not see that it can preclnde the existence of the
jurisdiction to grant ©relief, if forfeiture of
proprietary or possessory rights, as opposed to merely
contractual rights, is in question".(50)

In view of this judgement and the fact that the House of loris'
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judgement affirming Scandinavia Trading accepted the practical

ohbjections to the grant of relief in that case which were 'convincingly
expressed by Robert Goff TJ' (51), it can validly he said that the fact
that the party against whom a forfeiture clause was intended to apply
was not under a hargaining handicap when the contract was concluded will
be relevant to the question whether relief against the clause should be
granted. More crucial, however, will he the fact that specific
performance is not possible because either the contract is one for
services or time is made of the essence (52) or the party seeking relief
is not ready and willing to perform the hroken obligation or the breach

itself is wilful or serious.(53) In Rarton Thomas v Stapling Machine the

defendant leased to the plaintiffs 'mder a hire agreement machines for
making wire-bound baxes. The contract provided that in case of breach of
of any term of the agreement the defendant wonld he entitled to serve
notice requiring the plaintiffs to remedy the breach within thirty days
anl in default to terminate the agreement. The plaintiffs failed to make
payments due under the agreement and did not comply within thirty days
with a notice requiring immediate payment. Consequently the defendants
sent them notice of immediate termination of the agreement. On the same
day the plaintiffs took out summons seeking relief against forfeiture
together with further time in which to pay the arrears. It was contended
for the defemdants that relief should not he granted hecause inter alia
the parties had prescribed a period within which any bhreach of the
contract was to be remedied and that on the facts, that period had

elapsed and the plaintiffs had not shovm that they were ready to pay the
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amount in arrear. The judge did not think that the presence of the
thirty-day period in the agreement was conclusive so as to make it clear
beyond argument that relief from forfeiture should not be granted
because had specific performance been asked for it could not have heen
granted. However he did accept that lack of evidence to show that the
plaintiffs were ready to pay the sum owing was fatal to the success of
the plaintiffs' case. In his view:

"It is an invariable condition of relief from forfeiture

for non-payment of rent that the arears, if not already

available to the lessor, shall be paid within a time

specified by the ocourt. The precise length of time is a

matter of discretion... but the imposition of the

condition is not a matter of discretion; it is a

requirement of law rooted in the principle upon which

relief is granted. It follows that readiness to pay

arrears within such time as the Court shall think fit is

a necessary condition of the tenant's claim for

relief". (54)

This judgement shows two points. First, as already said, relief
against a forfeiture clause may take the form of grant of further time
to the party in breach to perform the broken obligation. Second, the
court has discretion as to the duration of that time and can extend it
on subsequent application by the party seeking relief. As Edmund Davies

LY indicated in the more recent case of Starside Properties v Mustapha,

courts grant relief against forfeiture clauses in such circumstances as
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justice requires and on terms which are equitable in those
circumstances. For that reason, said his lordship, if it should later
appear that the relief by way of an extension of time first granted
ought to be extended and that in fairness to the other party that can be
done, a court should grant a new extension of time.(55)

Now if it is accepted that it is what is just and equitable in the
circumstances of each case which should quide the court, it seems to
follow that in deciding whether relief should be granted, whether the
breach is non-payment of money or not, the court ocught to have regard to
all the circumstances of the case. Where the breach is non-payment of
money due, it is only natural that the gquilty party's readiness to pay
that money should he a crucial factor in the court's decision. Yet even
then the court should not close its eyes to other factors which might
militate for or against enforcement of the forfeiture clause. And that

seams to have been the view of Lord Wilberforce in Shiloh Spinners v

Harding. According to his lordship, equity expects people to carry out
their bargains and will not let them buy their way out of them by
uncovenanted payment. However, he said, it is consistent with this
principle, that in appropriate cases oourts of equity should relieve
against forfeiture for breach of covenant or condition where the primary
object of the bargain is to secure a stated result which can effectively
be attained when the matter comes before the court, and where the
forfeiture clause is put in the contract by way of security for the

product of that result. As to what he implied by the word 'appropriate’,
he said:
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"The word 'appropriate' involves consideration of the
conduct of the applicant for relief, in particular
whether his default was wilful, of the gravity of the
breaches, and of the disparity between the value of the
property of which forfeiture is claimed as compared with
the damage caused by the breach".(56)

This Jjudgement was supported by Lord Dilhorne, Lord Pearson and
Lord Kilbrandon. But the contract there involved hreach of covenants to
keep premises in good repair so that it is not clear whether their
lordships intended the judgement to apply also to cases where the breach
involved non-payment of money due. Of course it would be curious that
where the breach was failure to pay money relief should depend on the
guilty party's readiness to pay that money whereas in any other kind of
breach, the more comprehensive approach suggested by Lord Wilherforce
should apply. Yet that seems to be what is suggested by the balance of
authority on the question whether money already paid can be recovered by
the payer as a form of relief against forfeiture, if he fails to
camplete payments under the contract as a form of relief against
forfeiture.

Once the breach has been camnitted and the innocent party seeks to
enforce the forfeiture clause, one course of action open to the quilty
party, as has been seen, is to seek an extension of time within which to
remedy the breach. However in some cases he may choose to let the
innocent party terminate the contract and then ask the court to grant

him relief against forfeiture of any money he may have paid under the
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contract before the breach. One reason why he may choose this course
of action is the fear that it might not be possible to work well with
the other party to the contract after the breach. Consequently he will
want to recover any money paid by him before the breach rather than seek
an extension of time to remedy the breach.

There is yet no case in which that form of relief has been granted.
However it is well established that so long as that is the intention of
the parties, the money can be recovered by the guilty party despite his

breach of the contract. In Dies v British & International Mining (57)

it was held by Stable J that the general rule is that the law confers on
the payer the right to recover his money unless the seller can point to
same language in the contract from which the inference to be drawn is
that the parties intended and agreed that he should keep the money. Goff
and Jones have described that holding to be consistent with the general
view of the common law that a person can not be denied restitution
merely because he is in breach of contract.(58) But as it shows, the
party in breach will forfeit the money already paid under the contract
if that is the express or implied agreement between him and the other
party. And courts have taken the view that where the money is paid as a
deposit, the parties thereby imply that should the payer subsequently
fail to comply with the oontract, he should forfeit the money so
paid.(59) However there are authorities which suggest that despite the
express or implied agreement that the money should be forfeited, in

appropriate cases the court may grant the party in breach relief against
the forfeiture.
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Mussen v Van Dieman's ILand seems to be the first case in which the

relief was sought. The facts of the case were that the defendants agreed
to sell to the plaintiff land for £321,000. The money was to be paid by
instalments and time was made of the essence. A clause in the agreement
stipulated that if the plaintiff made default in paying any of the
instalments the defendants could rescind the contract and retain all
monies already paid by the purchaser. It was also agreed that on payment
of a certain sum the defendants would convey to the plaintiff two blocks
of land. The bhlocks whose value was £99,300 were duly conveyed to the
purchaser who had by that time paid £139,500 under the ocontract.
Subsequently when he failed to pay one instalment which had fallen due,
the defendants gave him notice that they were rescinding the contract.
By two letters written two years and three years later, respectively,
the purchaser demanded repayment to him of £€40,200 which was the
difference between the total amount of money he had paid to the
deferdants and the value of the two pieces of land which had been
conveyed to him. When the defendants refused to comply with the letters,
he brought an action against them for recovery of the money. In his
judgement, Farwell J was of the view that for relief to he granted in
such cases, it had to be shown that the forfeiture clause was penal and
that it would bhe unconscionahle for the payee to retain the money
claimed by the payer. The judge did not say what he meant by the word
'penal’ nor did he show whether or not the clause under discussion was
penal. However he thought the purchaser had failed to show that it would

be unconscionable for the defendants to insist on their legal rights
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and retain the disputed £40,200. In his words:
"In order to entitle a plaintiff to relief from a
penalty, it is necessary in my judgement for him to show
that there is same groundd upon which it would be

unconscionable in the defendants to retain the money or
the whole of the money. I find it difficult to see why,

in a case of this kind, it should be unconscionahle on

the part of the vendor, who has contracted to part with
his land on agreed terms, to enforce the contract if he
so desires. There may bhe special circumstances in some
cases in which the Court would take the view that it was

unconscionable, and that the plaintiff was accoriingly

entitled to relief, but unless I can be satisfied that in

this case there is something unconscionable in what the

defendants seek to do, in my Jjudgement I have no
jurisdiction to grant any relief whatsoever".(60) (My
emphasis)

It is clear that although the judge uses the word 'unconscionable'
four times in this passage, he does not define it. However reading the
whole judgement, it is possible to say that his conclusion that there
was nothing unconscionable in what the defendants sought was influenced
by the following facts:

a) that the plaintiff oould not and had not offered to complete

performance of his obligation under the agreement which he had
broken;
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b) that the plaintiff had taken almost five years to bring the action so
that specific performance could not he decreed even if he had asked
for it and

c) that the plaintiff had at least got part of what he bargained for.

0Of course it should be noted that the plaintiff's claim related only to

£40,200 and not to the £99,300 for which land had been conveyed to him,

For that reason fact (c) was irrelevant to the matter in issue. In fact

it is probable that Farwell J mentioned it in his judgement merely for

the sake of campleteness.

Now if in fact the decision turned on facts (a) and (b),it can be
said that the judge was merely endorsing the view of the authorities
cited earlier. As argued, those authorities support the proposition that
it is a condition for the grant of relief against forfeiture that the
party in breach should be ready and willing to perform the contract so
that where specific performance can not he ordered, then the other party
should be allowed to go ahead with the forfeiture. According to this
view the party seeking to enforce the forfeiture clause acts
'unconscionably' if the other party having broken the contract is
thereafter willing to carry it out hut the former not only refuses to
let him do so but also seeks to retain the money already paid by the
party in breach under the contract.(61) Thus such issues as the gravity
of the breach, the relation between the damage caused by the breach and
the money sought to he retained and whether or not the hreach was
deliberate, are not taken into consideration in deciding whether the

inmmocent party is acting unconscionably in insisting on his
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rights. (62)
By contrast, in the second case where recovery of money already paid
was attempted, the majority of the Court of Appeal thought that these

factors should be considered in determining the issue. The case is

Stockloser v Johnson. In that case the plaintiff agreed to huy plant and
machinery fram the defendant. The contract provided that the purchase
price was to he paid in instalments and that if the plaintiff failed to
pay any of those instalments for a period of more than 28 days, the
defernrlant could rescind the contract, retain the instalments already
paid by the plaintiff under the contract and retake possession of the
plant and machinery. Later the plaintiff having defaulted in the payment
of one instalment the vendor rescinded the contract and sought to retain
the instalments already paid by him. Although not financially able to
complete the contract, the plaintiff brought an action to recover the
instalments on the ground that the effect of the forfeiture clause was
penal and unconscionable and that in equity he was entitled to relief.
It was held hy the majority of the Court of Appeal (Denning and
Somerville LJJ) that it was possible at equity to allow recovery of the
money but that on the facts of this case, that relief could not be

granted. They took up the view expressed by Farwell J in Mussen v Van

Dieman's Tand that for relief against forfeiture to be granted, the

forfeiture clause must be penal and secondly, that it must be
unconscionable for the innocent party to retain the money already paid
by the gquilty party under the contract.(63) However unlike Farwell J

they did not think that ‘'unconscionahle' should he interpreted to cover
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simply the situation where the innocent party refuses to allow the party
in hreach to camplete performance of the contract and seeks to retain
the money already paid by the latter under the contract. Rather they
thought that the court should also consider the Aisparity bhetween the
sum of money of which forfeiture is sought as compared with the damage
caused by the plaintiff's bhreach and other relevant factors at the time
relief is sought.(64) In the words of Lord Denning:

"[Tlhere is an equity of restitution which a party in

default does not lose simply because he is not able and

willing to perform the contract. WNay, that is the very

reason why he needs the equity. The equity operates, not

because of the plaintiff's default, but bhecause it is in

the particular case unconscionable for the seller to

retain the money. In short, he ocught not unjustly to

enrich himself at the plaintiff's expense. This equity of

restitution is to be tested ... not at the time of the

contract, but by the conditions when it is invoked.

Suppose ... that in the instance of the necklace, the

first instalment was only 5 per cent of the pricej;and the

buyer made default on the second instalment. There would

he no equity by which he could ask for the first

instalment ... any more than he could claim payment of a

deposit". (65)
On the facts before them, the two Lord Justices held that the plaintiff

had no equity wherehy he could ask for the money claimed hecause Auring
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the subsistence of the agreement, he had received substantial amounts of
money under the contract in royalties from the plant and machinery which
the defendant was not asking back.

This approach sounds sensible and consistent with what has already
hbeen said that it is not a rule of the common law that a party to a
contract is to be denied restitution merely because he is in breach of
that contract. Indeed it accords with the general principle upon which
damages are awarded in contract cases.(66) However from what has been
said earlier, it is possible to see that the approach was novel at the
time (67) and unsupported by the balance of authority.(68) Small wonder
then that the third member of the oourt, Ramer I.J, thought that the
plaintiff's case should fail because the only form of relief against
forfeiture clauses which courts of equity could grant was an extension
of time to the party in breach to remedy his breach. He said:

"[Tlhere is no sufficient ground for interfering with the
contractual rights of a vendor under forfeiture clauses
of the nature which are now under consideration, while
the contract is still subsisting, beyond giving a
purchaser who is in default, but who is ahle and willing
to proceed with the contract, a further opportunity of
doing so; and no relief of any other nature can properly
be given, in the absence of some special circumstances
such as fraud, sharp practice or other unconscionahle

conduct of the verdor, to a purchaser after the vendor
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has rescinded the contract".(69)

Yis lordship gives two views of the law which ought to he noted
here. The last part of his judgement refers to the general jurisdiction
wherehy equity relieves against unfair hargains. "We says that that
relief is based on the finding that the party seeking to enforce the
bargain is quilty of some procedural unfairness such as fraud or sharp
practice. This jurisdiction is discussed below but it will only be
mentioned here that his lordship's obhservation on this matter is not,
with due respect, entirely correct. But more important for the present
purposes is his statement that relief against forfeiture clauses can
only be given where the party seeking it is able and willing to proceed
with the contract and that the relief will be in the form of a grant of
further time to complete the contract. Undoubtedly, this is supported by
the cases Adiscussed ahove. But as argued there, the requirement that
the quilty party must bhe willing to complete his performance of the
contract is natural and makes sense where the relief he is seeking is a
grant of further time to remedy his breach. For as the judge said in

Barton Thomas v Stapling Machine, it is an inevitahle condition of this

sort of relief that if the party seeking the relief is not able to
perform the contract when the matter comes to court, at least he will be
able to do so within the time which the court may specify. For that
reason, willingness to proceed with the contract must he shown hefore
relief in this form can be granted. However where the plaintiff is
seeking recovery of money already paid before his hreach, that

requirement does not make any sense at all. Indeed cne could say that in
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such a case the requirement is irrelevant and the court ought not to
insist on it. On the other hand, the court should enquire whether it
would be fair for the innocent party to insist on his rights as embodied
in the forfeiture clause. Ard to answer that question it ought to
consider whether or not the default was wilful and grave and examine the
disparity between the money sought to be retained and the damage caused
by the default.

But be that as it may, the harshness of the view advocated by Ramer
LJ has been demonstrated by the case of Galbraith v Mitchenall. The

plaintiff in that case hired a caravan fram the defendants for five
years and made an initial payment of £550 10s. The cash price of the
caravan at that time was £1050. The hire agreement provided that if
owing to any reason the plaintiff determined the agreement even in the
last month or if, due to same default on his part, the deferndants
elected to re-possess the caravan, the defendants would inter alia
retain the initial payment. The plaintiff lived in the caravan for four
months but paid no monthly rental as agreed. Consequently, the
defendants determined the agreement and re-possessed the caravan which
was then worth £800 only. The plaintiff then brought an action to
recover the initial payment on the ground that the defendants had
effected a forfeiture under which he had been penalised by their
retention of that money. Sachs J was in no doubt that the effect of the
forfeiture clause was harsh:

"It is always a matter of degree,but taking into account

the evidence put before me, any set of terms which
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entitled the vendor in such circumstances ... to retain a

sum in excess of samething between 25 per cent and 40 per

cent of the retail price so attracts the stigma of undue

harshness that if the finance company had to sue for the

£550 10s upon some slightly different contract, that sum

would also have been held a penalty".(70)
But in spite of that he declined to grant relief to the plaintiff
against the clause on the ground that there was no proper authority for
it, His view was that the majority judgement in Stockloser v Johnson

quoted above was obiter (71) and that in the case of Campbell Discount v

Bridge (72) the Oourt of Appeal had refused to follow it in favour of
the minority judgement of Romer LJ.
Sachs J's judgement has been widely criticised.(73) It is no doubt

correct that of the two judgements delivered in Stockloser's case which

have been quoted above Romer LJ's judgement was more relevant to the
decision reached in that case than that of Denning and Somerville LJJ.
However it should also be recognised that what these two Lord Justices
were concerned with was not simply to give a reason for their decision
but also to break new ground.(74) Consequently it is not very helpful
to simply dismiss their judgement as being cbiter without examining the
merit of the view they were advocating. But more than that, contrary to
what Sachs J thought(75), the case of Campbell Discount v Bridge did not

involve a claim for relief against forfeiture of money already paid
under a contract. The action in that case arose fram a minimum payment
clause and the issue for determination was whether the hirer should pay
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the amount imposed by that clause because he had exercised the option
granted to him by the agreement to terminate the contract of hire,
Clearly, on those facts, any reference which the Court of Appeal may
have made to Stockloser v Johnson must be obiter.(76)

To conclude, it can be said that the cases discussed under this
section show that relief which can be sought against the operation of a
forfeiture clause may be of two kinds. The party against whom the clause
is intended to apply may want a further chance to camply with the
contract or he may wish to recover what he has paid under the contract.
The first implies and requires that the contract must be subsisting
whereas the second does not. The dominant judicial view is that relief
in the form of a further opportunity to remedy the breach can only be
granted if it is shown that the party seeking it is able and willing to
perform his obligations under the contract. Although that view has been
criticised here, that it is sensible is not doubted. What has been
doubted, however, is the deduction from that of a rule of law denying a
party recovery of money already paid unless he can show that in spite of
his readiness to proceed with the contract, the party not in breach is
not prepared to let him do so. Dicta opposed to that suggest that if a
forfeiture clause is penal and it is proved that it would be
unconscionable for the innocent party to retain the money, the party in
breach should be allowed to recover it irrespective of whether he is
able and willing to proceed with the contract. Of course it is less
clear as to what is meant by the words 'penal' and 'unconscionable'.
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2.3 Exclusion Clause(77)

The contract may also contain an exclusion clause. Such a clause
will be intended either to excuse 1liability for certain breaches
altogether or to define circumstances in which the party relying on the
clause undertakes liability for those breaches or to restrict the
exercise of any right or the availability of any remedy arising out of
the breach of any obligation in the contract hy the party relying on the
clause or to limit the time within which an action for any breach of the
oontract 1is to be brought. However for present purposes the last
function will be ignored.

Courts have generally viewed exclusion clauses which perform any one
of the first two functions as depriving the party against whom they
apply of his right. Consequently, they have striven to make such clauses
unenforceable wherever possible. One tool which has been used for that
purpose has been the requirement that the clause be brought to the
notice of the party against whom it applies if it is to bind him.(79) On
the face of it, this is no more than an affirmation of the basic rule of
contract law that for a contract to bind the offeree, it must have heen
accepted by him. Thus where the plaintiff entered into a contract for
hotel accomodation and only knew of the exclusion clause thereafter
when she went to her room where the clause was exhibited, it was held
that the clause was not part of the contract and that therefore it did
not protect the hotel from liability for the theft of the plaintiff's
property fram the room.(80) But this should not be understood to mean
that the party adversely affected by the clause should actually have

known about it or its contents at the time the contract was concluded or
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before that time. It is possible for the clause to be legally part of
the contract even though he Adid not see the clause or could not have
read it if he had seen it.

Firstly, where there has been a previous course of dealings between
the parties (81) during which the clause was used and in the contract in
question it was reasonably believed by the parties that their rights and
ohligations under it would he governed by the terms which had applied on
the earlier occasions, the clause may be implied into the contract.(82)
Of course it is possihle that where the hargaining power of the parties
is not equal, as for instance where the parties are merchant and
consumer and the clause is intended to apply against the latter, courts
may be reluctant to incorporate the clause into the contract through the
canon of 'previous course of dealings'.(83)

Secondly, although one party is subjectively ignorant of the clause
and its contents, the clause may nevertheless he held to he part of the
contract if at the time when the contract was concluded or before that
time, the proferens Aid what was reasonably sufficient to give notice of
its existence to the other party.(84) Now once that has heen done, it is
immaterial that the latter Aid not read the clause, was illiterate or
could not understand the language in which the clause was written.(85)
But whether notice given is reasonahly sufficient will he a question of
fact to be determined by reference to the nature of the clause, its
subject-matter and all relevant circumstances before or at the time the
contract was concluded. Thus, for instance, if the clause is on a

Adocument (e.g. a voucher or receipt) which the receipient could not be
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expected to know that it contained a contractual term (86) or if he knew
that there was some writing on the document hut the Aocument itself was
handed to him folded up and the relevant part of the writing was partly
onliterated by a stamp (87), it will he difficult to say that the notice
given was reasonably sufficient in the circumstances. Similarly, where
the clause is Aisplayed on a sign-post which is not well 1lit and the
sign is not designed to meet the eyes of any person entering on the
premises on which it is fixed, that has heen held not to constitute
reasonably sufficient notice to a person caming onto the premises on a
dark night. (88)

Thirdly, where the clause is contained in a contractual document
which the party adversely affected hy the clause signs, that will
suffice to incorporate the clause into the contract between him and the
proferens. This is normally referred to as the rule in L'Estrange v
Graucob (89) although there is reference to it in an earlier case.(90).
It is possible that this rule is a result of policy considerations. In
the first place, it can he seen as a reflection of the anxiety by the
conmmon law to uphold contracts wherever possible.(91) The second
consideration can he gleaned fram the following judgement of “angham
LJ:

"If the document signed by the plaintiff was a part of a
onntract in writing, it is impossihle to pick out certain
clauses from it and ignore them as not binding on the
plaintiff", (92)

Because of that, in the ahsence of fraud (93), misrepresentation (94) or
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mistake (95), the clause will be deemed to have been incorporated into

the contract hy virtue of the signature.

But if these are the hases of the rule in L'Estrange v Graucob (and

there is nothing to suggest that that is not the case), it is difficult
to see why the rule should be abhsolute. It is doubted that the sanctity
of contract would he less served if signature of a document containing a
contractual term were to be regarded as raising the (rebuttable)
presumption of knowledge of the term hy the party making the signature
and the burden was thrown on that party to prove absence of notice on
his part of the clause. Even more indefensi%le is the fact t*hat it is
never asked whether or not the presentation of the signed document gave
the party against whom the clause is sought to he applied reasonably
sufficient notice of its existence. Such a question is pertinent
considering that in some cases hecause of the speed at which the
contract is concluded, it is clear to the proferens that the other party
has not read the clause and therefore can not reasonably be expected to
have agreed to exchange his performance on the basis of the clause.
Tndeed it has often been shown that most of these clauses are written in
such a way that it must be taken to be caommon knowledge on those seeking
to rely on these clauses that the other parties do not read the clauses
before signing documents in which they may be contained.

Canadian courts have addressed their minds to this issue. In Tildent

Rent-A-Car Co v Clendenning on renting a car from the plaintiffs the
defendant elected to pay an additional premium which he understood to

give him full indemnity against damage to the vehicle, having heen told
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on previous occasions that the payment provided 'full non-deductible
coverage'. A contract was sitmitted to him which he signed hefore the
plaintiff's clerk without, to the latter's knowledge, reading its terms.
In fact on the face of the document it was provided that the 'collision
damage waiver' would not apply if the vehicle were driven in
contravention of any provision of the agreement and, at the hack, it was
stipulated that the car was not to be operated by any person who had
drunk any intoxicating liquor of whatever quantity. The car was damaged
while being driven hy the defendant who had at the time of the accident
taken some alcohol which the oourt accepted as not having intoxicated
him. Relying on the exclusionary provisions, the plaintiffs brought an
action against the dAefendant to recover Aamages for the Aamage to the
car. The crunch of their case was that as the defendant had signed the

contract, T.'Estrange v Sraucobh applied so that it was immaterial that he

had not read the provisions before signing the contract. It was held by
the Ontario Court of Appeal (Tacourcier JA dissenting) that despite the
signature, the deferdant was not bound by the provisions. It was their
view that the provisions were stringent and onerous and as such the
plaintiffs should have taken specific steps to alert the defendant of
their existence. Since no such steps were taken and it was clear thathad
he known of the clauses, the defendant would not have entered into the
contract, it was not open to the plaintiffs to rely on the clauses and
fasten liability for damage to the car on the deferdant. In the words of

Dubin JA:

"In modern commercial practice,many standard form printed



56

documents are signed without being read or understood. In
many cases the parties seeking to rely on the terms of
the contract know or ought to know that the signature of
a party to a contract does not represent the true
intention of the signer, and that the party signing is
unaware of the stringent and onerous provisions which the
standard form contains. Under such circumstances, I am of
the opinion that the party seeking to rely on such terms
should not be able to do so in the absence of first
having taken reasonahle measures %o draw such terms to
the attention of the other party, and in the absence of
such measures, it is not necessary for the party denying
knowledge of such terms to prove either frawd,

misrepresentation or non est factum'.(96)

Nf course one can say that the approach heing advocated in this case
should he available to exclusion clauses generally and not be confined
to those which happen to have more stringent terms than others.
Nevertheless the approach itself should be lauded because clearly

"[Ilt retains the mle of signed documents as a means of

protecting reasonable expectations ([but] it does not

allow ... that a party should rely on a printed document

to contradict what he knows, or ought to know, is the

understanding of the other party".(97)

What has been said so far relates to the procedure of making the

clause part of the contract. As regards the clanse itself, there are
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suggestions that to be enforceable, it must be reasonable. For instance,

in Gillespie Bros & Co Ltd v Roy Bowles Transport Denning MR said:

"[The clause] should he given its ordinary meaning,that

is, the nmeaning which the parties understood by the

clause anydl must he presumed to have intended. The courts

should give effect to the clause according to that

meaning-provided always ... that it is reasonahle as

between the parties and is applied reasonably in the

circumstances of that contract".(98)
According to him, if the exclusion clause is unreasonable or is sought
to be applied unreasonabhly by the proferens courts are justified in
refusing to enforce it according to its ordinary meaning. However his
lordship does not indicate when the clause is to be regarded as being
"inreasonable' nor does he define the factors to he considered when
applying the test. Indeed it can be said that although the test of
reasonableness is adopted in the United Xingdom by a numher of statutes
which deal with unfair contract terms (99), at common law the test has
not »een applied with enthusiasm, With the exception of a few cases
involving restraint of trade (100) reference to it in other cases is by
way of ohiter statements only.(101) Thus on the whole it is prohably
correct to say that at common law courts have no general power to strike
Aown a contract term merely hecanse it is unreasnnahle.(102)

A more substantive tool which courts have used to cambat abuse of

exclusion clauses is the Aoctrine of fundamental hreach or hreach of a

fundamental term. At the root of this doctrine was the desire to ensure
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that the proferens did not unfairly limit the performance which the
other party was to receive from him under the contract. Accordingly, it
was said that there was a substantive rule of law which Aid not allow
the proferens to rely on an exclusion to escape liability for
fundamental breach of the contract or breach of a fundamental term of
the contract.(103)

Although the doctrine was of undoubted utility, it was beset with a
numher of prohlems., First, there was no agreement as o what constituted
a fundamental breach or a fundamental term.(104) Second, the parentage
of the doctrine itself was duhious.(175) And  thirily, according to
Professor Coote, the doctrine engendered an artificial interpretation of
exclusion clauses.(106) Put in judicial circles Aoubt was first cast on

the doctrine by Pearson LJ in UGS Finance v National Mortgage Bank of

Greece vwhere he said:
"This is not an independent rule of law imposed by the
court on the parties willy-nilly in Adisregard of their
contractual intention. On the contrary it is a rule of
construction hased on the presumed intention of the
contracting parties".(107)
This was strengthened three years later by the House of Lords which

unanimously held in Suisse Atlantique Societe A'Amement Maritime v NV

Rotterdamsche ¥olen Centrale (10R) that thare was no subhstantitive rule

of law which disallowed the proferens from relying on a clause excluding
liability for fundamental breach or hreach of a fundamental term of

contract. Tn each case, said their lomiships, the matter is one of



59

construction. The oourt has to look at the clause together with the
whole contract to determine whether liabhility for the events which have
occurred is excluded or limited by the clause.

Two attempts were made thereafter by the Court of Appeal to revive
the substantive doctrine.(109) This second rise was thwarted by the

House of ILords decision of Photo Productions Ltd v Securicor Transport

Ltd (110) which not only affirmed Suisse Atlantique hut also held that

an exclusion clause can modify or limit the primary ohligation of the

contract in which it is inserted. Thus in Photo Production itself where
Securicor was mnder a duty to provide persomnel to patrol *he
plaintiffs' factory, the implied obligation to operate the patrol
service with due regard to the safety and security of the factory was
held by Lord Wilberforce to have been excluded by a clause in the
agreement hetween the parties which stated that 'under no cironumstances
[was Securicor] to be responsible for any injurious act or default by
any aemployee ... unless such act or default conld have been foreseen and
avoided by the exercise of due diligence (by Securicor]'. As a result
Securicor was found not liahle for Aamage caused to the plaintiffs'
factory by fire started by one of Securicor's patrolmen. This view has

heen consolidated hy two more recent House of Tords cases of George

Mitchell Ltd v Finney lock and Ailsa Craig v Malvern Fishing.(111)

Now once it had heen wnanimously held in Suisse Atlankique that

there was no substantive rule of law which forhade reliance on an
exclusion clause by a party who had camitted a serious breach of

contract, one would have axpected that all the trappings of the
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doctrine of fundamental breach would be abandoned and that the task of
the courts now would he simply to onnstrue exclusion clauses in the
light of the whole contract and then enforce the clause according to the
meaning so ascertained. Tn fact the position is far from that. A
limitation has been placed on the application of the rule of
construction and that limitation involves much of the Aiscussion which
surrounded the rise and application of the doctrine of fundamental

breach. Tn Suisse Atlantique itself Torl Reid said:

"There is no reason why a contract should not make
provision for events which the parties do not have in
contaemplation or even which are unforseeable, if
sufficiently clear words are used. But if some limitation
has to be read in it seems reasonable to suppose that
neither party had in contemplation a hreach which goes to
the root of the contract".(112)

And further on Lord Wilherforce a‘ded:
"{TIhe question remains open in any case whether there is
a limit to the type of breach which [the parties] have in
mind. One may safely say that the parties can not, in
contract, have contemplated that the clause shonild have
so wide an ambit as in effect to deprive one party's
stipulation of all contract force:to do so would he to
reduce the contract to a mere declaration of

intent".(113)

The suggestion from these judgements seems to be that an exclusion
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clause should be applied restrictively 'for a total exclusion of
liability, if widely construed, might lead to conclusion that there was
no primary obligation at all and thus no contract'.(114) But by imposing
such a qualification the House of Lords were re-enforcing the argument
which underlay the doctrine of fundamental breach. It will be recalled
that the idea behind the doctrine was the belief that a contract had a
core obligation liability for which one party could not exclude without
depriving the other party of the benefit which it was intended that the
latter should get from the contract. Consequently, whenever a party
sought to rely on an exclusion clause it had to be determined as to what
the core obligation of the contract was and whether or not the clause
applied to it. If it did, the clause could not be enforced.

A similar approach seems to have been adopted in construing
exclusion clauses subject to the limitation espoused by the House of

Lords in the judgements quoted above. In the case of George Mitchell Ltd

v Finney Lock (115) the defendants agreed to supply to the plaintiffs
'Late Dutch Special' cabbage seed and purported to limit their liability
if the seed should prove to be defective, to replacing the defective
seed or refunding the purchase price which was £201.60. Furthermore,
they excluded 'all liability for any loss or damage arising from the use
of any seed ... supplied by us and for any consequential loss or damage
arising out of such use ... or for any other loss or damage whatsoever'.
The contract also stated that the price of the seeds was based on these
terms. Owing to error on the part of the defendants the seed turned out
not to be 'Late Dutch Special' cabbage seed and was wholly
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unmerchantable. As a result the plaintiffs lost as much as £61,000. The
issue then was whether the defendants could rely on the exclusion clause
given above to escape liability for the loss. In the Court of Appeal it
was held that the defendants were not entitled to rely on the clause.
The agreement was subject to section 55(4) of the English Sale of Goods
Act 1979 and applying that provision, it was found that it would not be
fair or reasonable for the defendants to rely on the clause because it
had heen imposed without negotiation, the defendants could and should
have known that they were delivering the wrong seed and it was possible
for them to insure against the risk of the loss that had heen caused to
the plaintiffs. It was also the view of Kerr and Oliver LJJ that as the
Aelivery of the wrong seed was caused by the defendants' own negligence,
they could not rely on the clause to escape liability for the loss
hacanse on its tre constmction, the clause Aid not protect them from
the consequences of their own negligence or the delivery of samething
different from what the plaintiffs had orrdered. Reiterating the words of
Lord Reid and Lord Wilberforce quoted earlier, Kerr LJ said:

"Provided that the words used 4o not go so far as, in

effect, to absolve one party from contractual obligation

whatever, so as to reduce a so-called contract to a mere

declaration of intent without imposing any binding

obligation, all provisions of a contract, including all

exemption clauses however wide, fall to be construed and

applied if, on the true construction, it is clear that

the parties intended them to apply to the situation in
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question."(116)

Oliver LJ's argument was that the clause was to be taken to assume that
the defendants would fulfil the primary obligation of supplying 'Tate
Dutch Special' cabbage seed. Since that obligation had not been
fulfilled, to enforce the clause and thns allow the Aefendants to escape
liability for the loss which they had caused would be in effect to say
that the defendants had not hound thamselves to Ao anything in exchange
for the plaintiffs' performance. In other words, as far as he was
concerned, if the clause was enforced in the circumstances, that would
reduce the defendants' undertaking to a mere declaration of intent and
thus contradict the very existence of a contract hetween the parties.

In the House of Lords the decision of the Court of Appeal was
affirmed, For reasons almost identical to those given by the Court of
Appeal, Lord Bridge who delivered the leading judgement agreed that it
would not he fair or reasnmnable wunder section 55(4) of the FEnglish Sale
of Goods Act 1979 to allow the deferndants to rely on the disputed
clause. But his lomiship was critical of the other ground upon which
reliance on the clause was refused by the Court of Appeal. In
particular, he accused Oliver TJ of coming 'Adangerously near to
re—-introducing by the back door the doctrine of fundamental breach which
this House in Securicor I [1980] AC 827, had so forcihly avicted hy the
front'.(117) He was of the view that the contract between the parties
was for the supply of 'seed' simpliciter and that since that was what
the defendants had supplied and the plaintiffs accepted, it was

difficult to accept that enforcing the exclusion clause would deprive
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the transaction of the element of exchange. In his words:

"Tn my opinion, this is not a 'peas and heans' case at
all. The relevant condition applies to seeds.... The
defactive seeds in this case were seeds sold and
delivered, just as clearly as they were seeds supplied by
the appellants to +the respondents. The relevant
condition, read as a whole, unambiguously limits the
appellants' liability to replacement of the seeds or
refund of the price".(118)

The point to note here is that both courts were agreed on the basic
idea that an exclusion clause should not he construed so as to reiuce
the proferens' undertaking to a mere declaration of intent. Their
Aifference, however, was on what was to be regarded as the proferens'
undertaking in this case. For while Oliver 7J though *hat he had
undertaken to supply 'Late Dutch Special' cabbage seed, Lord Bridge was
of the view that his ohligation was merely to supply seeds. As a result
to the latter, so long as the clause contemplated the sale and delivery
of seed, it Aid not contradict the existence nf a contract hetween the
parties by excluding liability for the supply of seed which was not
‘tate Dutch Special' cabhage seed. ™ the other hand, according to
Oliver LJ, to the extent that the clause in effect allowed the proferens
to supply any seed and get away with it, it could hardly he said that it
did not deprive his undertaking of contractual force. Lord Bridge
disapproved of this view and there may he grounds for siding with him in

that respect. However it must be recognised that Oliver LJ's view has
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its germ in the very rule of oconstruction which the House of Lords

emwmnciated in Sauisse Atlantique and the subsegquent cases given

above.(119) Ard as far back as the time when Photo Production was

decided at least one learmed commentator Aid foresee this Aivergence of
opinion on the import of the rule. He said:
"[Tlhere is little in Securicor to prevent lawyers,so
minded, concluding that a rule of 'construction' remains,
to the effect that exception clause do not apply to
fundamental bhreach. "n past experience, that will almost
certainly mean that the enquiry will be directed, not to
the words wused, but the presence or abhsence of
fundamental breach, as the determinant.(120)

But. more than that, to the extent that the task of the court now is
merely to construe the clause and determine whether the language used in
it covers the events which have occurred, the post-fimrlamental hreach
legal regime can not be said to make any substantial attempt to stem
ahuse of exclusion clauses. ™e of the crikicisms levelled against the
doctrine of fundamental hreach was that its application excluded
consideration of the fairness of the clause. As Torml Reid once
observed:

"There is no indication ... that the courts are to
consider whether the exemption clause is fair in all the
circumstances or is harsh and unconscionable or whether
it was freely agreed by the customer".(121)

But in spite of that it does not appear that the new rule of
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construction has room for that consideration either. In England
develomment of the rule along this wvein may he said to have heen
foreclosed by the passing of legislation, such as the Unfair Contract
Terms Act, which adopts the test of reasonahleness of the clause.

However in Photo Production Ltd v Securicor Transport, for instance,

which was decided according to the common law, no attempt was made by
the House of Tords to concoct a fornmla for the prevention of unfair
exchange through these clauses. Of the judges who delivered leading
julgements, Lord Wilberforce devoted a major part of his julgement going
through the turbulent history of the doctrine of fundamental breach.
Mnly in the very last paragraph of the juigement did he address himself
to the issue of the fairness of the clause used in that case. His view
was that since Securicor damAanded only the modest charge of 26 pence per
visit by their patrolmen to the plaintiffs' factory and they had no
knowledge of the value of the factory,'noboly mould consider it
unreasonable that as between these two equal parties the risk assumed hy
Securicor should he a modest one, and that the respondents should carry
the substantial risk of damage or destruction'.(122) The late Lord
Diplock also thought that the apportionment of risk which the clause
introduced into the contract was one which reasonabhle businessmen in the
position of the parties would think most econaomical.(123)

Thus the suggestion here seems to be that even if the clause as
construed covers the esvent which has ocourred and Aoes not reduce the
proferens' stipulation to a mere declaration of intent, the clause may

nevertheless not be enforced if it is oonsidered to be



67

unreasonable, Of course the case does not put it beyond doubt that the
test of fairneas in all cases will he one of reasonahleness. Basideas,
although it is clear as to why the court concluded that in this case the
clanse was not nreasonahle, there is no definitive indication of what
factors in general would have to be present for a clause to be
considered 'mreasonable. Tndeed it has heen argued that as the test is
objective, to be determined in accordance with the conduct, thoughts and
responses of the reasonahle man, it is not appropriate as a means of
preventing unfairness in this area of contract because it does not cater
for the susceptibility of the party %o a contract who may he illiterate
or whose bargaining position may otherwise be inferior to that of the
other party o the contract.(124) Tmns it has heen suggested that the
subjective test of unconscionability should be adopted instead. It is to

that test that this Aiscussion will now turn.,

2.4 The Jurisdiction Against Unconscionable Bargains

It has been noted in the preceding pages that there is an opinion
that whether minimum payment clauses, forfeiture clauses and exclusion
clauses are to be enforced should depend on whether or not they are
shovn to %be unconscionahle. This section examines the historical
background to the jurisdiction against unconscionable bargains, explores
resuscitation of the jurisdiction in modern time hy mourts and shows how
it has been adopted in recent legislation on both sides of the Atlantic.
The conclasion arrivad at is *that although the concept of

unconscionability is suggested as the test to be applied
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in the enforcement of these clauses, the concept itself is
surromded hy a  perumbra which makes it Aifficult +o define as well as
to formulate guidelines for its application. As a result it is submitted
that the concept will not help very mich in controlling infair exchange
through the use of these clauses in contracts.

Relief against nnconscionahle hargains is of antiquity. Writing in
his book published in 1790, Powell observes that the mere fact that a
bargain was ‘mreasonable (125) or that the price furnished for it was
inadequate (126) was of itself no ground for setting aside an agreement
or otherwise relieving one party to it. However if there was fraud in
the transaction, then the unreasonableness could be a hasis for relief.
Similarly, if there was ‘'inequality and imposed hurden or hardship on
one of the parties', the agreement could also be set aside on that
gromd, For example, says Powell

"If a covenant be inserted in a mortgage that,if the
interest be not paid punctually at the Aay, it shall from
that time, and so fram time to time, be turned into
principal, and bhear interest. This covenant will he
relievad against as fraudulent, because unjust and
oppressive in an extreme degree'.(127)

By the same token, where the plaintiff received an inadequate price
for his property or as a purchaser, paid an exorhitant price, and this
inequality of exchange was caused by ignorance or the impulse of
Aistress on the part of the plaintiff and the other party knew and took

advantage of that, that would furnish adequate grounds for a court to
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set aside the contract. He also states that although inadequate price
(or excessiveness of it) per se was not a gromd for invalidating a
contract, yet if the inequality of exchange furnished

'saelf-evident Aamonstration, from the intrinsic nature and
subject of the bargain itself, of fraud; evincing that the party who
suffers the loss rust have hean imposed upon', relief conld he granted
to the disadvantaged party.(128)

The explanation given by Powell for these instances of judicial
intervention seems to suggest that relief would he granted hecause it
was felt that the plaintiff had not really consented to the transaction.
For example, he says that inadequacy of price per se could he a ground
for relief if the enomity of the inequality of exchange showed

"... that the party who suffers the loss must have been
imposed upon, and can not he considered as having heen in
possession of an understanding adequate to render him
capahle of contracting;in which case no ohligation could
be incurred by him".(129)
He offers almost a similar explanation for the grant of relief in cases
where advantage was taken of one party's imqnorance or Aistress to Arive
a hard bargain against him.(130)

Tt is submitted that this is not wholly correct. The relief was not
hased on the presence of any Adefect in the plaintiff's consent. The
courts did accept that in formal terms, there was a binding agreement

between the parties. Wowever they felt that in spite of that
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consensus, the agreement as concluded was unfair and it was that
unfairness, rather than the ahsence of real consent on the part of the
disadvantaged party, which was the reason for refusal to order specific
performance of such agreements or for relieving that party from his
obligation under the agreement. Indeed as one Jjudge has recently
ohserved, in these cases courts rarely, if aver, concern thamselves with
the reality of the weaker party's consent;their concern is with the
conduct of the stronger party.(137)

Sametimes courts have used the concept of fraud as a wvehicle for
this intervention. But as Professor Sheridan shows, this ooncept
embraced not only cases of deceit symptomatic of absence of real consent
hut also Aisparate situations where

"... One party has taken advantage of the weakness or

necessity of the other to an extent which strikes the

judge as being a greater advantage than the current

morality of the orlinary run of husinessman

allows".(132)
And it must be added here that it was not always necessary to prove
affirmatively that advantage had heen taken of the weaker party's
disadvantage. As it was held in Fry v Lane where the vendor who was a
poor and ignorant man sold his reversionary interest at a considerable
undervalue without professional advice other than that of the
purchaser's solicitor,

"[Wlhere a purchase is made from a poor ard ignorant man
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at a oconsiderable undervalue, the vendor having no
independent advice, a court of equity will set aside the
transaction.... The circumstances of poverty and
ignorance of the vendor and ahsence of inflependent aivice
throw upon the purchaser, when the transaction is
impeached, the omis of proving... that the purchase was
fair, just and reasonable".(133)

Transactions in which +he intervention was made were usually sales
of property, mortgages or simple money loans and are sometimes described
as 'harsh and unconscionahle' transactions.(134) Tn a letter to Lord
Kames, Lord Hardwicke is on record as having said that the root
principle wnierlying the old eqgquitable doctrine of  'harsh and
unconscionable bargains' is that one of the parties to the transaction
has taken an unfair advantage of the other party.(135) The expression
'harsh and unconscionable' was incorporated into the Money-Lenders Act
at the beginning of this century. The Act was adopted in Malawi as the
Loans Recovery Act. In what is section 3 of the Malawi Act, it was
provided that where the interest charged in a money loan oontract is
excessive and the ocontract is 'harsh and unconscionable', courts could
re~open the transaction to do justice hetween the parties. The Act did
not define the expression but it is clear from cases decided under this
provision that relief was granted in cases of unfair exchange arising

fram one party to the transaction taking advantage of the other party's

weak bargaining power. (136)
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Expectant Heirs

A special class of contracts which deserves to he mentioned here is
transactions involving heirs dealing in their expectancy. These
transactions are normally referred to in text hooks as 'catching
bargains' and represent an area where courts have set aside a contract
even vhere the party seeking relief entered into the agreement with his
eyes open and no fraud was involved to procure his consent. Mere
inadequacy of price has heen regarded as sufficient groumd for upsetting
the agreement, the onus being on the party seeking to enforce the
transaction to show that he had given fair market value. The relief was
initially confined to transactions involving heirs properly so called.
However in the course of time it was extended to cover everyone dealing
in his reversionary interest.(137) In its pristine form the relief seems
to have heen hased on policy aimed at protecting family property against
prodigal heirs who ocould easily dissipate it by giving it away on
outrageously improvident terms. Residaes, there was always a feeling that
such transactions were not completely bereft of the element of deceit.
Tn the words of Powell:

"[Iln most of these cases, deceit and illusion on other
persons, not privy to the frauvhilent agreement, has
occurred; the father, ancestor, or relation, from where
the axpectation of the estate has sprung, have heen kept
in the dark; the heir or expectant has been prevented

from disclosing his cirvcumstances, and resorting to them
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for advice, which might have tended to his relief and
reformation; hy this the ancestor has heen misled, and
induced to leave his estate, not to his heir or family,
hit to a set of artful persons who have Jivided the spoil
hefore hand".(138)

However on analysis it is clear that in most of the transactions
falling in this class the grant of reliaf was also influenced, albeit in
a way not usually apparent at first sight, by the wider doctrine of
Aisparity of the bargaining power of the parties. Ulsnally the expectant
would go into the transaction under pressure of financial distress and
withont proper advice. Tn other cases he would he under age and largely
inexperienced in business matters. Now although to get relief he did not
need to prove all this, it is undeniable that the other party always
seized on these weaknesses as well as the knowledge that the plaintiff
would certainly come into same property, in fixing the terms of the
transaction. (139)

That this was so is demonstrated by the case of Neville v Snelling.

In that case the money-lender claimed £1368 2s Ad for sums amonting to
£900 advanced to the borrower. Although the latter was not an heir nor
expected  any property, his father was a wealthv man and it is him,
rather than the borrower, wham the money-lender expected to re-pay the
loan. Denman J rejected the claim on the ground that it would be
inequitable for the money-lender to recover the £1368 2s 6d. Having
reviewed instances in which courts had previously interferred with

transactions, and denied the existence of a case which



74

restricted the intervention only to cases where the aggrieved
party was an heir or reversioner, the juige said:
"The real question in every case seems to be the same as
that which arose in the case of expectant heirs Aand
reversioners before the special doctrine in their favour
was estahlished-that is to say, whether the dealings have
been fair, and whether undue advantage has been taken by
the money lender of the weakness or necessities of the
person raising the money. Sometimes extreme old age has
heen unuly taken advantage of, and the transaction set
aside. Sometimes distress. Sometimes infancy has been
imposed upon,..... But in others, taking the whole
history together, it may represent so many features of
mneonscientiousness, extortion, and unfair Aealing on the
one side and weakness on the other, as to campel the
Court. to exercise its equitable jurisdiction, at all
events so far as to restrain the profits of the money

lender within fair and reasonable hounds". (140)

The Modern Trend

Relief against unfair transactions has featured praminently in a
number of recent Canadian and English law reports. The cases do not
involve any of the clauses discussed earlier and although the expression
'harsh and unconscionable' does appear in their head-notes, the cases
have heen decided on the hasis of what has "een described as the

doctrine of 'inequality of bargaining power' .(I‘H)
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But as will be shown, this doctrine has been distilled fram
cases decided nnder the Jjurisdiction against harsh and unconscinnable
bargains. Consequently the doctrine can Jjustifiably be called a
'resuscitation of the olden equitahle jurisdiction wherehy ralief wvas
given against unfair contracts'.(142)

In Krupp v Bell (143) the doctrine was used to refuse specific

performance of a contract under which a senile woman who was easily led
and had no husiness experience sold her land to a neighbour at the
grossly inadequate price of $35 per acre without taking independent
Advice. (144) Three years later, the Ontario Court of Appeal also used it

to grant relief in Mundinger v Mundinger (145) against a separation

agreement under which in consideration of $10,000 a woman was required
to relincuish all rights to support and maintenance from her hushand and
to convey to him half of her interest in two pieces of property whose
value was $20,000 and $40,090, respectively. Tt was shown that the woman
signed the agreement at a time when she was just recovering fram mental
depression caused hy the husband's crueltyv. The Court Aescribad the
agreement as being 'unconscionable and improvident' on its face and that
the position of the wife at the time when it was concluded was such that
her husband was in a position of dominance and control over her, of
vhich he took full advantage to procure the agreament. (144)

This doctrine has also been used by other Canadian oourts to grant
relief against a mortgage (147) and an agreement releasing an insurance
campany from meeting claims brought by its insured.(148)

In Fngland the doctrine has heen canvassed for in many cases,(149)
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Its inapplicability in undue influence cases has now bheen put beyond

Aoubt by the House of Tords in National Westminster Bank v Morgan (150).

But as was pointed out hy Denning R in Tlovds Bank v Bundy, an nniue

influence case,
"By virtue of it, English law gives relief to one who,
without independent advice, enters into a contract upon
terms which are very unfair or transfers property for a
consideration which is grossly inadequate, when his
bargaining power is grievously impaired by his own needs
or desires, or by his ovm ignorance or infirmity".(151)

Thus in Arrale v Costain Civil Engineering (152) his lordship thought

that the doctrine could be used to come to the aid of an injured workman
who had heen compensated under a workman's compensation statnte ontside
England and then made to sign a receipt which in effect took away his
right to claim further campensation under the common law,

Then there is Macaulay v A Schroeder Music Publishing Co ILtd which

arose out of an agreement between music publishers and a song writer.
Because the agreement was too favourahle to the former, it was set aside
on the ground that it was unreasonably in restraint of trade.(153) In
their judgement the Honse of lLormds endorsed the idea that the reason for
judicial intervention in cases of this nature is inequality of
hargaining power hetween the parties. In particular, Tord Diplock said
that when a court refuses to enforce a contract which is in restraint of
trade, the court is implementing not smame 19th century economic theory

about the benefit to the general public of freedom of trade, but 'the
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protection of those whose bargaining power is weak against being forced
by those whose hargaining powar is shtronger to enter into hargains that
are unconscionable'.(154) In his opinion, although courts do seam to
hase their decisions on current econanic theories, in fact they strike
down a bargain if they think that it was unfair as between the parties
to it and uphold it if they think that it was not. Tn other words, said
his lordship, in each case the question is whether the bargain was fair,
the test of fairness being the necessity of the restrictions for the
protection of the legitimate interests of the pramisee and commensurate

with the henefit secured to the promisor nnder *he contract.(155)

Underlying Factors

When the cases in which the existence of this doctrine has heen
recognised are examined what emerges is that three elements must be
prasent before the relief under Aiscussion will be granted:

a) one party to the contract must have been at a serious disadvantage
through poverty, ignorance or other infirmity;

h) that weakness must have been exploited by the other party to the
transaction and

c) the transaction so procured must be more favourable to the stronger
party than to the party at a disadvantage with respect to price
and/or non-price terms.(156)

Of course as already indicated, in olden times courts at equity never

insisted that (b) should he affirmatively proved. Where there was a sale

at undervalue or at an exorbitant price, that was accepted as indicating
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that advantage had been taken of the disadvantaged party's weak
bargaining power so that in the absence nf proof hy the other party to
show that the transaction was otherwise fair (e.g. because the weak
party had heen independently advised), relief was granted to the former
against the transaction.

This last point is sparkingly demonstrated by Multiservice Binding v

Mamden in which the Adefendant 1lent the w»laintiffs, a =mall company,
£36,000 on the hasis that the latter's liability to re-pay the principal
and intarest should be linked to the value of the Swiss Franc. Clause 6
of the loan agreement provided that any sum paid on account of interest
or in re-payment of the principal should be increased proportionately or
decreased proportionately if at the close of business on the day
preceding the day on which payment was o be made the rate of exchange
between the Swiss Franc and the pound sterling should vary by more than
3% from the rate prevailing on the date on which the Aeal was sealed.
The loan was secured by a mortgage which was not redeemable during the
first 10 years of its life. The mortgage deed also stipulated that the
plaintiffs were to pay interest at the rate of 2% quarterly above the
bank rate and that arears of interest would he capitalised after 21
days. Because during the term of the loan agreement the pound greatly
depreciate? in value against the Swiss Franc, the principal re-payable
rose fraom £36,000 to £87,588.22 and the interest spiralled to an average
16.01% over t+he whole period. Consegquently the plaintiffs applied to
court, claiming that clause 6 taken together with the other terms of the

mortgage deed was unenforceahle in that it was wnreasonahle. Their claim
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was rejected on the ground that they had failed to show that the clause
and the terms vreferred to were unfair and rnnconscionable.
Browne-Wilkinson J said:

"[Iln order to be freed from the necessity to comply with

all the temms of the mortgage, the plaintiffs mist show

that the bargain, or some of its terms, was unfair and

wnennscinnabhle; it is not enough to show that, in the eyes

of the court, it was unreasonable.

In my Jjudgament a hargain  can not e wunfair and

unconscionable unless one of the parties to it has

impnsed the objectionahle terms in a morally

reprehensible manner, that is to say, in a way which

affects his oonscience.

The classic example of an unconscionable bargain is where

advantage has heen taken of a yvoung, inexperienced and

ignorant person to introduce a term which no sensible

vell-advised person or party would have accepted. But I

do not think the categories of unconscionable bargains

are limited..." (157)
The learned judge thought that the case should be dismissed because the
plaintiffs, who were Misinessmen, went into the bargain with their eyes
open, with the benefit of independent advice, without any campelling
necessity to acrnept a loan on these tems and without any sharp practice
hy the defendant. On those grounds, he said, there was nothing unfair or

oppressive or morally reprehensible ahont the hargain. (158)
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It should perhaps be mentioned here that a contract which is harsh
and unconscionahle, and therefore impeachahle, can be rendered valid by
the party of whose weak bargaining power advantage was taken, if he
subsequently confirms the transaction or acgquiesces in ik, e will be
deemed to confirm the transaction if after it is concluded, he decides
to go on with it after taking independent legal advice or (arguahbly)
after his condition has improved. Acquiescence on the other hand,
describes the sitnation where the plaintiff expressly or impliedly
indicates to the other party that he will go on with the transaction
Aespite its 'nfairness, and the latter in reliance on that indication
changes his position in such a way that refusal to enforce the
transaction would occasion harmiship to him.(159) But the point to note
is that

"[Both] confirmation [and] acquiescence must be founded

on f1ll %nowledge of the facts [of the case] ... and it

will be of no avail whilst the plaintiff continues in the

same situation as when he entered into the

contratct..."(160)
In other words, if the plaintiff's position does not improve and he
takes a long time to have the transaction set aside, the presumption
will be that the same distress which pressed him to enter into the
contract prevented him to come forward and assert his right.(161) Thus

for instance in Addis v Camphell (162) where a person bought a reversion

at a gross undervalue from an heir in distressed circumstances and

resold it at a large profit to a suh-purchaser who had full notice of
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the original fraud, and the heir bheing still in distress was induced by
the original purchaser to Jjoin in and oconfirm the re-sale, the
transaction was set aside as against the sub-purchaser on the re-payment
of the price paid on the first purchase,

However what the cases have not clarified is the standard or
enormity of the weakness and of the imhalance of the contract, which
will need to be proved before the relief can be granted. For instance,
where the weakness stems from ignoranca, dnes the nlaintiff have to show
absolute lack of knowledge or will it suffice if he merely shows that
the other party knew more than he did about the suhject-matter of the
transaction? Similarly, where financial distress is the weakness, what
should be the standard of disparity hetween the parties? Ts it enough if
the plaintiff shows that he is not a businessman or will he have to go
further and show that he was generally not a man of means? Tn some, if
not most, of the cases given above there was a canbination of
infirmitias-senility coupled with lack of husiness experience or
Adesparate financial distress cambined with ignorance and poverty. For

axample in Slator v Nolan (143) the plaintiff was a reckless and

improvident man in what was described by the judge as 'the most
miserahle state of poverty and destitution' whereas the defendant was 'a
shrewd, intelligent man, well versed in legal matters and business'.
Relief was granted to the plaintiff against the hargain which was the
subject of the case. But there have also been cases where relief was
granted although the plaintiff had one hanlicap.(164) Yet the

authorities do not say in clear terms whether one of these is the



general rule and the other, the exception, or indeed whether one
handicap will suffice as long as it significantly impairs the hargaining
power of the party affected.

Furthermore, it is not clear whether it would have made any
Aifference as regards the result of these cases if it was shown that the
plaintiff could have got what he wanted elsewhere at less onerous price
and non-nrice terms. Tt is possihle to arque that since the real issue
here is whether or not taking into account the position of the parties
and all the terms of the contract, the bargain as struck is fair, it
should not matter that the plaintiff knew of alternative sources of what
he wanted. ™n the other hand, it might be asked whether as a matter of
policy, an individual who fails to shop around for cheaper sources of
credit, for example, and falls into the jaws of a 'loan-shark' should be
rescued by the law under the pretext of preventing unfair exchange, even
if he suffers from any of the handicaps emmerated in the cases
discussed above. Of course the answer must be given in the affirmative
hacause that 1is clearly the policy of modern oconsumer statutes,
including the Malawi Hire-Purchase Act itself. But the point is that it
is not clear whether or not *his policy also applies to the application
of the doctrine against harsh and unconscionable bargains.

A similar problem surronds the issue of whethear nr not the contract
itself is unfairly balanced in favour of the party in a strong bargain
position. Generally, the position is that granted that one of the

parties has weak bargaining power, the contract will be
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regarded as being unfair to him if either the price demanded is
excessive or inadequate or the non-price terms imposed are unduly

onerous on him. In Macaulay v A Schroeder Publishing Co Ltd, for

example, the unfairness consisted in the fact that the parties did not
ohtain mutual atvantage from the contract. The agreement was supposed to
last for 5 years and he renewable for a similar period if the royalties
earned hy the plaintiff Auring the first five-year term exceeded £5,000,
Meanwhile the defendants held the exclusive copyright for the whole
world in all the plaintiff's compositions during the duration of the
agreement jthey could terminate the agreement at any time and could
assign hoth the agreement and the copyright without the oonsent of the
plaintiff. On the other hand, the plaintiff had no right to terminate
the agreement and could assign it only with the defendants' approval. As
already seen, the House of Lords considered these non-price terms unfair
and granted the plaintiff relief against the whole agreement.

But to judge fair exchange of a contract on the basis of non-price
terms alone as was done here involves gross artifilisation., TIdeally
price and non-price terms tend to complement each other. Here the
plaintiff's remuneration was by way of royalties and he received £50
against the royalties on signing the agreement. But supposing that the
sum which he received had heen £1,00n, for the sake of argument, would
it have heen defensible to hold the terms of the contract unfair? That
point was never considered by Tord Diplock who Aiscussed the doctrine of
inequality of bargaining power. But although one can only speculate as

to what his lordship's reaction would have heen had that heen the case,
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it is a trite observation that in contracts of this nature a rise in the
price offered tends to mitigate the harshness of the other terms of the
contract.

Of course it should be observed here that although price has been
considered aside from non-price terms in Aeciding the issue of
substantive fairness of the contract, and it has actually been suggested
that excessiveness or inadequacy of price per se can he a grouni for
relief against a harsh and unconscionable bargain (165), common law has
no rule as to what constitutes a fair price.(166) Judges decide each
case on its facts, having regard in particnlar to all the circumstances
existing at the time the contract was concluded.(167) The test is that,
to use the words of Lord Thurlow (168), the price mist he so unequal as
to produce an exclamation or to put it in the words of Lord St Leonard
(169), it must he such as to shock the conscience of the court.(170)
Obviously all this does not offer much to the development of consistency
in the prevention of unfair exchange through this doctrine.(171)

From this discussion it is clear that the doctrine is surrounded by
many uncertainties. In recent years the Adoctrine has heen incorporated
into a number of statutes. Now it is intended to examine these statutes

to see how they resolve the uncertainties.

a) The Position in the United States

Section 2-302 of the Uniform Commercial Code provides that if a
court finds a contract or a clanse in the contract to have heen

'unconscionable' at the time the contract was made, the court may



85

refuse to enforce the contract, or it may enforce the remainder of the
contract without the unconscionahle clause, or it may so limit the
application of any unconscionable clause as to avoid any unconscionable
result. This provision represents a jump from the position at common
law. Here courts can re-make the contract or refuse to enforce it
altogether whereas at common law generally the relief they could give
was in the form of refusal to enforce the contract.(172) Besides, it
seems that here relief could he granted just on the hasis of the
unfairness of a clause in the contract. But the Code gives no guidance
as to the application of this provision apart from stating that the
policy behind it

"... is one of the prevention of oppression and unfair

surprise and not of disturbance of allocation of risks

because of superior bargaining power.'(173)
Of oourse at least it is clear from this that mere inequality of
bargaining power between the parties is not a ground for relief. But
again, it is not clear as to what is to he understood hy the words
'oppression and unfair surprise'.

The doctrine of unconscionability is also adopted by the Restatement
of the Law (2ry]) Contract.(174) But unlike the Uniform Commercial Code,
the Restatement makes an attempt to shed same light on the scope of the
doctrine. Tt states that the determination that a contract or
contractual term is or is not unconscionable will be made in the light
of the setting, purpose and effect of the contract and that factors to
be considered

"include weaknesses in the contracting process like those
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involved in more specific rules as to oontractual
capacity, fraud, and other invalidating causes; the
policy also overlaps with rules which render particular
bargains or terms unenforceable on grouwrs of public
policy".(175)
But by incorporating 'invalidating causes' such as lack of capacity or
fraud, here the doctrine seems to cover more ground than was the case
under common law.

The Restatement also shows that overall imbalance of the contract as
evidenced hy 'gross disparity in the values exchanged may indicate that
the contract is unconscionable'.(176) Furthermore, inequality of
bargaining power can make a contract unconscionahle.(177) Of course
merely because the parties are unequal in their bargaining positions
and/or the inequality results in an allocation of more risks to the
weaker party does not render the bargain unconscionable. However where
the inequality is gross (178) anrl the terms of the contract as concluded
are unreasonably (179) favourable to the stronger party, that

"... may oconfirm indications that the transaction
involved elements of deception or compulsion, or may show
that the weaker party had no meaningful choice, no real
alternative, or did not in fact assent or appear to
assent to the unfair terms".(180)

This comment seems to suggest that in deciding whether or not the
party in a weak hargaining position had alternative sources for the

subject-matter of the contract, courts should also find out if
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those alternatives would have presented him with a meaningful choice.
But more important than that, by including instances where the real
issue is absence of agreement between the parties, the camment indicates
once again that here the Aoctrine of unconscionabhility has got a wider
scope than under common law.(181)

However,like the Uniform Commercial Code,the Restatement does not
shed light on matters of real darkness. Tt gives factors whose presence
may indicate unconscionability in the bargaining process (182) without
actually showing the coambination of those factors which will amount to
the gross inequality of bargaining power which may justify judicial
intervention. Similarly, although it provides that overall imhalance may
be a factor in finding that a contract is unconscionable, it does not
say what amount of Aisparity in the exchange would amount to 'overall
imbalance'. Finally, it has already been seen that gross inequality of

hargaining power coupled with terms which are unreasonably favourahle

to the party in a stronger bargaining position may be a hasis for
relief to the weaker party against the transaction. However the
Restatement does not make it clear whether that is intended to he the
standard cambination so that if, for instance, one term of the contract
is unreasonabhly favourahle to the stronger party hut the inequality of
bargaining power between the parties is less than 'gross', no relief
will he granted to the weaker party against the contract.(183)

These problems are never solved even hy proposed altematives to the
Uniform Commercial Code and Restatement formulations of the doctrine.

For instance, section 5.108 of the Uniform Consumer Credit



88

Code (hereinafter referred to as the 'U3C') adopts the wording of

section 2-302 of the Uniform Commercial Cole with the Aifference that

the former applies to consumer credit sales, oconsumer leases and
consumer loans.(184) Thus under the U3C the standard of conduct is what
might be acceptable not as between knowledgeable merchants (which is the

case under the Uniform Commercial Code) hut as between a merchant and a

consumer, (185)

Section 6.111(3) of the U3C gives a number of factors (186) to be
considered when applying section 5.108. Same of those factors are:

a) gross disparity between the price of the property or services sold or
leased and the value of the property or services measured hy the
price at which similar property or services are readily obtainable in
credit transactions by like huyers or lessees;

b) the fact that the creditor contracted for or received separate
charges for insurance which make the sale or loan as a whole
unconscionable;

c) the fact that the respondent has knowingly taken advantage of the
inability of the dehtor reasonahly to protect his interests hy reason
of physical or mental infirmmities, ignorance, illiteracy or inability
to urerstand the language of the agreement,

The first of these factors is an innovation by the drafters of the
U3C and therefore deserves some Aiscussion. Clearly, if inadequacy or
excessiveness of the price is to be an important element in the granting
of this relief, the bench-mark of what is a fair price must he the
ordinary market price of the product or service involved. But the

drafters of the Code recognised that in the field of consumer
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credit, there is normally no uniform market price for all classes of
consumers. The practice is to fix the price of credit accoriing to
whether the purchaser is or is not a good risk. Hence the statement that
the standard must be 'the price at which similar pronerty or services
are readily obtainable in credit transactions by 1like buyers or
lessees'. But the prohlem is that this assumes that the market is
competitive., For although traders may demanded higher finance charges
the more uncreditworthy a purchaser is, that may not give a good
indication of the price at which such purchases would readily obtain
credit if to fix the charges actually demanded, traders in fact take
advantage of the distress and ignorance of such purchasers. In other
words, although the test of disparity of prices introdiced by the U3C
represents a significant step forward in the develomment of the doctrine
of unconscionability, in fact the test is of limited practical utility.
The National Consumer Act also adopts the doctrine but with the

substantive provision worded Aifferently from that of the Uniform
Commercial Code, the U3C and the Restatement. This difference arises
from the fact that the National Consumer Act was drafted becanuse it was
felt that these other formulations of the doctrine do not adequately
protect the consumer and lack clarity. Section 5.107(1) of the Act
provides that:

"If it is found as a matter of fact that a consumer

credit transaction, any aspect of the transaction, any

conduct directed against the consumer by a party to the

transaction, or any result of the transaction is
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unconscicnable",

the court shall, inter alia, refuse to enforce the transaction against

the consumer or so limit the application of any unconscionable aspect or

condluct to avoid any unconscionahle result. Then it gives nine factors
which the trier of fact must take into account when deciding the matter.

Most of the factors are scooped from the Uniform Cammercial Code and the

U3C except the following:

a) the degree to which terms of the transaction require consumers to
waive legal rights;

h) the degree to which terms of the transaction require consumers to
jeopardise money or property heyond the money or property immediately
at issue and

c) the degree to which the natural effect of the practice is to cause or
aid in causing consumers to misunderstand the true nature of the
transaction or their rights and duties thereunder.

Again, these factors contrihute to proper mderstanding of the scope of

the doctrine. However the real question remains unresolved: is one of

these factors enough for relief to he granted, and if not, how many more
would be required and in what cambination?

Sinai Deutch who has studied the doctrine under the Thnited States
law concludes that neither these proposals nor the case-law applying the
doctrine offers any meaningful answer to these questions.(187) He
therefore suggests as a guideline, that in determining the issue of
unconscionability the ocourt should consider the procedural and

substantive unfairness of the contract in the 1light of its
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background, setting, purpose and effect.(188) He defines procedural

unfairness as meaning 'unfair methods and circumstances created by any

one of these elements:

a) unfair surprise arising fram the form of the contract itself or
circumstances surrouniing it;

b) high-pressure sales tactics or deception;

c) ahsence of meaningful choice;

d) superiority of bargaining power arising from lack of knowledge,
ahility, experience or capacity of one of the parties or from special
knowledge possessed by the supplier not available to the purchaser
and

e) incorporation of the agreement into an adhesion contract'.(189)

M the other hand, suhstantive unfairness relates to ninfair terms of
the contract or unfair results arising from the agreement, forseeable at
the time the contract was made.(190) Althnough he helieves that it is
impossible to describe all the instances relating to the terms which can
render a contract substantially nnfair, he gives five instances which
according to him illustrate that type of unfairness:

a) excessive one-sideness of the terms of the contract, even thoigh no
single term is by itself unconscionable;

b) gross Adisparity bhetween the contract price and the value of the
subject-matter of the ocontract, when measured by the price at which
similar property or services are readily obtained under similar
circumstances;

¢) unfair disclaimers of warranties and limitation of remedies;
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d) waiver of defences in consumer transactions and
@) provisions which conflict with the Adominant purpose of the
transaction.

It is the view of Sinai Deutch that the general rule should be that
hoth types of 'mfairness mst he present for a oontract or a claise in
it to be held as being unconscionable. However a contract or a clause in
it can he Adeclared unconscionahle where only one type of infairness is
present if that unfairness is extreme. Where both types of unfairness
need to he present, he proposes that

"the greater the unfairness of one aspect,the less is
required from the other aspect to render such a
determination".(191)

But although Deutch believes that his suggestions will offer
guidance on the application of the Aoctrine, in fact the guidelines
which he proposes are of such a general nature that one commentator
says about them:

"[Ilt is surely a 1little optimistic to think ... that

their enactment would make much Adifference to what he

considers the dangerously vague nature of the oourt's

power urrler the existing provisions'.(192)
Firstly, he suggests that both types of unfairness must be present for a
contract to he considered wuncnnscionable. But it thas heen shown that
under each type of unfairness he enumerates a mnumber of elements or
instances of unfairness. The question then which arises, hut on which he
sheds no light at all, is which elements from procedural unfairness

should be present for any instance of suhstantive wunfairness? For
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example, if the seller amploys high-pressure techniques and the contract
as concluded has an unfair disclaimer (and he Aoes not say as to what is
to be understood by the expression 'unfair disclaimer'), will that be
enough to make the ocontract so one-sided as to justify judicial
intervention? Secondly, he says that one type of unfairness will suffice
if it is in the extreme form. But he Aoes not Adefine the word 'extreme'.
And thirdly, he uses such expressions as ‘'excessive one sidedness',
'gross disparity', 'unfair disclaimer' and 'the daminant purpose' of a
contract, which in the absence of adequate explanation offer no real
guidance at all.

The English Consumer Credit Act 1974 (193)

This Act also confers on courts power to grant relief against unfair
consumer credit agreements.(194) Section 137(1) of the Act provides that
if a court finds a credit bargain 'extortionate' it may re-open the
agreement so as to do justice hetween the parties. Such relief may take
the form of:

a) taking account between the parties;

b) setting aside the whole or part of any obhligation imposed on the
debtor;

c) requiring the creditor to re-pay the whole or part of any sum paid
urer the credit hargain and

d) altering terms of the agreement.(195)

Inder section 138(1) a credit bargain is extortionate if it requires
the debtor or his relative to make payments which are 'grossly

exorbitant' or otherwise contravenes ordinary vrinciples of fair
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dealing. To determine that, the ocourt may take into consideration
ingredients including interest rates prevailing at the time the hargain
was made arnd certain factors relating to the dehtor and the
creditor.(194) The factors relating to the Adebtor are his age,
experience, business capacity and state of health and the degree to
which, at the time of making the credit hargain, he was mnder financial
pressure, and the nature of that pressure. As for the creditor, the
factors which may be considered are the degree of risk accepted by him,
having regard to the value of any security provided by the debtor; his
relationship to the debtor and whether or not a colourable cash price
was quoted for any goods or services included in the credit bargain.

The application of section 138 is illustrated hy the recent case of

Davies v Directloans Ltd.(196a) The defendants who were part of a group
of companies which engaged in property investment and development,
specialisad in providing loans to finance purchases of houses from other
campanies in the group. Rates of interest which they charged were
usually higher than those charged hy hiilding societies and concils
because their source of finance were bank loans at 3% above the bank
hase rate. Consequently they always persuaded would-he horrowers to get
an outside mortgage and made it a term of their agreement that the
horrower must satisfy them that he was unable to ohtain a loan
sufficient to complete the purchase from any other source.

The plaintiffs who were self-employed and had irregular incomes

entered into a contract with a company in the group for the purchase
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of a house at the price of £20,950, of which £2,500 was paid as a
deposit. They had a year in which to find the halance of the purchase
price and interest payable on it at the rate of 12% per annum and in the
meantime they were entitled to occupation of the house. When it hecame
clear that they could not obtain a mortgage fram anywhere else, they
execuited a legal charge for the loan of £17,450 from the defendants to
camplete the purchase. The loan was payable with interest at the rate of
21.6% in 120 egual monthly instalments of £334,45, The plaintiffs
consulted their solicitor before executing the charge and were aware
that the defendants would charge them a higher than nusual rate of
interest for the loan. When they fell into arrear with repayment of the
Joan, the deferdants began proceedings for possession of the house.
However before the hearing the plaintiffs successfully sold the house
and discharged their liahilities to the defendants. Thereafter the
plaintiffs brought this action against the defendants seeking to have
the legal charge reopened on the groand that the loan and its terms of
repayment amounted to an extortionate credit bargain within the meaning
of section 138 of the Consumer Credit Act 1974 in that the rate of
interest was grossly exorbitant and circumstances surrounding the loan
contravened oriinary principles of fair Aealing. Tt was held by the High
Court that the action should be dismissed because there was nothing in
the facts of the case which made the credit hargain extortionate as
claimed by the plaintiffs since

a) the plaintiffs had received indeperdent legal advice before executing
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the loan agreement;

b) they were not under any greater financial pressure than was to be
expected for house purchasers;

c) the degree of risk accepted hy the defendants justified a
significantly higher rate of interest than a building society would
have charged a borrower with a good repayment record and a steady
income;

d) although the true rate of interest charged was higher than usual, it
was not grossly exorhitant;

e) the defendants treated the plaintiffs with forebearance and
consideration thronghout the Auration of their agreement and never
took advantage of the plaintiffs' lack of business experience and

f) the terms of the loan agreement were reasonahle and generous.

The factors mentioned 1in section 138 are not dissimilar fram those
which were material to the determination of whether or not a money-1lnan
agreement. was harsh and unconscionable under the Money-Lenders Act 1900.
(197) Consequently it has heen said that the word 'extortionate' here
signifies not only that terms of the bargain are unreasonably one-sided,
but also that they are so unfair as to he oppressive.(198) Towever it is
not clear how the factors,