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Abstract 

Unfair exchange is a problem which the consumer who acquires gocds 

under credit agreement may face. The gocds ffi:'ly be misdescribed by the 

supplier or he may charge an excessive rate of interest for the credit 

allowance made to the consumer or the supplier may insert into the 

credit agreement provisions which protect him at the expense of the 

consumer or the supplier may over-secure his interest under the 

agreement. 

The principal law which governs credit agreements in t1alawi is the 

Hire-Purchase Act. This Act provides the basic content and fonn of a 

credit agreement and prohibits the supplier to insert certain clauses in 

the agreement and to engage in certain forms of conduct in relation to 

the agreement. 

This thesis analyses the Act and argues that although it seeks to 

ensure that the consumer gets a fair exchange fran the agreement, it has 

a number of weaknesses which undermine achievement of that objective. 

First, statements made about goods am credit supplied under the 

agreement, the quality of those goods and sane types of security 

agreement which may be made in respect of the credit agreement are left 

to be regulated by other sources of law which are not primarily 

concerned with consumer protection. Secorrl, the form of control created 

by the Act does not seem to be based on a clear and consistent policy. 

And third, enforcement of the Act is left to the parties to the credit 

agreement. 

The thesis is divided into nine chapters. Chapter 1 is the 



intrcrluction \'lhich outlines issues dealt with in the thesis. The second 

chapter examines bases upon Hhich ccmnon law controls unfair contracts 

and unfair contract provisions. Chapter three discusses the law vlhich 

governs the quality of goods supplied under a credit agreGnent. d1aptcr 

4 looks at provisions of the Hire-Purchase Act which govern credit. Tho 

fifth chapter deals with the law relating to security agreements vlhich 

may be made in respect of crooit agreements. Chapter G analyses all the 

regulatory provisions of the Hire-Purchase Act. Chapters seven and oiqht 

explore the possibili ty of public control of unfair exchange in these 

agreements. The fonner discusses hCM criminal sanctions could 1Je useel to 

re-enforce compliance with standards created by the Act while the latter 

shCMs that the \'lhole regime could ~Je ffi:::l.c1e more cffecti ve hy tl1e 

introduction of a system of registration of traders who supply goods on 

credit. Chapter nine sums up all the findings of the thesis. 
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1 

CHAPI'ER ONE 

INTRODUcrION 

A number of articles appeared in the Malawi daily, Daily Times, 

between the second half of 1982 and the early rronths of 1983 under the 

ti tie of I Consumer protection I. The articles highlighted sane of the 

problems facing the consumer of goods and services in Malawi. To quote 

one of them: 

"The individual consumer is faced with several problems 

of which the major ones are: 

a) he is faced with a wide range of similar goods and is 

unable to make an informed choice; 

b) he is always presented with inferior quality goods by 

unscrupulous traders or manufacturers; 

c) he shops under extreme inflationary pressure; 

d) he is faced in sane cases "" tk unfavourable business 

practices". (1 ) 

The suggestion in these articles was that the solution to these 

problems lies, if not exclusively then largely, with the Bureau of 

Stan::iards created by section 3 of the Malawi Bureau of Standards Act. It 

was not realised that as its name shows, this body can not solve the 

enumerated problems although, as will be shown later, sane of its 

activities are of benefit to consumers. Besides, either by design or 

through oversight, the articles never mentioned that there exist in 

Malawi a body of principles of law and statutes which grant consumers 
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some measure of protection. It was out of the desire to investigate this 

fact that the idea of this thesis was conceived. 

As indicated by the article quoted above, consumer problems may take 

many forms. HCMever in general, the problems may relate either to the 

safety of consumer goods and services or to the fairness of the contract 

under which those goods or services are obtained. In this thesis it is 

intended to deal with fair exchange in consumer contracts regulated by 

the Hire-Purchase Act (referred to hereinafter as 'credit agreements' ). 

As used in relation to contracts, the expression 'unfair exchange' 

may mean a number of things. It may suggest absence of mutual consent in 

the sense that one party to the contract has misled the other as to the 

character and nature of any aspect of the contract. Second 1 y , the 

expression may also mean that the transaction involves an element of 

surprise in that one party to it learns about some of the terms of the 

contract for the first time after the deal has been concluded. Thirdly, 

it may imply that one or more terms of the contract are unfavourable to 

one of the parties to an unjustifiable degree. Fourthly, the expression 

may also mean that although no term of the contract is unfavourable to 

the plaintiff, taken as a whole, the balance of the contract is heavily 

tilted in favour of the other party. 

Now although, as will be shown later, the Hire-Purchase Act deals 

with the second and third meanings only, the expression is used in this 

thesis to cover all the four meanings. Thus it can be said that this 

work discusses measures taken by the Malawi law to' equate' values 

exchanged in credit agreements. Briefly, these measures are 
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a) fixing the price and terms upon which the agreements should be 

concluded and 

b) ensuring that the supplier (2) does not insert certain clauses in a 

credit agreement or engage in certain forms of conduct in the 

conclusion or performance of the agreement. 

The decision to study the issue of fair exchange in relation to 

credit agreements has been influenced by three major reasons. First, 

these agreements are normally standardardised, with the supplier fixing 

all the terms of the agreement in advance and the purchaser having to 

I adhere I to terms so fixed. Although the fact that an agreement is one 

of adhesion does not necessarily mean that it will be unfair to the 

party with unequal bargain power, in practice the fact that he can not 

co-determine the terms gives the other party a chance to over-reach him. 

Second, because these transactions require elaborate formality to 

conclude and are executory in nature, they easily lend themselves to 

analysis. Third, and perhaps more important, experience in both Britain 

and the United States shows that economic development brings with it 

increased use of credit by consumers. (3) That in turn gives rise to the 

need not only for proper regulation of the conduct of consumer credit 

suppliers but also the protection of consumers fram risks associated 

with the use of credit. No statistics are available to show how wide is 

the use of credit agreements by consumers in Malawi. But there is no 

doubt that these agreements are used and that their use has not been 

static over the years. (4) 
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'!he Anatany of Credit Agreements 

A person who wishes to purchase consumer gocrls has two options- to 

pay :irrmediate cash or to obtain allowance fran the supplier of the gocrls 

to pay for them subsequent to taking deli very of the gocrls. But even 

where he pays i.rrmerliate cash, he has the options of paying from his own 

earnings or fran borrowe:l rroney. Fran this it will be clear that where 

gocrls are supplied under a credit agreement, in fact two contracts are 

wra~ up together. There is a contract for the supply of gocrls coupled 

with a contract for the provision of credit. The transaction is 

essentially the same as where a loan is obtained fran a money-lender and 

is used to purchase gocrls fran a retailer seller. In both cases, two 

CCITI"OOdi ties change hands: credit and gocrls. (5) IicMever in Malawi not 

only do these two types of agreements continue to be regarded as being 

irreconcilably different rut they are also governed by two different 

statutes. Pure rroney loans are governoo by the Loans Recovery Act while 

credit agreements are regulated by the Hire-Purchase Act. Although it is 

not the object of this thesis to canvass for the integration of these 

two legal regimes, it should be observoo that the differentiation is 

difficult to justify. 

The Hire-Purchase Act recognises four different types of credit 

agreements. First, there is the 'credit sale' which can be described as 

an uncoIXlitional contract for the supply of goods under which the whole 

or part of the purchase price is payable in instalments. It is 

'uncoooitional' because the property or ownership in the goods supplied 

is transferred to the purchaser either before or upon the delivery of 

the goods to him. Because the p,JrChaser may be the owner of the gocrls 

as soon as the fonnali ties are cxxnpleted, the supplier can not 

re-possess the goods if the purchaser defaults in the payment of the 
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instalments of the purchase price. Not surprisingly therefore, the 

Hire-Purchase Act provides that the supplier is entitled to the return 

of the goods if the purchaser fails to comply with any provision of the 

agreement. ( 6 ) 

The second type of credit agreement is the 'conditional sale' which 

is defined by the Act as a 

"contract whereby goods are sold subject to the condition 

that notwithstanding delivery of the goods the ownership 

in such goods shall not pass except in tenus of the 

contract and the purchase price is to be paid in two or 

IIDre instalments". (7) 

As this definition shows, a conditional sale agreement differs from a 

credit sale in that the ownership of the goods does not pass to the 

purchaser immediately but remains vested in the supplier during part of 

the life of the agreement. The idea here is clearly to give the supplier 

same measure of control over the goods which he can use as a leverage 

against the purchaser. 

But this device may prove illusory because the purchaser could use 

section 26(2) of the Malawi Sale of Goods Act to defeat the supplier's 

title to the goods. That provision states that where a person 'having 

bought or agreed to buy goods' obtains with the consent of the seller, 

possession of goods, delivery or transfer of the goods by that person 

under any sale, pledge or other disposition, to another who receives 

the goods in good faith and without knowledge of the right of the 

original seller over the goods, will have the same effect as if the 
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person making the delivery or transfer were a mercantile agent in 

possession of the goods with the consent of the owner and with authority 

either to sell them or to consign them for the purpose of sale or to 

raise money on their security. Under a credit sale or conditional sale 

agreement, the purchaser 'has lJOught or agreed to buy' the goods and so 

he could avail himself of this provision. (8) 

To avoid this, subsequent to the supply, the supplier could create a 

mortgage or charge over the goods supplied. The effect of that would be 

to grant the supplier power with or without notice, to seize the goods 

should the purchaser default in re-paying the debt under the credit 

agreement or break any tenn of the agreement. Of course a mortgage is 

more effective for this purpose than a charge since the latter has the 

weakness that should the goods be subsequently sold by the purchaser, 

under the Malawi Sale of Goods Act they would be taken by the 

sub-purchaser with an implied warranty that they are free from any 

charge in favour of any third party, not declared or known to the 

sub-purchaser before or at the time of the sub-purchase.(9) The effect 

of this provision is clearly to allow the purchaser under a credit 

agreement to pass title to goods over which there is a non-possessory 

charge to a bona fide sub-purchaser. 

The third form of credit agreement is the simple hire agreement. 

This is a contract whereby a person is entitled to enjoy possession and 

use of goods in return for the paymrent of a hire rent or after two or 

more instalments have been paid in respect of the goods, to continue or 

renew the hiring fran time time at a nominal rent or to continue or 
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renew from time to time the right to be in possession of the goods, 

without any further payment or against payment of a nominal arrount 

periodically or otherwise. (10) Because the hirer only gets possession of 

the goods, the supplier will find this a convenient way of selling 

credit without having to worry about the legal loss of his title to the 

goods. If the goods are durable and are kept in reasonable repair, he 

could use them over and over and thus get a good return on them. 

Lastly, there is the hire-purchase agreement. This is defined by the 

Hire-Purchase Act as a contract which provides for the hiring of goods 

whereby the hirer has the right to purchase the goods after two or more 

instalments have been paid in respect of them. (11) In other words, a 

hire-purchase agreement involves a baibnent of goods by the supplier to 

the purchaser and an option on the part of the latter either to return 

them and terminate the agreement or to buy them at the time fixed by the 

contract.(12) But until the option to purchase has been exercised, the 

purchaser is a mere bailee of the goods who has neither bought them nor 

agreed to buy them. ( 13 ) 

Undoubtedly that constitutes a solid legal ground for the supplier 

to use the goods as a form of security for credit granted to the 

purchaser to acquire the goods. Since the purchaser is a mere bailee of 

the goods, he can not legall y pass title to them to anyone, however 

innocent and bona fide that other person is. Small wonder then that 

every hire-purchase agreement will give the supplier power to re-possess 

the goods if the purchaser defaults in discharging any of his 

obligations under the agreement. Similarly, it is for that reason that 
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the hire-purchase agreement is the form which is widely used by 

suppliers of goods on credit where the goods are durable and their price 

is high and payable in a number of instatments over a long period of 

time. 

Financing Credit Agreements 

For a retail seller, to supply goods on credit is like stock-piling 

in that he commits his own resources before he gets paid. Besides, 

additional sales mean locking up more resources and the availability of 

less working capital for the day to day running of the business as well 

as for the replenishment of stocks. For these reasons, he must find ways 

of building up a steady supply of fresh capital which can be regulated 

according to fluctuations in the instatment credit debts. 

One way of doing that is to draw bills of exchange on customers for 

the amounts of their debts under the credit agreements. This is 

advantageous where the sums involved are substantial. Separate bills can 

be drawn to mature as each instatment of the debt falls due and be 

accepted by each customer when signing the credit agreement. The 

supplier could then discount the bills with his bank or any financial 

institution before they fall due and thus obtain immediate cash. Of 

course it is well to remember that the bills are drawn as collateral 

security for instatments of the debt and therefore the supplier will not 

be entitled to them unconditionally unless the customer defaults in 

re-paying instatments of his debt. 

Another way open to the supplier is to obtain a loan from the bank. 
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This option will commend itself more readily to suppliers of goods on 

credit because it involves less technicality. A supplier will experience 

little difficulty to obtain a bank loan if he has valuable business 

premises or other good collateral. However this method of raising 

~pital is not always sufficiently flexible since it is possible for the 

supplier's security to fall short of the finance whidl he requires. And 

here it must be noted that as a l,latter of business prudence, no bank 

will advance money to the full value of the security taken for the loan; 

it will always allow a margin for a possible depreciation in the value 

of the security while the loan remains unpaid. 

To overcane that problem, the supplier could secure the loan on the 

credit agreements themselves. But in that case, the bank or finance 

institution which provides the loan may insert into the loan agreement a 

number of terms concerning the supplier's business, especially about the 

duration of the credit agreements and the class of goods for which 

credit should be available. It may also wish to be satisfied about the 

creditworthiness of the supplier's customer. Furthermore, it may appoint 

the supplier as its agent for the purpose of collecting instalments due 

under the credit agreements and sums so received will be applied in 

reduction of the supplier's debt. If it becomes necessary to enforce the 

security, the bank being in possession of the agreement::;, can revoke the 

supplier's authority to act as its agent and require payment of the 

instalments to be made directly to it. 

Thirdly, the supplier can get his credit agreements financed by a 

finance canpany. ( 14) There are two maj or ways whereby this could be 
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done. The first is the 'direct collection' method. Here, upon receiving 

a request from a customer for goods on credit, the retailer will sell 

those goads to the company which will then supply them under a credit 

agreement to the customer. The 

by the company although its 

credit agreement will have been prepared 

conclusion by the customer will be 

supervised by the retailer. Normally there will be a standing agreement 

between the retailer and the finance company which provides that inter 

alia 

a) the retailer should join every credit agreement financed by the 

company as guarantor so that he should be responsible for any loss 

suffered by it by reason of default by any customer to discharge his 

debt under the credit agreement; 

b) bills be drawn on customers for the amount of each instalment due 

under a credit agreement and be endorsed by the retailer so that if 

anyone of those bills is subsequently dishonoured, the retailer 

should be liable to the company as endorser and 

c) the retailer should undertake to re-purchase any goods returned by 

customers or re-possessed by the company. (15) 

The finance company could also use the second method of 'block 

discounting'. Under this arrangement the retailer initially finances 

himself. However instead of waiting for instalments payable under the 

credit agreements to come to him, he will enter into an agreement with 

the company to sell to it the credit agreements. In legal terms, this is 

an assignment by the retailer to the company of his rights and interests 

under those agreements. 
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It is not uncarm:m in this sort of arrangement for the finance 

company not to pay the retailer a sum of money representing the full 

value of the balances outstanding under the credi t agreements. The 

company will normally retain a certain percentage of that sum, the 

amount of the percentage depending on prevailing interest rates, the 

sizes of the transactions discounted and competition which the company 

faces from other traders in that area. And because the venture involves 

a considerable measure of risk to the company in that customers may 

default or terminate credit agreements prematurely or the goods supplied 

may depreciate very fast, the company may pay to the retailer 

irrmediatelyaround 75% of the total value of the 'block'. The balance 

will be retained as security against any of these eventualities. (16) 

The Legal Regime of Credit Agreements 

Although the title of this thesis suggests that this work is 

concerned with discussion of the Hire-Purchase Act, it must be noted 

that credit agreements are governed by other sources of law other than 

this Act. The most important of these are the general law of contract, 

the Sale of Goods Act, the Bills of Sale Act, the Merchandise Marks Act 

and the Bills of Exchange Act. Thus the thesis is in fact a study of 

this whole body of law. But these other sources of the law of credit 

agreements are not studied sui generis; they are examined with a view to 

showing flaws in the conception of the Hire-Purchase Act. For that 

reason, it is considered appropriate that this thesis should be 
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described as a critique of the Hire-Purchase Act. 

It is perhaps worthwhile to make another point here. Almost all the 

cases used in this thesis are English common or statutory law cases. But 

this should not be taken as suggesting that either judgements of English 

courts are binding on Malawi courts or that English law applies to 

Malawi. The fact is that Malawi is an independent legal jurisdiction 

with its own final courts of appeal. However there are two 

qualifications to that. 

First, section 15 of the Republic of Malawi (Constitution) Act, 1966 

provides that unless there is a contrary provision by the Malawi 

Parliament, the civil and criminal jurisdiction of all courts in Malawi 

must be exercised in conformity with inter alia, 'the substance of the 

common law and the doctrines of equity'. For that reason, although not 

bound by English carmon law cases, Malawi courts have often felt 

persuaded by these cases, especially if they are decided by either the 

Court of Appeal or the House of lords. 

Second, for historical reasons, a number of Malawi statutes are not 

only in f§fi materia with some English statutes but are also founded on 

similar assumptions and concepts. The Hire-Purchase Act is one example 

and the Malawi Sale of Gocds Act is another. Now the accepted view is 

that to interpret such statutes, a Malawi court can refer to English 

cases decided under the corresponding English Actl. Thus for instance in 

lvbnteiro v Aane Construction Co Ltd Spencer-\'lilkinson J said: 

lilt is true that sane sections or parts of sections [in 

our statutes] are obviously taken fran parts of 
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English [statutes], so that where our wording is the same 

as the wording of an English Act decided English cases 

interpreting that wording may be of assistance in 

asserting the meaning of the same words in the local 

[statute]". (16) 

Lay-out of the Thesis 

This thesis is divided into nine chapters. The first, which is this 

one, introduces the issues discussed in the succeeding chapters. Chapter 

two shows how courts of equity have got around the concept of freedom of 

contract to ensure fair exchange in contracts generally. The third 

chapter serves two purposes: it discusses the general law of contract 

which governs the quality of goods supplied under a credit agreement and 

at the same time derocmstrates how that law ensures fair exchange in 

these agreements. Chapters four and five look at provis~ons of the 

Hire-Purchase Act which regulate credit supplied under credit agreements 

and security which may be furnished for that credit. The sixth chapter 

analyses all the regulatory provisions of the Hire-Purchase Act. 

Chapters seven and eight explore the possibility, which is raised by the 

Hire-Purchase Act itself, of ensuring fair exchange in credit agreements 

through criminal sanctions and administrative control of traders who 

supply goods on credit. The ninth chapter sums up the conclusions and 

findings of this thesis. 

It will be apparent from the lay-out that it is not the object of 
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this thesis to question the desirability of what the Hire-Purchase Act 

seeks to achieve. Rather, the aim is 

Legislature, having decided to prevent 

to question whether the 

unfair exchange in credit 

agreements, should not have gone further than the Hire-Purchase Act 

goes. The thesis argues that it should have done so because contract 

law, whether in its classical form or as altered by the Hire-Purchase 

Act, is not capable of deterring unfairness in these agreements or in 

contracts generally. That this is so is demonstrated by statutes such as 

the Malawi Weights and Measures Act and the Automotive Trades 

Registration and Fair Practices Act. These statutes signify recognition 

by society in Malawi of the inadequacy of the law of civil obligations 

by creating supplementary machinery to assist in the enforcement of fair 

exchange in contracts. It is therefore suggested that such machinery 

should also be available to deal with the issue of fair exchange in 

credit agreements. In other words, this thesis seeks to assert that if 

the ideas embodied in the ITKX1el created by the Hire-Purchase Act are 

properly formulated and enforced, they offer very useful protection to 

the private purchaser of goods on credit. However it argues that that 

alone is not enough to ensure that this purchaser gets fair exchange 

unless backed by a system of public control. As Karl Llewellyn once 

said: 

"Legislation can ••• cumulate with civil liability. This 

cumulation, instead of substitution, is one lesson that 

the 18th and 19th centuries • •• suggest to the 20th ••• 

The 1 9th century does not show failure of the civil 
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obligation. It shows instead that civil obligation is 

magnificent, when rightly hand led- but not enough, 

however rightly handled". (18) 
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THE cnr.tm LAW AND FAIR EX~ IN <X>NTRACl'S 

It was statErl in the last chapter that the principal aim of the 

Malawi Hire-Purchase Act is to protect ronsumers against unfair exchange 

in crErlit agreements. For that reason, not only does it render 

unenforceahle certain provisions which parties nay insE'xt in such an 

agreement but it also imposes tenns upon which the agreement rust be 

conclude1. At cx:mron law too CX)urts can refuse to enforce certain 

contractual provisions although the contract itself is not infected by 

any procedural hanrlicap(1) on the grourrl that the tenns are tmfair on 

one of the parties to the contract. Provisions affected by this are 

exclusion clauses, forfeiture clauses and minUnum paymPnt clauses. (2) 

Besides, the contract itself can be set aside at camon law if found 

to be I unconscionable I. HCMever these defences are not adequate to 

protect oansumers against unfair and oppressive transactions. 

Consequently it is sought to d~~trate in this Chapter that although 

their existence is useful, it does not rerrler the controls set up by the 

Hire-Purchase Act superfluous or useless. Of rourse as later chapters 

will shCM, even these controls have their own shortcanings which make 

them inadequate to prevent unfair exchange in c~it agreemE'nts. 

2.1 Min~ Payment Clauses(3) 

A hire-purchase agreement or indeed any contract may contain a 
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clause which stiIUlates that if the purchaser breaks the contract and 

t-..he seller tenninates it as a result of that breach, the purcmser 

should pay a certain pre-calculaterl sum (hereinafter referrED to as 

'minimum payment'). 'Ib understarrl t1-}e utility of such a clause in 

hire-~chase agreanents one feature of these contracts must be 

umerst()(')('i. The total purchase price in a hire-purchase agr~.ment is 

generally a canpound of two sums: the cash price of the gcx:rls invol verl 

and the finance chargoo exactoo on that cash price. (4) The finance 

charge will normally be the prcrluct of a certain percentage of the cash 

price and the period for which t1-}e agreffilf:>nt is intem.ed to run. 

What this means is that should the agreement fail to live up to the 

end of that period (e.g. hecause it is tf"rminated hy thf" seller on the 

ground of breach by the purchaser), the finance charges which the seller 

would have earnErl will be reducerl and so too, the r..otal purchasf" price. 

Arrl the seller's position is made worse by two !lOre factors. First, he 

can not recover the cash price of the g()(')('is as a matter of course. (5 ) 

Second, aSsuming that the gocrls are resaleable when repossesserl by the 

seller, the instalments of the purchase price paid up to the (!ate of the 

termination of the agreement may not be enough to CCNer the depreciation 

in the value of the gcx:x1S which the seller will not reoover in t.he 

resale, and other expenses incurrerl to run and maintain the purchaser's 

account. 

In view of that, the minimum payment clause is a very useful tool to 

the seller. It will enable him to meet the oost to him of an untimely 

termination of the agreement. HoNever, not infrequently, the tool has 
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been used to take unfair advantage of the purchaser. Explaining the 

point, it was said in the 'Rouse of LoMs: 

"The purpose of an owner entering into a hire-purchase 

transaction is to turn goo1s into cash; as a money l~er , 

which he is in all but fonn, his purpose is to recover 

wi th interest the arrount of his acivance. [The mininrum 

payment] clause is designed to provide him wi th a 

guarantee at the expE>nse of the hirer that, cane what 

may, he will get out of the deal in money at any rate 

u>/O-thirds of the total hire-purchase price.. • The 

guarantee thus becanes operative whenever the hiring 

netennines before the pnrchase option is exercised, 

providoo that scmething less than two-thirds of the whole 

sum has heen paid over,am it makes no nifference to the 

tenns of the obligation whether the hiring is put an end 

to by the hirer urrler his option,or hy the a.mer under 

his, or by the autanatic operation of anyone of the 

eve>.nts specified in [the clause]". (6) 

It can be seen fran this that a minimum payment may be imposoo not only 

to obviate the difficulty of calculating damages after h:r.each (as may 

sanetirnes be thought) rut also to serve as a fonn of security to the 

seller to ensure that the purchas@I does not fail to pp-rform his 

obligations urrler the agreement. 

It is nt::M settled that in the latter case courts may intervene to 

refuse enfOI'Cel'!l@.nt of the clanse. (7) Alf-..hough it has sanetimes bef>1l said 
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that for the relief to be grantErl the minimum payment Imlst be shcMn to 

have l-)een imposErl in terorrem of the party in l;reach(~) ann at other 

times, that the test is that the amount Imlst not be a genuine 

pre-estimate of the loss that could be caused by that ~rty's hreach,it 

is clear that enforcement is refused because it is felt that the sum 

demandoo is not fair. That iR made clear hy the rilles of com:;truction 

fonnulated by Lord ~edin in the locus classicus D..mlop Pneumatic Tyre 

Co Ltd v New Garage & r-btor Ltd. (9) His lordship laid down that a 

minimum payment clause will be held to be unenforceable if ,inter alia 

a) the amount which it stipulates is extravagant and lIDconscional->le as 

ccmpared to the greatest loss that could conceivably be provErl to 

have follCMed fran the hreach; 

b) the breach upon which that am:runt is payable consists in not paying a 

sum of rroney and the minimum payment is gr'f'.ater than that sum of 

rroney and 

c) a single lump sum is payable on the occurrence of one or rrore or 

several ev~..nts, sane of which may occasion Rerious 10Rs and others 

trifling damage. (10) 

'lhese rules have been appliErl in many contract cases. (11) However 

those cases will not he niRcussoo hp..re. Similarly I it is not interned to 

consider the question whether relief should be available where the 

minimum paymP.nt is payable upon the occurrence of an event which is not 

a breach as I for instance I where the purchaser exercises his option to 

tenninate the hire-{:Urchase agreanent. Rather the task here ,.,ill be to 

shoN hoN courts have dealt with minimum payment clauses which were 
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stipulated to come into operation upon breach of the hire-purchase 

agreements into which the clauses were insertoo. ( 12 ) 

The first thing to be said about these clauses is there is absence 

of unifonnity in their formulation. Ann that perhaps [Xirtly p..xplains vThy 

claity has proved difficult in this area. Roughly, the clauses can be 

dividen into three c-.ategories. (13) First, clauses t,rhich stipulate for a 

, fixed' percentage of the purchase price as the minimum payment. For 

E".xample, in ('...om.E".n EnqineP...ring ('.0 Ltd v Stanford (1 4) the clause 

provin.ed that inter alia, if the purchaser nefaultm in his payment of 

the instalments of the ~se price and the seller terminated the 

agreement and recovp...rOO possession of t.~e goo:is, the seller would be 

entitled to recover the full balance of the future unpaid instalments 

together with his costs and a p.xpe11ses. (15) Other cases while retaining 

the same principle demand lesser percentage. In Associated Distributors 

Lt.ii v Hall (1 0) it was 50%; in Bridge v ('..amphell Discount ('..0 Lbi (17) , 

o(i% whereas it was 75% in T..andon 'mIst Ltd v Hurrell. (18) 

Secom, clauRes which require payment of a 'fluin.' percP.lltage of 

the p,Irchase price. That is illustrated by Finance Co Ltd v rmley(19) 

whe~e the clause required paymp.llt of 50% of the purchase price plus a 

further 5% of that price for each month between the oonclusion of the 

agreement am receipt of the gocrls by the seller up to 75% of the price. 

This type of clause was usoo in two further cases. (20 ) 

Anrl finally, r..he clause which seeks to correspond t..he minirmnn 

payment to the measure of damages for breach of a hire-purchase 

agreerTlP.llt. (21) That clause was usErl in Anglo Auto Finance Ltd v 
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James(22) where the purchaser ",as required to pay the c1iffercnce 

beb-Teen (a) the total sum received. by the seller by WCJ'j of deposit, 

installl1Gl1ts of the purchase price and procee::ls of the 3ulc of thc~ 

repossessed gocxls and (b) the total purcr..cl.se price • 

.::3oth the first and L~e third types of mini:1llJYl ;:>ayucnt clause ',!cre 

held to be unenforceable in the cases cited. Of course as ':lill he Sho.'111 

belOIT, it is less clear as to what circur:lStances I,vill render SUell 

clauses unenforceable. The attitude of the courts tovTarc1s the second 

type of minimum payment clauses has J:::leen mixG(l. In Phon00ranl1ic 

Equipment Ltd v rluslu (23) it I.-laS held by the Court of Appeal trot the 

clause was not penal and therefore would be enforced. The court vias 

impressed by the fact that the arnount of the minimum p<Tyment pa.yatJle 

began to decline after the sixth month and completely disappeared after 

the eighteenth mnth. In the ,,<lords of Donovan LJ: 

"To my mind this looks more like an attempt to 

pre-estimate the loss from depreciation than the fixing 

of a penalty to operate in terorrem of the hirer. I do 

not lose sight of the undoubted fact that a breach in the 

early months of the hiring nay produce more to the Ot111er 

than if the agreement ran its course, but this depends on 

the value of the machine when retaJ\.en and put in order, 

and it rray \'1e11 be that although the second-hand market 

in juke boxes seems in the present case to have been 

~l.ratively stable, nevertheless as at the date of the 
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contract the owners may well have thought that tastes in 

this particular field can easily alter for no oiscernible 

reason". (24) 

Counsel for the pn-chaser contendErl that the clause could not be said to 

stipulate a genuine pre-estimate of oamage bec~use it imposErl one amount 

of minimum payment for a number of breaches sane of which could produce 

only trivial damage. (25) The court recognisErl the legitimacy of that 

argument but refused to be swayed by it on the grourrl that it was valid 

only insofar as the first six rocmths of the agreement were concernErl but 

had no validity to the pericx:l fran eighteen months onwards. (26) 

The matter subsequently came up for consideration by the House of 

Lords in Bridge v Campbell Discoont. (27) '!he clause in that case was of 

a different type but the aroount of the minimum payment payable under it 

tended to oecline as the hiring continued ann their lorrlships were all 

agreed that that made the clause unenforceable. In the words of Lord 

Radcliffe: 

"Since the obligation urrler [the] clause ••• may mature 

at any time fram the beginning to the pJnn of the hiring, 

a week after the beginning or a week before the end, it 

seems to me impossible to take a single formula for 

measuring the damage as any true pre-estbnate. It 

produces the result, absurd in its own tenns, tha t the 

estimated amount of depreciation beoames progressivley 

less the longer the vehicle is used under the hire. This 

is because the sum agreed on diminishes as the total of 



25 

the cash payments increases. It is a sliding scale of 

canpensa.tion, but a scale that slirles in the wrong 

direction, if the measure of anticipated depreciation is 

to be supposed to he the hasis for the compensation 

agree::l on. '!he fact that this ananalous result is 

deliberately producen by the formula employed suggests 

... that the real purpose of this clause is not to 

provine compensation for depreciation at all but to 

afford the CMners a substantial guarantee against the 

loss of their hiring contract". (28) 

In the case of Ianbard Ltd v Excell (29) the Court of Appeal rej ected 

the argument that this case had overruled Phonographic Fguipnent or 

shcMn it to be wrong in law in every situation or that the clause used 

in Phonographic Fguipnent will as a matter of law be valid in every 

case. (30) And Veale J took an even more extreme attitude in Finance Co 

Ltd v Dooley where refusing to follow Phonographic F~ipment he said: 

The j udgernents in Muslu I s case were deli verErl in 

July, 1961. In November, 1961, Bridge v Campbell Discount 

Co Ltd. • • was argued before the House of Lords, and 

their loroships delivered judganent on January 25, 1962. 

• •• Muslu I s case was referred to in argument, and ,>laS 

expressly relied an by Counsel, but none of their 

lordships referred to it in their speeches". (31 ) 

'!here is not much to ccmnerrl the view of the Court of Appeal in 

Phonographic Ff{uipnent Ltd v Muslu and it is possihle that in future the 
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type of clause used in that case will not be treated as liberally as was 

done here. T-Iowever what is important for the present purposes is that 

the position with respect to that type of minirrrum payment clause is 

rather unclear. 

But althoogh the other two types of min:i.rrrum payment clause have 

consistently been refusoo enforcement by the courts, the cases in which 

the clauses came up for determination do not lay d~m clear guidelines 

on how the rules formulated hy Lom Dunanin in Dtmlop Pneumatic I s case 

will he applied to hire-purchase agreemPJ1ts. In some of the cases it 

sea:ns to be suggested that to decide whether the clause should be 

enforced one has to oonstrue it first and then apply I.£):t:Y1 DunErlin I :rules 

thereafter. On the other harrl, there are cases where the matter was 

decided by not only oonstruing the clause and applying these rules but 

also by considering the subject-matter of the agreement as well as other 

facts in and outside the agreement itself. 

For instance, in Larrlan Trust Ltd v Hurrell whose facts have already 

been given on p. 2t above, the actual arrount payable as minimum payment 

was £425. The Queens Bench Division heM the clause to he unE>..nforcffihle 

against the prrchaser, oontending that that sum was not a genuine 

pre-estimate of the damage which the seller had sufferen as a result of 

the prrchaser I s breach of the hire-purchase agreement. The court came to 

this oonclusion after examining the whole agreement and sane ffilrrounding 

circumstances. said Lord Denning: 

liThe £425 is three-quarters of the total price. It is 

insertErl by the hire-purchase canpanies hy rule of thumb 
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without regard to the make of the car, its age, the 

market conditions or anything of the kind. It is the same 

for all. The £425 payment for oompensation for 

depreciation is p:iyable on the footing that the car, when 

it is re-taken, is in good order, rep:iir am condition. 

If it is in had oonnition, the owners can recover namages 

for breach of agreenent. •• am the damages are p:iyable 

in addition to tlle £425. Assume that the car is kept in 

gocrl condition, and at the end of the first nonth the 

hirer makes oefault arrl the owners re-take the car. Can 

anyone suppose that in that time the value of it will 

have dropp€rl by three-quarters so that it will he ~rth 

only one quarter of what it was worth a month before? It 

is an altogether p.xtravagant thing to imagine". (32) 

The same view was advocatErl in Ianbard Ltd v Excell where it was said: 

"NCM counsel for the finance canpa.ny argues that in every 

case it is purely a question of construction and that 

evidence of the surrourrling circumstances, such as the 

subject-matter of the hire-purchase, is not admissible. 

We are quite unable to accept this argument. It is 

directly contrary to what Lorn. Thmf'rlin said ~mere he 

rec:ognisErl that the circumstances of each case must be 

highly relevant".(33) 

By contrast, the House of Lords held the clause in Bridge v Campbell 

DisC01Ult Ltd to he unenforceable by applying tJhe r~on of construction 
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only. It was clear on constnIction, said their lordships, that the 

minimum payment nemanded was not a gpnuine pre-estimate of the seller's 

loss. Since the vehicle which was the subject-matter of the agreement 

was second-hand, the depreciation in its value should have becane 

greater the longer the vehicle remainErl in the purchaser's hands. Yet 

the minimum payment dananded was largest when the car was returned after 

it had been in the purchaser's harrls for a short time and got 

progressively smaller as time went by. Besit1es, the clause allOWErl. the 

seller to be paid 66% of the purchase price without taking into 

consideration that: 

a) the purchase price included an interest element which the seller 

would not forgo and 

b) the vehicle came back to the seller with a resaleable value which 

could exceaj the 33% balance of t1-}e purchase price which rJle CMner 

had not received by reason of the tennination of the agreanent. ( 34 ) 

Similarly, upon constnIction it ~'las found tl1at the clause in the 

IOOre recent Australian case of O'dea v Allstate Licencing System (35) 

was not a genuine pre-estimate of the loss suffered by the owner as a 

result of the hir@.r's default. In that case the total hire rent was 

$39,550.32 and upon breach of the agreement by the hirer, the owner was 

enti tIed to recover the vehicle which was the subj ect of the agreeITlf'..nt 

and all future instalments of the hire rent which were unpaid. The hirer 

pain seven instal.rnE;o..nts and part of the eighth instalment, the whole 

payment arrounting to $8,11 4.28, and thereafter paid nothing • 

Consequently the owner repossessfrl the vehicle, resold it for ~20 ,000 
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am then brought an action for $31,436.04 which was the difference 

betweP...n the total hire rent an(i the ~R, 11 4. 2R alreany pain by the hirer. 

The High Court of Australia held that the sum claimErl was a penalty and 

therefore could not he recovere1. It ~ras pointErl nut that on its t.rue 

oonstruction the minimum payment clause oould not be said to impose a 

genuine pre-estimate of loss suffered by the otffier hecnuse the sum of 

rrnney which it stirulate3 was payable for breach of a large number of 

terms and connitions in the agreemp...nt- ranging from the trivial to the 

serious- so that where the breach was minor, there oould be an 

unreasonahle wimfall to the owner and an unconscionahle humf?n on the 

hirer. (36) ~reover, observed Wilson J, although the clause oould be 

brought into opE'.ration at any time during the s11hRistE'.nce of t_he hiring, 

there was no provision in it or indee3 in the whole agreement for a 

rehate of finance charges on future inst-..aJ.mE:..nts which wouln hecane 

:irmrlooiately payable by the hirer or for cre:liting him with any capital 

gain represented "'>y the annunt by which t-_he value of the vehicle on 

repossession exoeErle3 its appraisal value. (37) 

Of oourse it nay well be t-hat on the facts of tJ1ese cases whichever 

approach one adopts the result will be the same. However it should be 

recognised t-Jat if t-lle real reason for the relief against mintmum 

payment clauses is that in sane cases they impose an unfair burden on 

the parties against whan they are interned to apply, thE'.n as a general 

rule, the canan of oonstruction is not the ideal tool for achieving that 

obj ecti ve. C"..onstruction will he appliErl to ascertain the lWXlning of the 

language use3 in the clause. NOlI to the extent that whether the clause 
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is enforceable depends on the view which the court takes of the meaning 

so ascertainErl (i.e. whether as construErl, the clause falls lmder any 

one of the rules formulatErl by Lord Dunedin in Dunlop Pneumatic I s 

case), there will he cases where th~ clause is enforcp..a..,lA alf-J1ongh the 

agreement as a whole is oppressive and unfair to the party against whan 

the cl~use is enforca1.. C".onsequently there is a gCYrl reason for saying 

that the clause must be lookErl at in the light of the whole agreement 

and circumstances surrourrling its conclusion. 

No doubt coo.rts have adopted that approach in sane of the cases 

examined above. It was sha.m, for e..xample, that ahsence of a provision 

in the agreement for rebating to the party in breach part of the 

unearnerl finance charges or for crErliting him ''lith capital gain from 

resale of gocx:1s which are the subject-matter of the agreement will weigh 

heavily against enforcement of the clause. ( 3R) As for t-J1e clause .itself, 

the cases have shown that: (39) 

a) the minimum payment payable must increase, and not decline as the 

term of tlle agreement progresses; 

b) the minimum payment must not be calculatErl as a percentage of the 

purchase price; 

c) the clause must reflect the nature and oorrli tion of the 

subject-mattp..rof the agreeII\E'....nt and 

d) where the minmum payment is expressErl as canpensation for breach of 

the agreement, it should not he hased on the loss of future 

instalments of the ~chase price where the breach does not amount to 

a repudiation of the agr~t by the party in hreach. 
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HCMeVer in spite of all that, there is no definitive indication of 

whether these are the only ingreiients- and if not, what other 

ingredients- which must be present in the clause or the agreement as a 

whole for relief to be gra11.ted. Similarly, it is not clear as to how 

many of these ingredients must be present for the clause to be regarded 

as unpnforceahle. Recently one court has helci that the conclusion that a 

clause imposes a penalty can not be foreclosed by a statement in the 

~gr8emPJlt of the parties' intention for stipllating the mininRun paymAnt. 

It said: 

"The parties ••• may have intende:1 subjectively to make a 

pre-estimate of oamages in the event of l,rP..ach. If, 

however, that pre-estirrate is either extravagant and 

lIDconscional,le in amount in canparison ~.,ith the greatest 

loss that could conceivably be proved to have follCMed. 

fran the breach or, j uriged as at the time of making the 

contract, is unreasonable in the bw:den which it imposes 

in the cir~qtances which have arise11., it is a penalty 

regardless of the intention of the parties in making 

it".(40) 

But when can it be said that a minimum payment is 'extravagant and 

unconscionahle' or that a minimum P'lyment clause impJses an unr~sona"'le 

burden on the party against whan it applies? As will be shown heleM, 

there exists at carmon law a jurisn.ietion whp..rehy a contract may he sP.t 

aside if it is proved to be either unconscionable or (arguably) 

unreasonahle. f\'JcM if these two warns were used hy the court al-nve in the 
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sense which they bear under that jurisdiction (41), that not only 

renders unnecessary much of the lore on minimum payment clauses hut also 

raises new . problems • Those problems will be discusse::l under the 

sub-title ',JuriStiiction Against Unonscionahle Bargains'. ~eam~hile the 

discussion will turn to forfeiture clauses. 

2.2 Forfeiture Clauses(42) 

Inc;;tead of a minimum payment clause, tJ1e contract IM.y contain a 

clause Which stipulates that if anyone of the parties oommits certain 

b~~ches he will forfeit certain proprietary or possessory rights 

usually relating to the subject-ma.tter of the contract. Such a provision 

is calla:1 a 'forfeiture clau!'le' and the ccmnonest hreach IIp:1n Hhich it 

is made to becane operational is failure to pay an instalment of the 

purchase price hy a staten r'iate. Since in hire-pllrcha~e conb::·..xts the 

party in breach is usually the purchaser, the effect of the clause is 

that he loses tJ1e title to keep possession of the su~ject-matter of the 

agreement or to recover any rroney which he may have paid to the seller 

hefore tJ1e breach. T{ere too courts have intervened to preve...nt the 

innocent party fran insisting on his rights Where it is clear that that 

Yloulti occasion unfairne!'ls to the party in breach. One form of relief 

which has been gi veIl is a grant of further time to perform the breachErl 

obligation. (43) 

In Re Dagenham (44) a canpany agreed with a larrlowner to purchase a 

piece of land for £4000 of Which £2000 was to be paid at once and the 

r.emainder on a future riate n.arnErl in the figreP.ffif"nt. The agrP.el1lPnt 
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contained a clause which provided that if the whole of the unpaid £2000 

t.ogetller vlit.h any int.prest payahle on it Wi'l!": not p::dd hy the stipnlat.ed 

date, the vendor would re-possess the land without any obligation to 

rep-3Y any part of the IIDney alrec"ldy paid hy t_he purchase"t' • Jt was held 

that the clause was in the nature of a penalty fran which the p..rrchaser 

was enti tIed to he relieved on p:=tyment of the halance of the 

purchase-noney still CMing with interest. 

The basis for the relief is the feeling that it is not fair that a 

person should use his legal rights to take advantage of another's 

misfortune, am still less, that he should scheme to get legal rights 

with this obj ect in mind. (45) Consequently, the relief may not be 

availahle where the parties act at arm's If>.ngth and the party against 

whcm the forfeiture applies is under no bargaining han:Ucap. 

In Scaminavian Trading Ltfl. v Flota Ecnatoria rhe issue !-TaS \'Thei-her 

the relief should he granterl +:'0 ch.art.prers of a ship umer a charter 

agreement who were required to forfeit use of the ship for failure to 

make pranpt paymaT'lt of t_he hire rent. Declining to relieve the 

charterers in the Court of Appeal, Robert Goff LJ said: 

"[W]hen ~re cane to consiner the nature of a contract such 

as a time charter, and the circumstances in which it is 

likely to be made, we see the rrost fonnina"1le arguments 

against the proposOO. extension of the equi table 

jurisrliction. In the first place, a time charter is a 

ccmnercial transaction in the sense that it is generally 

entered into for the purfX.)ses of trad~, hetween 
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carmercial organisations acting at arm I s length. ( 46) It 

is for the parties to bargain the terms of the contract. 

They can bargain not only about the form of the charter 

to be usoo; they can also ha.rgain alx>nt the ;:unennment to 

the standard fonn ••• Parties to such contracts shouln be 

capahle of looking after themselves; at the very Ipast, 

they are capable of taking advice... The possibility 

that shipcMl1.p.IS may snatch at the opportunity to ,,,ith'iraw 

ships fran the service of time charterers for non-payment 

of hire must he well KnOl-m in the ~-'IOrlrl of shipping ••• 

[I]t must also be very well known that anti-technicality 

clauses are availahle which are effective to prevent any 

such occurrence. If a prospective time charterer wishes 

to have any such clause incluiioo in its charter,he can 

bargain for it". (47) 

'Ibis judgement would bring together the law governing the grant of 

relief against forfeiture clauses ann the law relating to lUlconscionahle 

bargains. As will be shcMn below, one grourrl for relief against such 

h.:trgains is that the party s~king to e>.nforce the h3.rgain ,~s in a more 

supp..rior bargaining position than the other when the transaction was 

concluned and took artvantage of t.hat to or,tain the lUlfair trans'lct.ion. 

However the general view seems to be against such an interpretation of 

,C;canr'iinavia Traning. The fiouse of roms affiT."l'Ilei tJ1e necision of ('.ourt 

of Appeal but on different grounds. In giving their judgenent rord 

Diplock made it cler.tr t..hat the nenial of r~lief was hasG"i on the fact 
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that this was a contract for services for which courts of equity never 

grantErl specific performance. New if an injlmction was granted 

restraining the shipowners from exercising their right under the 

charterpart:y to witJrlra~., the vessel, though negative in form, that Hould 

be pregnant with an affinnative order to the shipowners to perform the 

agreement and juristically ~\lOlllo ~ in(iistinguisha,">le frcrn a decre~ for 

specific performance of a contract to render services. (48) 

In Sport International v Inter-Footwear Ltd (49) the ('£)urt: of ,1\.oPffi.1 

thonght that Scaminavia Tratling lairl tlown two principles of lar"" one 

narrcM and the other general. The narrCM' rule is that the equitable 

juris..:! iction to reliBVe ag;:iinst forfeiture clauses does not extpm to a 

time charter which is not a charter by demise whereas the general rule 

is that the jurisdiction r'loes not p.xtem to contracts ~"hich do not 

involve the transfer or creation of proprietary or possessory rights. 

Ani in the case of BICC PIc v Burrny Corm where t_he contract 

involvP-rl was CYnITIE'xcial am the parties to it r.,ere canpanies, Dillon IJ 

carmenting on Scarrlinavia Trading has said: 

"The fact that the right to forfei ture arises under a 

commercial agreemPJ1t is highly relevant to the ~lestion 

whether relief against forfeiture should be grantoo., but 

I rio not see that it can preclllli.e t-.he p.xistence of the 

jurisdiction to grant relief, if forfeiture of 

proprietary or possessory right!'3, as opposErl to merely 

contractual rights, is in question". (50 ) 

In view of this judge.fYlE"J1t am the fact that the House of Inms' 
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juigement affinning Scandinavia Trading accepted the practical 

objections to the grant of relief in that case which were 'convincingly 

expressed by Robert Goff laJ' (51), it can valirUy l-)e said that the fact 

that the party against whom a forfeiture clause was intended to apply 

was not l.1l1der a hargaining hanflicap ~"hen t-J1e contract \'1as conclu<ied l'lill 

be relevant to the question whether relief against the clause should be 

grantErl. r-bre crucial, hOW'ever, ~..,ill he the fact that specific 

perfonnance is not possible because ei ther the contract is one for 

services or time is marle of tlle essE'..nce (51) or the party seeking relief 

is not ready and willing to perform the hroken obligation or the breach 

itself is I..,Uful or serious. ('13) In Barton 'rhr:rnas v _~tapling ~c~ine the 

nefennant leasErl to tne plaintiffs tinier a hire a~eP.mPJ1t machines for 

making wire-bourrl boxes. The contract providErl that in case of breach of 

of any tenn of the "'lgreement the aefpmant vlOlllri he p..nti tIed to serve 

notice requiring the plaintiffs to remedy the breach within thirty days 

am in nefallit to tenninate the agr~..nt. The plrlintiffs failed to mal{e 

payments due un::1er the agreement and did not canply wi thin thirty days 

wit-ll a notice r~liring irnmerliate payment. Consequently the oefennants 

sent them notice of inme:Uate tennination of the agreement. On the same 

day the plaintiffs took out Sl..ll'lfOC)ns seeo..king relief rtgainst forfeiture 

together with further time in which to pay the arrears. It was contended 

for the defennants that relief should not he granten ~use inter alia 

the parties had prescrihArl a perioo within which any l-)reach of the 

contract was to be remedied and that on the facts, that period had 

elapsefl and t-he plaintiffs had not shC"J'm t-Jm.t tJ1ey W8re reany to pay the 
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anount in arrear. The judge did not think that the presence of the 

thirty-day period in the agreement was oonclusi ve so as to make it clear 

beyond argument that relief fran forfeiture should not be granted 

because had specific performance been asked for it could not have been 

grantErl. HcMever he did accept that lack of evidence to show that the 

plaintiffs were ready to pay the sum owing was fatal to the success of 

the plaintiffs' case. In his view: 

"It is an invariable condition of relief fran forfeiture 

for non-payment of rent that the arears, if not already 

available to the lessor, shall be paid wi thin a time 

specified by the court. The precise length of time is a 

matter of discretion... rut the imposition of the 

condition is not a matter of discretion; it is a 

requiranent of law rc:x:>ted in the principle upon which 

relief is granted. It follows that reaniness to pay 

arrears within such time as the Court shall think fit is 

a necessary condition of the tenant's claim for 

relief". (54) 

This j oogement shc::Ms two points. First, as already said, relief 

against a forfeiture clause may take the fonn of grant of further time 

to the party in breach to perform the broken obligation. SeCX>rrl, the 

court has niscretion as to the duration of that time and can extend it 

on subs~ent application by the party seeking relief. As Etlrnund Davies 

L.J indicaten in the roc>re recent case of Starside Properties v ~stapha, 

courts grant relief against forfeiture clauses in such circumstances as 
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justice requires and on terms which are equitable in those 

circumstances. For that reason, said his loroship, if it shoulci later 

appear that the relief by way of an extension of time first granted 

ought to be extended and that in fairness to the other party that can be 

done, a court should grant a new extension of time. (55) 

Now if it is accepted that it is what is just and equitable in the 

circumstances of each case which should guide the court, it seems to 

follow that in deciding whether relief should be granterl, whether the 

breach is non-payment of ITDney or not, the court ought to have rega:rd to 

all the circumstances of the case. Where the breach is non-payment of 

money due, it is only natural that the guilty party's readiness to pay 

that IIDney should he a crucial factor in the court's decision. Yet even 

then the court should not close its eyes to other factors which might 

militate for or against enforcanent of the forfeiture clause. And that 

seans to have been the view of!ord Wilberforce in Shiloh Spinners v 

Harrling. Accorning to his loroship, equity expects people to carry out 

their bargains am will not let them b.Iy their way out of them by 

uncovenanted payment. Tiowever, he said, it is consistent with this 

principle, that in awropriate cases courts of equity should relieve 

against forfeiture for breach of covenant or comi tion where the primary 

object of the bargain is to secure a staterl result which can effectively 

be attained when the matter comes before the court, and where the 

forfeiture clause is put in the contract by way of security for the 

prcrluct of that result. As to what he implied by the worn 'appropriate', 

he said: 
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"The word' appropriate ' involves oonsideration of the 

oonduct of the applicant for relief, in particular 

whether his default was wilful, of the gravity of the 

breaches, and of the disparity between the value of the 

property of which forfeiture is claimErl as canpa.rerl with 

the damage caused by the breach". (56 ) 

'!his judgement was SllPPJrterl by wrd Dilhome, wrd Pearson and 

Lord Kilbrarrlon. But the oontract there involved hreach of covenants to 

keep premises in good repair so that it is not clear whether their 

lordships intenderl the judgement to apply also to cases where the breach 

involved non-payment of money due. Of carrse it would be curious that 

where the breach was failure to pay rooney relief should. depenn on the 

guil ty party's readiness to pay that money whereas in any other kind of 

breach, the IIDre canprehensive approach suggestErl by I.orrl to1ilhf>.rforce 

should apply. Yet that seems to be what is suggesterl by the balance of 

authori ty on the question whether rooney already paid can be recovered by 

the payer as a fom of relief against forfeiture, if he fails to 

canplete payments under the contract as a fom of relief against 

forfeiture. 

Once the breach has been cxmnitterl and the innocent party seeks to 

enforce the forfeiture clause, one carrse of action open to the guilty 

party, as has been seen, is to seek an extension of time within which to 

rerne:!y the breach. HcMever in sane cases he may choose to let the 

innocent party tenninate the contract an::] then ask the court to grant 

him relief against forfeiture of any IIDney he may have paid under the 
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oontract before the breach. One reason why he may choose this course 

of action is the fear that it might not be possible to work well with 

the other party to the oontract after the breach. Consequently he will 

want to reoover any nnney paid by him before the breach rather than seek 

an extension of t:ime to rercaiy the breach. 

There is yet no case in which that fonn of relief has been granted. 

However it is well established that so long as that is the intention of 

the parties, the rroney can be recovered by the guilty party despite his 

breach of the oontract. In Dies v British & International Mining (57) 

it was held by Stable J that the general rule is that the law confers on 

the payer the right to recover his rroney unless the seller can point to 

sane language in the oontract fran which the inference to be drawn is 

that the parties intenderl and agreed that he shoulc'l keep the nnney. Goff 

and Jones have described that holding to be oonsistent with the general 

view of the ccrrm::>n law that a person can not be c'leniec'l restitution 

merely because he is in breach of oontract. (58) But as it shows, the 

party in breach will forfeit the rroney already paid under the oontract 

if that is the express or implied agreement between him and the other 

party. And aJUrts have taken the view that where the rroney is paid as a 

deposit, the parties thereby imply that should the payer subsequently 

fail to canply with the oontract, he should forfeit the rroney so 

paid. (59) HCMeVeI' there are authorities which suggest that despite the 

express or implied agreement that the rroney should be forfeited, in 

appropriate cases the oourt may grant the party in breach relief against 

the forfeiture. 
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Mussen v Van Diema.n' s Land seems to be the first case in which the 

relief was sought. The facts of the case were that the defendants agreerl 

to sell to the plaintiff land for £321 ,000. The rroney was to be paid by 

instalments am time was made of the essence. A clause in the agreement 

stipulated that if the plaintiff made default in paying any of the 

instalments the deferrlants could rescind the contract and retain all 

Ironies already paid by the purchaser. It was also agreed t-11at on payment 

of a certain sum the defendants would convey to the plaintiff two blocks 

of lam. The blocks whose value was £9q ,300 were nuly conveyed to t-.he 

p,Irchaser who had by that time paid £139,500 under the oontract. 

Subsequently when he faile1 to pay one instalrnf>.nt which had fallen oue, 

the defendants gave him notice that they were rescinding the contract. 

By two letters written two years and three years later, respectively, 

the purchaser demarrled repayment to him of £40,200 which was the 

difference between the total annunt of money he had paid t.o the 

defendants and the value of the two pieces of land which had been 

oonveyed to him. When the defendants refused to canply with the letters, 

he brought an action against them for reoovery of the money. In his 

judgement, Farwell J was of t-.he view that for relief to be grante1 in 

such cases, it had to be shcMn that the forfeiture clause was penal and 

that it would be unconscionahle for the payee to retain the rroney 

claimed by the payer. '!he judge did not say what he meant by the word 

'pp..nal' nor cUd he shOil whether or not the clause u.rrler niscussion was 

penal. Hc:Mever he thought the purchaser had failed to show that it would 

be unoonscionahle for the nefendants to insist on their legal rights 
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am retain the disputErl £40,200. In his words: 

"In order to enti tIe a plaintiff to relief fran a 

penalty, it is necessary in my judgement for him to shCM 

that there is sane grounrl upon which it ''1Ould be 

unconscionable in the defendants to retain the money or 

the whole of the money. I find it difficult to see why, 

in a case of this kim, it should be unconscionable on 

the part of the vennor, who has contracted to part with 

his lam on agreed tenns, to enforce the contract if he 

so nesires. There may he special circumstances in sane 

cases in which the Court W'alld take the view that it was 

unconscionahle, am that t.he plaintiff was accorrUngly 

entitlErl to relief, but unless I can be satisfiErl that in 

this case there is sanething unconscionable in what the 

defendants seek to do, in my judgement I have no 

jurisdiction to grant any relief whatsoever". (60) (My 

emphasis) 

It is clear that although the judge uses the word 'unconscionable' 

four times in this passage, he does not define it. HoNever reading the 

whole judgement, it is possible to say that his conclusion that there 

was nothing unconscionable in what the defenrlants sought was influenced 

by the follOlling facts: 

a) that the plaintiff could not am had not offered to complete 

perfo:r:nance of his ohligation umer the agreement which he had 

broken; 
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b) that the plaintiff had taken almost five years to bring the action so 

tJEt specific performance couln not he necreed even if ~e had asked 

for it and 

c) that the plaintiff had at least got part of what he bargainErl for. 

Of course it should he noted that tlle plaintiff's claim related only to 

£40,200 and not to the £99,300 for which land had been conveyed to him. 

For that reason fact (c) was irrelevant to the matb~r in issue. In fact 

it is probable that Farwell J mentioned it in his judgement merely for 

the sake of oampleteness. 

Ibt if in fact the decision tumErl on facts (a) arrl (b) ,it can be 

said that the junge was merely endorsing the view of the autllorities 

citErl earlier. As argued, those authorities support the proposition that 

it is a condition for the grant of relief against forfeiture that the 

party in breach should l)e ready and willing to perfonn the contract so 

that ~.mere specific perfennance can not he orrierei, then tl-te other party 

should be allowed to go ahead with the forfeiture. According to this 

view the party seeking to enforce the forfeiture clause acts 

'unconscionably' if the other party having broken the contract is 

the~..after willing to carry it out hut the fenner not only refuses to 

let him do so but also seeks to retain the money already paid by the 

party in hreach urrl~..r the contract. (61) '!hus such issues as the gravity 

of the breach, the relation between the damage caused by the breach and 

the !TOney sought to be retained and whether or not the hreach was 

deliberate, are not taken into consideration in deciding whether the 

innocent party is acting unconscio~~ly in insisting an his 
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rights. (62) 

By contrast, in the second case where recovery of money already paid 

was attemptErl., the majority of the C"..ourt of Appeal thought that these 

factors should be considerErl in detennining the issue. The case is 

St..ockloser v Johnron. In t.hat case the plaint.iff agreen. to huy plant and 

machinery fran the defendant. The contract provide:] that the purchase 

price was to he paid in instalments and that if the plaintiff failed to 

pay any of those instalments for a period of more than 28 days, the 

nefennant couln rescind the cont-ract, ret~in the instalments alrp~dy 

paid by the plaintiff urrler the contract and retake possession of the 

plant and machinery. later the plaintiff having nefaultErl. in the pa~.nt 

of one instalment the vendor rescinded the contract and sought to retain 

the instalments alrearly pain by him. Although not financially ahle to 

canplete the contract, the plaintiff brought an action to rec:over the 

instalments on the ground that the effect of the forfeiture clause was 

penal and unconscionable and that in equity he was entitlerl to relief. 

It was held by the lM.jority of the C'1)urt of l\ppP.al (rP.nning and 

sanerville IJJ) that it was possible at equity to allow recovery of the 

money but that on the facts of this case, that relief rould not be 

granted. They took up the view expressErl by Farwell J in Mussen v Van 

Dieman's T~ tnat for relief against forfeiture to he granten, tJle 

forfeiture clause must be penal and secondly, that it must be 

unconscionable for the innocent party to retain the money alreany paid 

by the guilty party under the contract. (63) However unlike Farwell J 

they nid not think t11a.t 'unconscionahle ' should he interpreten. to rover 
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simply the situation where the irmocent party refuses to allow the party 

in hrp~ch to camplete performance of tlle contract ann seeks to retain 

the money already paid by the latter under the contract. Rather they 

thought that the court should also consider tlle disparity hetween the 

sum of money of which forfeiture is sought as canprred with the damage 

caused hy the plaintiff's hreach and other relevant factors at the time 

relief is sought. (64) In the words of IDrd Denning: 

"[T]here is an equity of restitution ~ich a party in 

default does not lose simply because he is not able and 

willing to perform t.be contract. N'ay, that is the very 

reason why he needs the equity. The equity operates, not 

because of the plaintiff's default, but because it is in 

the particular case unconscionable for the seller to 

retain the money. In short, he ought not unjustly to 

enrich himself at the plaintiff's expense. This equity of 

restitution is to be tested. •.• not at the time of the 

contract, but by the conI! tions when it is invokei. 

Suppose... that in tlle instance of the necklace, the 

first instalment was only 5 per cent of the price;and the 

huyer mane nefault on the seconn instalment. There would 

he no equity by which he could ask for the first 

instalment ••• any more than he could claim paymp..nt of a 

deposit". (65) 

On the facts before them, the two IDrd Justices held that the plaintiff 

han no equity whereby he coulii ask for the money claimed hecause during 
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the subsistence of the agreement, he had receiverl substantial arrounts of 

rroney under the contract in royal ties from the plant and machinery \Olhich 

the defendant was not asking back. 

This approach sounds sensible am oonsistent with what has already 

been said that it is not a rule of the canmon law that a party to a 

contract is to be denierl restitution merely because he is in breach of 

that oontract. Imero. it accoms with the general principle u[X)n \vhich 

damages are awarderl in oontract cases. (66) HcMever fran what has been 

said earlier, it is [X)ssible to see that the approach was novel at the 

time (67) am unsuPIX>rted by the balance of authority. (68) SnaIl wonder 

then that the third member of the court, Raner I.J, thought that the 

plaintiff's case should fail because the only form of relief against 

forfeiture clauses which courts of eqllity oonld grant ~vas an extE>..l1sion 

of time to the party in breach to ranErly his breach. He said: 

"£TJhere is no sufficient grourrl for interfering with the 

contractual rights of a vendor under forfeiture clauses 

of the nature which are now under consideration, while 

the contract is still subsisting, beyorrl. giving a 

purchaser who is in default, but who is ahle and ~qilling 

to pr0cea3 with the contract, a further opportuni ty of 

noing SO; and no relief of any other nature can properly 

be given, in the absence of sane special circumstances 

such as fram, sharp practice or other tffioonscionahle 

oomuct of the vendor, to a purchaser after the vendor 
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has rescinderl the contract". (69) 

'(lis lorn ship gives two views of the lav-T ,.,hich ought to he noted 

here. The last part of his judgement refers to the general jurisdiction 

'l-Therehy equity r"'llieves agaim:;t lmfair harg"lins. He MyS that t:.hat 

relief is baserl on the finding that the party seeking to enforce the 

b3rgain is guilt:.y of sane proca1ural unfai:mess such as fraud or sharp 

practice. This jurisdiction is discusserl below hut it will only be 

mentionerl here that his lord~hip's ohservation on this matter is not, 

with due respect, entirely correct. But rrore important for the present 

pUIlX>~es is his statement that relief against forfeiture clauses can 

only be given where the party seeking it is able am willing to proceerl 

with the oontract and that the relief will be in the fonn of a grant of 

further time to canplete the contract. UmoubtecUy, this is supportErl by 

the cases ciiscussed a1xJve. But as argued ther"'l, t..'1e requirenent that 

the guilty party must be willing to OCJnplete his perfonnance of the 

contract is natural and makes sen~e where t:.he relief he is seeking is a 

grant of further time to remerly his breach. For as the judge said in 

Barton 'Ihc:nas v Stapling Machine, it i~ an inevita~le oomit:.ion of this 

sort of relief that if the party seeking the relief is not able to 

perform t.'I1e contract when t:.he matter canes to court, at lP.ast he lNill be 

able to do so within the time which the court may specify. For that 

rp.ason, willingnes~ to proceed with the contract must De shown hefore 

relief in this form can be granterl. However where the plaintiff is 

seeking recovery of m:mey alreaciy paici before '1is ~rP.ach, that 

r~irenent does not make any sense at all. Indeerl one could say that in 



48 

such a case the requirement is irrelevant and the court ought not to 

insist on it. On the other haIrl, the court should enquire whether it 

woold be fair for the irmocent party to insist en his rights as embcrlied 

in the forfeiture clause. Arrl to answer that question it ought to 

consider whether or not the default was wilful and grave and examine the 

disparity between the rroney sought to be retained and the damage caused 

by the default. 

But be that as it may, the harslmess of the view advocated by Remer 

IJ has been de.m:mstrated by the case of Galbraith v Mitchenall. '!be 

plaintiff in that case hired a caravan fran the defendants for five 

years and made an initial payment of E550 108. The cash price of the 

caravan at that time was E1 050. The hire agreanent providErl that if 

O'tli.ng to any reason the plaintiff determinEd the agreement even in the 

last rronth or if, due to sane default on his part, the defendants 

electErl to re-{X)ssess the caravan, the defer:rlants would inter alia 

retain the initial payment. The plaintiff lived in the caravan for four 

roonths but paid no rronthly rental as agreed. Consequently, the 

defendants determined the agreement and re-possessEd the caravan which 

was then worth E800 cnly. '!he plaintiff then brought an action to 

recover the initial payment en the grourrl that the defendants had 

effected a forfeiture urrler which he had been penalisEd by their 

retentien of that rooney. Sachs J was in no doubt that the effect of the 

forfeiture clause was harsh: 

"It is always a matter of degree,but taking into account 

the evidence put before me, any set of tenns which 
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entitled the verrlor in such circumstances ••• to retain a 

sum in excess of sanething between 25 per cent am 40 per 

cent of the retail price so attracts the stigna of undue 

harshness that if the finance oanpany had to sue for the 

£550 10s upon sane slightly different oontract, that sum 

would also have been held a penalty". (70) 

But in spite of that he declined to grant relief to the plaintiff 

against the clause an the g:rowrl that there was no proper authority for 

it. His view was that the majority juiigement in Stockloser v Johnson 

quoted above was obiter (71) am that in the case of campbell Discount v 

Bridge (72) the Court of Appeal had refused to follCM it in favour of 

the minority judgement of RaRer IJ. 

sachs JI S judgment has been widely criticised. (73) It is no doubt 

cx>rrect that of the two judgments delivered in Stockloserls case which 

have been quoted above RaRer IJI s judgement was roc>re relevant to the 

decision reached in that case than that of Denning am Sclnerville IJJ. 

However it shruld also be recognised that what these two Iord Justices 

were concerned with was not simply to give a reason for their decision 

but also to break new grourrl. (74) Consequently it is not very helpful 

to simply dismiss their j uiigement as being obiter without examining the 

merit of the view they were advocating. But roc>re than that, oontrary to 

what sachs J thought(75), the case of campbell Discoont v Bridge did not 

involve a claim for relief against forfeiture of Italey already paid 

under a cootract. 'lbe actioo in that case arose fran a minimum payment 

clause am the issue for detenninatioo was whether the hirer should pay 
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the arocrunt irnpose:i by that clause because he had exercisa:l the option 

grantErl to him by the agreement to tenninate the contract of hire. 

Clearly, on those facts, any reference which the Court of Appeal may 

have made to Stockloser v Johnson must be obiter. (76 ) 

'Ib conclude, it can be said that the cases discussoo. under this 

sectioo show that relief which can be sought against the operation of a 

forfeiture clause may be of two kinds. The party against whan the clause 

is interrled to apply may want a further chance to ocmply with the 

contract or he may wish to recover what he has paid under the contract. 

The first implies am requires that the contract must be subsisting 

whereas the secarrl does not. The daninant judicial view is that relief 

in the fom of a further opportunity to remedy the breach can only be 

granted if it is shown that the party seeking it is able am willing to 

perfom his obligatioos urner the oontract. Although that view has been 

criticised here, that it is sensible is not doubtoo.. What has been 

doubted, hcMever, is the dErluction fran that of a rule of law denying a 

party recovery of rocney already paid unless he can show that in spite of 

his readiness to proceed with the contract, the party not in breach is 

not preparEd to let him do so. Dicta opposed to that suggest that if a 

forfeiture clause is penal am it is provErl that it would be 

uncxnscianable for the innocent party to retain the noney, the party in 

breach shoold be allCMe:l to recover it irrespective of whether he is 

able and willing to proceed with the contract. Of course it is less 

clear as to what is meant by the words 'penal' anI 'unconscionable t • 
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2.3 Exclusion Clause(77) 

The rontract may also rontain an exclusion clause. Such a clause 

will he intended either to excuse liability for certain breaches 

altogether or to define circumstances in which the party relying on the 

clause undertakes liability for those breaches or to restrict the 

exercise of any right or the availability of any remeny arising out of 

the breach of any obligation in the rontract by the party relying on the 

clause or to limit the time wi thin which an action for any breach of the 

rontract is to be brought. HCMever for present purposes the last 

function will be ignored. 

Courts have generally viewed exclusion clauses which perform anyone 

of the first two functions as depriving the party against whan they 

apply of his right. Consequently, they have striven to make such clauses 

unenforceable wherever possible. One tool which has been used for that 

purpose has been the requirement that the clause be brought to the 

notice of the party against whan it applies if it is to hinci him. (79) On 

the face of it, this is no rrore than an affinnation of the basic rule of 

rontract law that for a contract to bind the offeree, it must have heen 

accepted by him. Thus where the plaintiff entered into a rontract for 

hotel acoamodation and only knew of the exclusion clause thereafter 

when she went to her roan where the clause was exhibited, it was held 

that the clause was not part of the oontract and that therefore it did 

not protect the ootel fran liability for the theft of the plaintiff's 

property fran the roan. (80) But this should not be understood to mean 

that the party adversely affected by the clause should actually have 

known about it or its contents at the time the contract was roncltrled or 
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before that time. It is possible for the clause to be legally part of 

the contract even though he 0iry not see the clau~e or couln not have 

read it if he had seen it. 

Firstly, where there has been a previous course of dealings between 

the parties (~1) n.uring w,\-}ich the c1au~e r"rFlS usen. em' in the contract in 

question it was reasonably believerl by the parties that their rights and 

oh1igations tll'YI.er it Y10111n. he governed by the tenns which hFlil. appUen on 

the earlier occasions, the clause may be implied into the contract. (82 ) 

Of cour~e it is possih1e that where the hargaining power of the parties 

is not equal, as for instance where the parties are merchant and 

conRumer and t~e clause is intended to apply against the latte~, courts 

may be reluctant to incorporate the clause into the contract through the 

canon of I previous oourse of n.ealings I • (~3 ) 

Secondly, although one party is subjectively ignorant of the clause 

and its contents, the clause nay neverr..heless l-)e held to he part of t~e 

contract if at the time when the contract was concluded or before that 

time, t~e proferens ('lin. what was reasonahly sufficip..nt to give notice of 

its existence to the other party. (84) NCM once that has been done, it is 

imnaterial that t~e latter (lin. not r~d the claus~, W?lS i 11i terate or 

could not urrlerstand the language in which the clause was written. (85 ) 

But whether notice givp.n is reasonahly sufficip..nt \,1i11 he a question of 

fact to be detennined by reference to the nature of the clause, its 

subj ect-matter and all relevant circumstances before or at the time the 

contract was concluded. Thus, for instance, if the clause is on a 

nOCl..lIllP.nt (e.g. a voucher or receipt) ~'lhich the receipient COllIn. not be 
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expected to know that it contained a contractual tenn (86) or if he knew 

that there was sane writing on the document hut the rlOClunent itself was 

handed to him folded up and the relevant pa.rt of the writing was pa.rtly 

ohliteratffi hy a stamp (A7), it will he 0ifficult to say that t.he notice 

given was reasonably sufficient in the circumstances. Similarly, where 

tl-te clause is r'Usplayerl on a sign-post ''''hich i~ not ~yell lit anr1 t-he 

sign is not designed to meet the eyes of any person entering on the 

premises on wh.ich it is fixa'l, thrit h"'ls~..n h~ln not to constitute 

reasonably sufficient notice to a person coming onto the premises on a 

dark night. (A8) 

Thirdly, where the clause is contained in a contractual docwnent 

which t.he puty anversely affected r,y the clause signs, that ~.,ill 

suffice to inoorporate the clause into the contract between him and the 

proferE>.ns. This is normally referred to as the rule in TJ' Estrange v 

Graucob (R9) although there is reference to it in an earlier case. (90) • 

It is possible that this rule is a result of policy considerations. In 

the first place, it ("..an he soon as a reflection of the anxiety hy the 

cx:mron law to uphold contracts wherever possible. (91) The second 

consineration can 1-)e glE>..anoo fran the follCMing jungF>.iT\e..'1t of ~'allgham 

IJ: 

"If the document signed by the plaintiff was a pa.rt of a 

oontxact in writing, it is impos~il-)le to pick out certain 

clauses fran it am ignore them as not birrling on the 

pVlintiff" • (92 ) 

Because of that, in the absence of fraud (93), misrepresentation (94) or 
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mistake (95), the clause will be deemed to have been incorporatErl into 

the contract by virtue of the signature. 

But if these are the bases of the rule in L' Estrange v Graucob (and 

there is nothing to suggest that that is not the case), it is nifficult 

to see why the rule should be absolute. It is doubtErl that the sanctity 

of contract ~lld he less serveci if signature of a 0~unent containing a 

contractual tenn were to be regardErl as raising the (rebuttable) 

pr8slunption of lmCMleige of the tenn hy the party making t.he signature 

and. the burden was thrcMn on that party to prove absence of notice on 

his part of tlle cli'\use. Ewm more imefensi'">le is the f"lct t:mt it is 

never askErl whether or not the presentation of the signErl document gave 

+:he party against ~~am the cli'\use is so~ght to ~ "lpplied re~sonahly 

sufficient notice of its existence. Such a question is pertinent 

considering that in sane cases hecause of the speed at ~v~ich the 

contract is concludErl, it is clear to the proferens that the other party 

has not reaCi. tJ1e clause and therefore can not reasona~ly be expecte<'i to 

have agreej to exchange his performance on the basis of the clause. 

IrrleErl it has often ~.n shown +:hat most of +:hese clauses are written in 

such a way that it must he taken to be carrron knowledge on those seeking 

to rely on t.hese clam:;es t-J1at the other parties do not rea.o the clauses 

before signing documents in which they may be contained. 

Canaclian COtrrts have i'\cldressed their minns to this issue. In Til~ent 

Rpnt-A-r~r Go v Clpn~enning on renting a car from the pli'\intiffs t-lle 

defendant elected to pay an arldi tional premium which he understocrl to 

give him full innffQnity against namage to the vehicle, having heen told 
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on previous occasions that the payment provide"l 'full non-de:iuctible 

coverage'. A contract was Slll-nli tted to ~im ~.,hich ~e signed ~fore the 

plaintiff's clerk without, to the latter's knowledge, reading its tenns. 

In fact on the face of t~e nocume~t it WnS provi~P.rl that the 'colliqion 

damage waiver' would not apply if the vehicle were driven in 

contrCivention of ;my provision of the agrGP...ment am, at the hacl<, it vlaS 

stip.llaterl that the car was not to be operaterl by any person who had 

drunk any intoxicating liquor of ~tlhatever quantity. 'l'he car ~VclS r'larraged 

while being driven by the defendant who had at the time of the accidE'..nt 

taken sane alcohol v/hich the court Cicceptm as not l1aving intoxiC'Aterl 

him. Relying on the exclusionary provisions, the plaintiffs brought an 

action against the nefennrmt to recover nrIDli'\ges for the r:I"'lJllage to the 

car. The crunch of their case was that as the defendant had signed the 

contrn.ct:, r)Estrange v ~~ucoh npplied <;0 that it Wi:\S irnnaterial that he 

had not read the provisions before signing the contract. It was held by 

the Ont~rio Court of ~p~l (Iacour~ier ~A I,iSsAnting) that ~espite tbe 

signature, the deferrlant was not bourrl by the provisions. It was t.heir 

vie'l:" that the provisions vrere stringent 'ind onerOllS and as such t.he 

plaintiffs should have taken specific steps to alert the defendant of 

their p..xistence. Since no such steps were tnkpn and it ~.,ras c1~r t-J-u&had 

he known of the clauses, the defendant walld not have entered into the 

contract, it T,lAS not OpF'll to the plaintiffs to rely on the clauses am 

fasten liability for damage to the car on the defendant. In the words of 

Dllhin JA: 

"In rrmern ccmnercial practice ,many standard fom printed 
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documents are signed without being read or urrlerstood. In 

many ~4ses rhe pnrties seeking to rely on the terms of 

the contract krxJw or ought to know that the signature of 

a pnrt:y to a contract tioes not reprec:;pnt the tn 1e 

intention of the signer, an:j that the party signing is 

unaware of t.he stringent and onp..TQUS provisions t-]hich t.he 

standard form oontains. Under such circumstances, I am of 

~lle o~inion that the party sePJ<ing to rely on such terms 

should not be able to do so in the absence of first 

having taken reasana1)le measures to c1raw such tenus to 

the attention of the other party, an:j in the absence of 

such l'I\E'4sureS, it is not nece!';!'!arY for the party cienying 

knowledge of such terms to prove either fram, 

misrepreRl'IDtation or non est factl.lm".(96) 

0f course one can say that the app:r.oach heing anvocaterl in this C"lse 

should he available to exclusion clauses generally am oot be CXJnfined 

to tho~ wl'tich happen to have nnre stringp.J1t tenns than others. 

Nevertheless the approach itself should be laudErl because clearly 

"[I]t retains tlle role of signed docllrnents as a means of 

protecting reasooable expectations [rut] it does not 

all~ ••• that a party shonld rely on a printed n~..J1t 

to contradict what he kncMs, or ought to kncM, is the 

understarrling of the other party". (97) 

What has been said so far relates to the procedure of making the 

clause part of tlle contract. As regams the clal1se itself, tllere are 
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suggestions that to be enforceable, it must be reasonable. For instance, 

in Gillespie Bros & ('.0 Ltrl v ~oy BCMles Tr.::msport Denning MR sain: 

"[ The clause] sholllrl he given i +:s orninary meaning, that 

is, the meaning which the parties urrlerstocx1 by the 

clause am 1m 1St he presllmen to have intenrleD. The courts 

should give effect to the clause according to that 

meaning-provi .. ~~ alway!=! that it is :r::-easonahle as 

hetween the parties and is appliei reasonably in the 

circtllm:::;t.ances of th.at contract". (qA) 

According to him, if the exclusion clause is unreasonable or is sought 

to be applied unrmsonahly by the proferp.l1s courts are justifiErl in 

refusing to enforce it accorn.ing to its Ol:rUnary meaning. HOI-lever his 

lordship does not irrlicate when the clause is to be regarded as being 

'llnrp..asonahle' nor does he nefine the facto:t:"s to he consioeren vlhen 

applying the test. Indeei it can be said that although the test of 

reasonahleness is anoptErl in the Uni too Ki.ngnan 1-)y a nnm1-)er of statutes 

which deal with unfair contract tenns (99), at camon law the test has 

not heen applied with enthusiasm. vJith the excep+:ion of a few cases 

involving restraint of trade (1 00) reference to it in other cases is by 

l-1ay of ohi ter statements only. (101) 1'l1IlS on t~e \oTho 1e it is proJ.-ahl y 

correct to say that at CCITIOOl'l law courts have no general PO:>1er to strike 

r'iown a contract tenn lTIE"..rely hecause it is anreasf)nahlp. (102) 

A rrore substantive tool which courts have used to canbat arose of 

p_xclusion clauses is the tioctrine of ftUYiameni:al hrp~ch or hreach of a 

fundamental tern. At the root of this doctrine was the desire to ensure 
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that the proferens did not unfairly limit the perfonnance which the 

other party was to receive fran him under the contract. Accordingly, it 

was said that there was a suhstantive rule of li'lw \-7'l1ich 0ici not allow 

the proferens to rely on an exclusion to escape liabili ty for 

fundamental breach of the contract or breach of a fundamental term of 

the contract. (103) 

Although the doctrine was of undoubtoo utility, it was beset with a 

munher of pror,lems. First, t.here was no agr~J11P..nt as to ~ ... hat oonstitnted 

a furrlamental breach or a fundamental term. (104) Second, the parentage 

of the noctrine i tf;p.lf Wr'lS nur,iouc;. (1 () 5) Ani thi ril y, acC'.'Orrl ing to 

Professor Coote, the doctrine engendererl an artificial interpretation of 

exclusion clauses. (1Mi) But. in jurlicial circles ,ionht ~..ras fir!'1t Ci'lst on 

the doctrine by Pearson LJ in UGS Finance v National J\brtgage Bank of 

Greece vlhere he sain.: 

"This is not an independent rule of law imposed by the 

court on t.he parties willy-nilly in iiisregard of their 

contractual intention. On the contrary it is a rule of 

construction hased on the presurnei intention of the 

contracting parties". (107 ) 

This was strengthenoo three years later by the House of rords which 

unani.nnusly held in 81.1isoo 11.tlantigue Societe ~. ArmeIl1PJlt Mari t:i.me v !W 

Rotteror.unsche ~olen ("Fntrale (1 OR) thA.t. the:r:-e ~Wls no sur,stant-.i t.i ve rule 

of law which disallCMErl the proferens fran relying on a clause excluding 

liability for fundamental breach or breach of a fundamental term of 

contract. Tn p..a.ch case, sa in. their loms'l1ips, t-.he matter is one of 
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construction. The oourt has to look at the clause together with the 

whole contract to oete.mri.ne ~.,hether liahility for b~e events which have 

occurred is excluded or limited by the clause. 

T\'lO attempts ~qere rnt1.e t1-}erp.after hy the ('--curt of .l\ppc->..al to revive 

the substantive doctrine. (109) This second rise was thwartErl by the 

House of I..oms decision of Photo Prdluctions I.tn v Securicor Transport 

Lt~ (110) whic-.n not only affirrnErl Suisse Atlantique rut also heln that 

an exclusion clause C'ID ITuUfy or limit the pr:i.rrary ohligation of tlle 

contract in which it is insertErl. Thus in Photo PrOO.uction itself where 

SecuriOJr was nmer a duty to provine personnel to patrol +-he 

plaintiffs I factory, the impliErl obligation to operate the patrol 

service ~dt-ll oue regam to the safety am seCl.n"ii:y of the factory was 

held by rom Wilberforce to have been excluderl by a clause in the 

agreement hetwer->n t~e parties which ~tated that 'lmip.I no ci rCllm~tances 

[was Securioor] to be responsible for any injurious act or default by 

any employee ••• lIDless such act or 0efault conl,:j have ~"1 foreseen and 

avoided by the exercise of due diligence [by Securioor]'. As a result 

Securicor ~olaS four¥! not lia'lle for darrage c=msM to the pl<-linf:i ffs' 

factory by fire startErl by one of Securioor's patrolmen. This view has 

"">een consoliriatErl hy b10 more recent House of T..oms cases of ('-,eorge 

~1itchell r..,td v Finney T..ock am Ailsa Craig v M:llvem Fishing. (111 ) 

Now once it had 1-:>eP..n un;mimously helii. in Suisse Atlantique that 

there vTaS no suhstmtive rule of law ~.,hich forhane reliance on an 

exclusion clause by a party who had committed a serious breach of 

contract, one would have /?.xpectErl that all the trappings of t.he 
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doctrine of fundamental breach would be abandone::1 and that the task of 

the courts nCM would 'I)e simply to C0nstrue ~x~lusion r.lallses in the 

light of the whole contract arrl then enforce the clause according to the 

meaning so a.srertainen. In fact the position is far from th'lt. A 

limitation has been placed on the application of the rule of 

constrllction ann that limit.ation invnlves much of 1-11e 'iiscussion wltich 

surrounde::1 the rise and application of the doctrine of fundamental 

breach. In S~uisse ~tlantigue itself TJOrO Reid sai0: 

"There is no reason why a contract should not make 

provision for events ~>Jhich the par.ties tio not have in 

contanplation or even which are tmforseeable, if 

sufficiently clear vlOms are use(!. Rut if sane limitation 

has to be read 'in it seems reasonable to suppose that 

neither party han in contemplation a breach tr.7hich goes to 

the root of the contract". (112 ) 

A.'1CI. further on Lorn rA1U l-)errorce ar'liied: 

"[T]he question retains open in any case whether there is 

a limit to the type of bn-..ac!1 ~fiich [the parties] have in 

mirrl. One may safely say that 1-11e parties can not, in 

contn.ct, have contemplated that the clause should have 

so wide an ambit as in effect to deprive one party's 

stipulation of all contract for~:to GO so ~-1Ould he to 

rErluce the contract to a mere declaration of 

intent" • (113 ) 

The suggestion fran these judgements seems to be that an exclusion 
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clause should be applied restrictively' for a total exclusion of 

liability, if widely construErl, might lead to conclusion that there was 

no primary obligation at all am thus no contract' • (114) But by imposing 

such a qualification the House of wrds were re-enforcing the argument 

which urrlerlay the doctrine of fundamental breach. It will be recallErl 

that the idea behin:l the doctrine was the belief that a contract had a 

core obligation liability for which one party could not exclude without 

depriving the other party of the benefit which it was intendErl that the 

latter should get fran the contract. Consequently, whenever a party 

sought to rely on an exclusion clause it had to be detennined as to what 

the core obligation of the CXDtract was am whether or not the clause 

appliErl to it. If it did, the clause could not be enforcErl. 

A similar approach seems to have been adoptErl in construing 

exclusion clauses subject to the limitation espousErl by the House of 

lDrds in the ju:1gements quoted above. In the case of George Mitchell Ltd 

v Finney I.ock (115) the defendants agreed to supply to the plaintiffs 

'Late Dutch Special' calDage seed am purporterl to limit their liability 

if the seed sln.1ld prove to be defective, to replacing the defective 

seed or refurxting the purchase price which was £201.60. Furthernore, 

they excluded 'all liability for any loss or dana.ge arising fran the use 

of any seed ••• supplied by us am for any cxnsequential loss or damage 

arising out of such use ••• or for any other loss or damage whatsoever' • 

The contract also stated that the price of the seeds was based on these 

tenns. CMing to error on the part of the defendants the seed turned oot 

not to be 'Late Dutch Special' calDage seed am was wholly 
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unmerchantable. As a result the plaintiffs lost as much as £61,000. The 

issue then was ~.,hether t..he def0.ndants cOll10 rely on t.he exclllsion clause 

given above to escape liability for the loss. In the Court of Appeal it 

WRS held that the defeniants vlere not entitled to rely on the clause. 

The agreement was subject to section 55 (4) of the English Sale of Gocrls 

Act 1979 and applying that provision, it was found that it would not be 

fair or reasonable for the defendants to rely on the clause because it 

han "">een impo~~ r~lithOllt negotiation, the 0.efennants could Clnn should 

have known that they were delivering the wrong seed and it was possihle 

for th0.lTI to insure ag-'linst t~e risk of i-h~ loss t.h=l.t han ~n rnus8Cl to 

the plaintiffs. It was also the view of Kerr and Oliver LJJ that as the 

r'I.elivery of t.l-te ~·rrong seen ~'IaS r..auseO hy the iiefemants I C1tm. '1P-<Jligence, 

they could not rely on the clause to escape liability for the loss 

hecanse on its true constrllction, the clau!=le r'lir! not protect them fran 

the consequences of their own negligence or the delivery of sanething 

iUfferent fran vrhat the plaintiffs had orrie~ .• Reiterating the woms of 

U:>rd Reid am rom Wilberforce quoted earlier, Kerr LJ said: 

"Proviiioo that the war-is used no not. go so far as, in 

effect, to absolve one party fran contractual obligation 

~"hatever, !=lO as to reduce a so-r..allen contract to a mere 

declaration of intent without imposing any biOOing 

ohligation, all provisions of a contract, incluiiing all 

exe:nption clauses however wide, fall to be construed am 

applieii if, on the true constructirm, it is clear th."lt 

the parties intended than to apply to the situation in 
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question."(116) 

Oliver Wi s argument was that the clause was to be taken to assume that 

tJle defenrIants ~'101l1ct flllfil t~e pd.T!'ary 0"ligation of snpplying ITate 

Dutch Special' cabbage seed. Since that obligation had not been 

fulfill~l, to enforce the clause ann t-hus allow the r'lef<"'.nnants to escape 

liability for the loss which they had causerl would be in effect to say 

that t-lle nefemants ha0 not hound th'=ffiselves to r'lo anything in exchange 

for the plaintiffs' perfonnance. In other words, as far as he was 

concernen., if the clause was enforcei in tJ1e circumstances, th:tt would 

rErluce the defendants' urrlertaking to a mere declaration of intent and 

thus contranicf: the very p..xiRtence of a contr:=tct 1--,e+1"ef\.n t-_~e parties. 

In the House of Lords the decision of the Cburt of Appeal was 

affirmen.. For r9~sons alrrtost iop.nticRl to those qiven hy +:he ('.ourt of 

Appeal, Lord Bridge who deliverErl the leading judgement agreed that it 

wou1n not l-)e f:=tir or reaS0nahle lmr'ler c;ection t)S (4) of the English Sale 

of Gcx:x:ls Act 1979 to allCM the defendants to rely on the disp,lterl 

clause. But his lomship was critical of t~e ot11er ground np::m vlhich 

reliance on the clause was refuserl by the Court of Appeal. In 

particular, he accusen Oliver '(J of coming In.angerously nf-'..ar' to 

re-intrcrlucing by the back door the doctrine of fundamental breach which 

this T-touse in Seo.1ricor I [19Rf')] AC A27, had so forcihly evicted hy t-lle 

front' • (117) He was of the view that the contract between the parties 

was for the ffilpply of I s~' simoliciter and that since t 11at was I"hat 

the defennants 1-}ad supplien am the plaintiffs '"lccepter1, it was 

difficult to accept that enforcing the exclusion clause would deprive 
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the transaction of the element of exchange. In his \oK)rds: 

"In my opinion, this is not a' p=>..as .mo. h8a.ns' ('..ase at 

all. '!he relevant oondition applies to seErls.... The 

aefActive See1.S in this o~se ' .. ,Jere seens solr'j and 

deliverErl, just as clearly as they were seErls suppliErl by 

tJ1e appe1 limts to the respompnts. 'rhe relevant 

condition, read as a whole, unambiguously limits the 

appellants' lia1')ility to replacement of the se~s or 

refurrl of the price". (118 ) 

The point to note here is that both courts were agreed on the basic 

idea that an exclusion clause should not l-)e construed 00 as to re-luce 

the proferens' urrlertaking to a mere declaration of intent. '!heir 

oifference, harever, was on what was to be regarderl as the proferens' 

t11"lf.Iertct1<ing in this CRse. For while 0liver rJ +:hongh +:lult he had 

undertaken to supply 'Late Dutch Special' cabbage seerl, IDrd Bridge was 

of the view t~t his ol-Jligation w;:lS merely to supply s~s.1\s a r.esult 

to the latter, so long as the clause contemplaterl the sale and delivery 

of seed, it ('lin not contra<'lict the f?..xisb::-nce f"Jf a contr.act l')8tr,.,er:m t-he 

parties by excluding liability for the supply of seed which was not 

'T.i:lte Dutch Special' ('.ahl-)aqe SAe<1.. nn the othpr hRTlr'l, i3.ccorning to 

Oliver I.J, to the extent that the clause in effect allowe:l the proferens 

to snp-ply any seed aIn get il\ay '.'lith it, it could hanUy 1-:le s'lid that it 

did not deprive his urrlertaking of contractual force. IDrd Bridge 

oisa?provErl of this view and tJ1f'~re may l)e gt:'otmos for siciing ''lith him in 

that respect. Hc:Mever it must be recognised that Oliver LJ's view has 
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its genn in the very rule of construction which the House of Lords 

emmciated in Suisse Atlantique and the sllbseqnent cases given 

above. (119) And as far back as the time when Photo Proo.uction was 

neci1ed. at least one learned canme.nt.=ttor rlir'l f0resee this rliver.gence of 

opinion on the import of the rule. He said: 

"[T]here is little in Securicor to p:r.~vent l;=lwye:r.c;,so 

mimerI, concluning th.=tt a rule of 'construction I remains, 

to the effect that exception clause do not apply to 

furnamp.ntal hreach. 0n pa.st ~...rience, that ~l1ill almost 

certainly mean tbat the enquiry will be directed, not to 

the woMs usffi, but the presence or absence of 

fu.rrlamental breach, as the detenninant". ( 1 20 ) 

But more than that, to the extent that the task of the court nOll is 

merely to construe the clause a.rrl detennine whether the language use::1 in 

it covers the events T.-1hich have occurrErl, the post-flm1amental hrer=tch 

legal regime can not be said to make any substantial attempt to stem 

al-)use of p..xclusion clauses. nne of the criticisms leveUeCI against the 

lioctrine of furrlamental breach was that its application excluded 

consider.::ttion of the f.::tirness of the cla1lse.a"s T.n~ 'Reid once 

observe::1 : 

"There is no irrlication ... that the courts are to 

consilipx whether the <?..xemption clause is f1.ir in all the 

circumstances or is harsh a.rrl unconscionable or whether 

it W'lS freely ao/~ by the custaner". (121 ) 

But in spite of that it does not appear that the new rule of 



66 

construction has roam for that consideration either. In England 

develo[lTIent of t~e rule along this vein may l')e said to have heen 

foreclosed by the passing of legislation, such as the Unfair Contract 

Terms Act, which anopts tlle test of reasonahleness of the clause. 

HCMeVer in Photo Production Ltd v Securicor Transport, for instance, 

which was decided according to the cx:mnon law, no attempt was made by 

t~e ll:ouse of I..oms to (x):r1coct a formula for the prev8..l1i:ion of lmfair 

exchange through these clauses. Of the judges who delivered leading 

jllr1ge.ments, Lord T1.Tilberfnrce ilevotoo a m,.jor pFlrt of his jur1qern<"nt going 

through the turbulent history of the doctrine of fundamental breach. 

'lnly in tl1e very laRt p:trflgraph of the j u~q~nt ,-Un l1e annress himself 

to the issue of the fairness of the clause used in that case. His view 

was that since Securicor oE"1T1r-m:ie' only the m-rlest charge of ~6 r:ence per 

visit by their patroLmen to the plaintiffs' factory and they han no 

knawleige of the value of tlle fflctory,'nohcYly could consi~er it 

unreasonable that as between these two equal parties the risk assume:l by 

Securicor shouin he a m:rlest one, and thrl.t the resfnnr'ients shonlo carry 

the substantial risk of damage or destruction'. (122) The late IDrd 

Diplock also thought that the apportionment of risk T,"hich the clanse 

intrc:rluced into the contract was one which reasonable businessmen in the 

'posi tion of the p::'lrties woulti thin.k:. most p.conanical. ( 12:3 ) 

Thus the suggestion here seems to be that even if the clause as 

construAr1. COViO>rs the p.V€'mt T..rhich has occnrr8t"l ann ".oos not renllce the 

proferens' sti~lation to a mere declaration of intent, the clause may 

nevertheless not be enforCErl if it is considerei to he 
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unreasonable. Of course the case does not put it beyond doubt that the 

t.est of f"'iirness in all cases ~Alill l-)e one of n~ar-;()na""'lenef-;s. ~fOir'l~s, 

although it is clear as to why the court concluded that in this case the 

clallfOe was not l1.Trreasonal-)le, there is no oefinitive inrUcation of ~..,hat 

factors in general would have to be present for a clause to be 

com~ir1ered 'mreasona111e. Innee-1 it has l-)een arguE¥.! thnt as t.he test is 

objective, to be detenninErl in accordance with the conduct, thoughts and 

resrnnses of the re.asona~le man, it is not appropriate as a lTI8illlS of 

preventing unfairness in this area of contract because it does not cater 

for the susceptihility of the party to a contract ~"ho may l-)e illitera.te 

or whose bargaining position may otherwise be inferior to that of the 

ot.her party to the contract. (1?4) 'T'!t'lS it. lvis ~J1 suqqest.rn t.hat the 

subjective test of unoonscionability should be aooptErl instead. It is to 

t~t test that this r'lir-;C11sr-;ion will nail turn. 

2.4 The Jurisdiction Against Unconscionable Bargains 

It has been noted in the preceding pages that there is an opinion 

that ~vhether minimum payment clauses, forfeitl1re clanses and r->"xclusion 

clauses are to be enforced should deperrl on whether or not they are 

ShCMIl to he lmconsciona ~le. This section p.xaruines the historical 

background to the jurisdiction against unconscionable bargains, explores 

resllscit-.at.ion of the jurisr'!.iction in Irniern tbrte ""'y oourts ani ShOiAlS haw 

it has been adoptErl in recent legislation on both sides of the Atlantic. 

The COnC1JlSi()n arrivoo at is 

unconscionability is suggestErl as the 

althongh the concept 

test to be applied 

of 
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in the enforcement of these clauses, the concept itself is 

Sltrr'Olmn~ l,y a pp-11umhra ~..rhich Jllr"J.l<es it r'lifficnlt +:0 nefine as w'ell as 

to fonnulate guidelines for its application. As a result it is suhnittErl 

that tlte concept v7ill not help very mnc'l-) in contro lUng nnf'lir pxchcmge 

through the use of these clauses in contracts. 

~elief =1gainst lIDconsciona1Jle lxlrgi"lins is of ;."tT1tiqnity. rqrit-:ing in 

his book publishErl in 1790, Powell observes that the mere fact that a 

bargain ~vas l.IDr('\..asonahle (125) or that the price :tllmis'l-)ed for it l·'!as 

inadequate (126) was of itself no ground for setting aside an agreement 

or otherwise relieving one party to it. Ha'lever if there ilTo'lS frau" in 

the transaction, then the unreasonableness could be a basis for relief. 

Similarly, if t:here "ras I inequality .:::tnn irnpm:;eri l')UMen or hamsl)ip on 

one of the parties', the agreement could also be set aside on that 

gl:-onnn. For 8XaITIple, says PCMell 

"If a covenant be insertErl in a mortgage that,if the 

inbrrest he not pa.irl PlIDctually ot the :'lay, it shall fran 

that time, and so fran time to time, be turnErl into 

pJ:'incipal, and OOar inter.est. This covpnant 'Vlill he 

relievErl against as fraudulent, because unj ust and 

oppressive in an extreme rlegree".(127) 

By the same token, where the plaintiff receiVErl an inadequate price 

for his property or as a pur.chaser, pain an p..xcn:'lJitant prim, and t'1i5 

inequality of exchange was causErl by ignorance or the impulse of 

~istress on the part of the pl~intiff and the other ~rty knew and took 

advantage of that, that would furnish adequate grounds for a court to 
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set aside the contract. He also states that although inadequate price 

(or excessi Vf>.I1ess of it) .2§.!:. ~ \'Tr3.S not a grollnd for invali0ating a 

contract, yet if the inequality of exchange furnished 

'self-evic18I1t r!~nst:rn.tion, from tl1e intC'ins:i.c n"\ture and 

subject of the bargain itself, of fraud; evincing that the party who 

sllffe:t"s the loss must h<ive ~..n jlllpOsP.d IIp:::>n', r",lief cOl11d 1"'le gmnted 

to the disadvantagerl party. (128 ) 

The explanation given by FeMe11 for these instances of judicial 

intervent.ion seems to suggest that relief , .. ro',11n 1-)e gr:=:tnterl hecal1se it 

~"laS felt that the plaintiff had not really consente:1 to the transaction. 

For example, 1:1e says t'hat inat:1equacy of price Q2!:. ~ could lJe a ground 

for relief if the enomlity of the inequalii:y of p.xchange shQl"red 

" • •• that the party who suffers the loss Im.lSt have been 

imfX>sed npon, and can not be consinenrl as having 1-)ep..n in 

possession of an understanding adequate to render him 

C7ipa1-)le of contracting;in Nhich case no ol)ligation could 

be incurra:1 by him". (129) 

He offers almost a similar explanation for the grant of relief in cases 

~'Tl1ere ar'lvrmtage ,,,as t·"1l<en of one pi'lrty's iC}I1orance or r'lisi-rec:;s to ,.,C'ive 

a hard bargain against him.(130) 

It is sul:mitterl that this is not wholly correct. The relief was not 

~sm on t.he preSP.I1ce of any rlefect in tl-te pl::tintiff's consent. 'rhe 

courts did accept that in formal tenus, there was a binding agreernE'..nt 

between tlte tytrties. Ha .. >ever rJley felt tha.t in spite of that 
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consensus, the agreement as conclude.1 was unfair and it was that 

lmfairness, rather D'1an t~~e ahsPJlce of r.eal cons~nt on t_~e par.t of the 

disadvantage.1 party, which was the reason for refusal to order specific 

perform:mce of such agreE".ments or for r,:; Ueving that party 

obligation urrler the agreement. Imee.1 as one judge has 

from ~is 

recently 

ol)serve'1, in t~ese cases courts rar.ely, if t?V~r., concern t-hernsp.IV(~s ~.,ri tll 

the reality of the weaker party's consentitheir concern is with the 

coniiuct of the strongPI party. (117) 

Sanetimes courts have use.1 the concept of fraud as a vehicle for 

t~is intervf'ntiol'l. But as ~fe.ssor Sherir'lan Sl1(Ji'1S, this concept 

embraCErl not only cases of deceit syrnptanatic of absence of real consent 

l)ut also r'lisp3.rate c;ituations t-rhere 

" • •• one party has taken advantage of the weakness or 

necessity of the other to an p.xtr:>nt vlhi~.h strikes tl1e 

judge as being a greater advantage than the current 

morality of 

allows". (132) 

the OM inr"1 ry run of ~lsines~nan 

Arrl it must be addErl here that it was not always necessary to prove 

affinnatively that ar1vantage han heE>n taken of the weaker party's 

disadvantage. As it was held in ~ v Lane where the vernor who was a 

poor and ignorant man sold his reversionary interest at a considerable 

unflerv-=!.lue without professional Rnvice ot.her t~1I1 that of the 

purchaser's solicitor, 

"[W]here a purchase is made fran a poor and ignorant rren 
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at a oonsiderable urrlervalue, the vendor having no 

innepeml?nt ar'lvice, a court of ~uity ~'7ill set asir'le the 

transaction. • • • The circumstances of poverty and 

ignorance of the vendor ann a'l-:>sAnce of in-lependent aivice 

thrcM upon the prrchaser, when the transaction is 

impeachEYl , the onns of provi...'1g... that t'_he pllrchase ~.,as 

fair, just and reasonable". (133) 

Transactions in I.,hich +:.he intervpntion was ffii'lOe ,.,ere llsu'3.11y sales 

of property, rrortgages or simple m:mey loans and are sanetimes described 

as 'harsh and lmcnnsciona~le' transaction~. (114) ~n a lett:.p.r to Lord 

Kames, wrd Hardwicke is on record as having said that the root 

principle '.mrle:rlying t:.l-te 010 Aqlli.tahle ocr-trine of 'harsh and 

unconscionable bargains' is that one of the parties to the trans'3.ction 

has tak~n:m lmfair i'\dvi'lnt:.age of the other p=lrty. (135) 'The e.'\.1K8c:;sion 

'harsh and unconscionable I was incorporatoo into the Jlbney-I.enders Act 

at the beginning of t'his cpntuty. The .l\ct was ar'\optoo in 1Vfalaf/Ti as the 

Loans Recovery Act. In what is section 3 of the Malawi Act, it was 

provided that I,mere the interest cha-rgen in a money loan contract is 

excessive and the contract is I harsh and tmconscionable I, courts could 

re-open the transaction to no j llstice l)evt/een the parties. The Act ('lid 

not define the expression but it is clear fran cases deciderl urrler this 

provision that rAlief t.,as granted in ('.ases of unfair p-xchange arising 

fran one party to the transaction taking advantage of the other party's 

w8ak ~rgai~ing power. (136) 



72 

Expectant Heirs 

A special class of cnntracts T.rhich dp.serves to he mentionAl"l her.e is 

transactions involving heirs dealing in their ~..xpectancy • These 

trrmsactions are normaJ ly referred to in b".xt l-ool.cs as 'catc~ing 

bargains' and represent an area where courts have set aside a contract 

even vlhere the r.B.rty seeking ~elief pnt.ere<"1 into t.he agn~e.mnnt T·,i 1:h his 

eyes open and no fraud was involved to procure his consent. Mere 

inadequacy of price has heE>n re]arded as snfficient grouna for upsetting 

the agreanent, the onus being on the party seeking to enforce the 

transaction to show that he h~n given fair market valu0.. The relief was 

initially confined to transactions involving heirs properly so called. 

HCMever in the course of time it was e..xte.ntien +:0 covr~r everyone n8a ling 

in his reversionary interest. (137) In its pristine form the relief seems 

to have ~n rased on policy aimei at protecting fnrnily pmpP.r+:y ag.:tinst 

prodigal heirs who could easily dissipate it by giving it away on 

out.rageously :improvident terms. Besir'i.es, there W;'iS alWr'lYs a feeling r.hat 

such transactions were not completely bereft of the element of deceit. 

In the v-TOr4.S r:>f Patlell: 

"[ I]n most of these cases, deceit and illusion on other 

persons, not privy to the fraunulent agre<::>..lTll"'nt, has 

occurred; the father, ancestor, or relation, fran where 

the expectation of tJ1e estate has spnmg, have hePn kept 

in the dark; the heir or expectant has been prevented 

from tiisclosing his ci~a]ffistances, and resorting to them 
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for advice, which might have tendErl to his relief and 

refnrmation; hy this the ancestor has l'1eP.l1 mislei, and 

inducErl to leave his estate, not to his heir or family, 

hut to a set of artful ~rs()ns ~'1ho have r~i.virtm the SIX"')il 

before hand".(138) 

However on analysis it is clear that in most of the transactions 

falling in this class the gr.:mt of re li~f ,Y-}s al ")0 influp.nc~, Al.1~i t in 

a way not usually apparent at first sight, by the wider doctrine of 

r'l.isparity of the h:trgAining fXJ'Ne.I of t.he parties. Usnally the f?xpectant 

would go into the transaction under pressure of financial distress and 

~"Tithout proper advice.. In other cases he vToulr'{ 1,e 1mrler age and larg,~ly 

inexperienced in business matters. NC1Il although to get relief he did not 

need to prove all t_1,is, it is lmr1enia~le t_hat the other fBrty a.hTays 

seizErl on these weaknesses as well as the knowlErlge that t.he plaintiff 

~.,ould certainly come into sane propP.rty, the b~rms of the 

transaction. (139) 

That this was so is demonstratErl by the case of Neville v Snelling. 

In t-h"lt case the money-lenr'{er clrt:lITtP.n £13('8?s.so. for 8111118 ;m101mt::.ing to 

£900 advancErl to the borrower. Although the latter was not an heir nor 

p.'xpectP.d any property, his father was a w~lt:hy lllim ann it is him, 

rather than the borrower, whan the money-lender expectErl to re-pay the 

loa.n. lA'1ITh'U1 J rejected the cl;:tim on the grOlmcl. thrtt it vloul,.:I be 

inequitable for the rroney-lender to recover the £1368 2s 6d. Having 

revie"e1 instances in I-Thich lX)urts had previously interferred l'lith 

transactions, am deniErl the existence of a case which 
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restrictErl the intervention only to cases where the aggrieved 

party was an hp.ir or rev~r~ion~r, the jur"lge sain: 

"The real question in every case seems to be the same as 

that ~ich arose in rlle case of p~pecrnnt l1eirs ~xi 

reversioners before the special doctrine in their favour 

''''''is esta1-)lished-that is to say, ~.'7her..her tlte nea linqs h;we 

been fair, and whether urrlue advantage has been taken by 

~he ITOney lpnnp.r of the weakness or necessities of the 

person raising the rroney. Sanet:l.mes extreme old age has 

heP.n lmuly tr.iken arlvantage of, am the transaction set 

aside. Sanetimes distress. Sanetimes infancy has been 

imfX)seO upon, • • • • • But in otlters, taking the I,.,hole 

history together, it may represent so many features of 

lmconscientiollsness, extortion, and tmfair n~1.ing on "",he 

one side and weakness on the other, as to canpel the 

Court to ~ercise its equitable juriSi1ict:ion, at all 

events so far as to restrain t.he profits of the rroney 

lenner wi+:hin f"'lir am. reaoona,-)le hollm.~". (1.10) 

The r.trlern Trend 

~elip.f against lmfair r~arLsact.ions has featuren pr~ninent.ly in a 

number of recent Canadian and English law reports. The cases do not 

involve any of r.he clauses niscllSSeO ea:dier and alt"1l011gh r.he e .. xpression 

'harsh and unconscionable I does appear in their head-notes, the cases 

ffive ~n rlecidoo on t-J1e hasis of ,.,hat has ~ descrihed as r.he 

doctrine of I inequality of bargaining pcMer l .(/~') 
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But as will be shown, this doctrine has been distillei fran 

cases r1ecirloo lmr'l.er t.he juris·Uct.ion ag::\inst harsh 'lno lJnconscinnClhle 

bargains. Consequently the doctrine can justifiably be calle-l a 

'resuscitation of the olr'len 8quita'Jle jurisrUction 'l'lhern1,y r~li·~f \<Tas 

given against unfair oontracts' • (142) . 

In Krupp v Bell (143) the doctrine was used to refuse specific 

performance of a contract urrler which a senile wanan who was easily 100 

and had no husiness experience sold her lal1d to a neighhlnr Flt the 

grossly inadequate price of $35 per acre without taking independent 

Flovice. (1 t.14) Thr.ee Yf?>/lrs later, tlte Ontal:,io ('.curt of 1\ppe=tl al!'>o us8li it 

to grant relief in Mundinger v Mundinger ( 1 45) against a separation 

agreement under which in consideration of $10,000 a wanan was requirErl 

to r.elinquish=tll rig'1ts to suoport 3.n0. mFlintenance from her hUS~"111r1 am 

to convey to him half of her interest in two pieces of property whose 

value was <I;~f),OI')O "ind. ~4(),f)1')f), respectively. It T·!,,!S shr"MI'l t-.hi1t t 11P. Wfl"1an 

signe:i the agreement at a time when she was just recovering fran mental 

riepression ("AUSed by the husb=mri' s cruel ty. T11A O:>nrt rlescrihed t.he 

agreement as being 'unconscionable and improvident' on its face and that 

the position of the \.rife at the time when it f,1aS oonr.::lurkrl I·ras such that 

her husbarrl was in a position of daninance and control over her, of 

vlhich he took full arivantage +:0 procure the a'.rr(~~nt. ( 1 46 ) 

This doctrine has also been used by other Canadian courts to grant 

relief ag"!im:;t n. mortgage (147) and;:m agr~ent relp.n.sing i1n inRllr"!nce 

canpany fran meeting claims brought by its insured. (148) 

In Engl"ind -t-.he r'loctrine has l-een ca.nmss~ f0r in fnany C"l"es. (14q ) 
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Its inapplicability in urrlue influence cases has now been put beyond 

00Ul)t by the House of Tf):rnS in National W~shninf3tp.r P--an]c v ~-1orgrm (1 SO) • 

Rut as "TaS pointed out l)y Denning ~m in T,lovt1f1 'D..::mk v Bt my, an 1 m"lue 

influf-'.nce cas~, 

"By virtue of it, English law gives relief to one who, 

,'litltout inr'lefY"ndp..nt aivic8, p..nters into a contract upon 

tenns which are very unfair or transfers property for a 

consideration ~"hich is grossly inaae.:ruFlte, ,..,hen his 

bargaining pcMer is grievously impairErl by his own needs 

or ~esires, or hy "is Oi'ffi ignorFlnce or infinnity". (151 ) 

Thus in Arrale v Costain Civil Engineering (152) his lordship thought 

that the doctrine could be used to cane to the aid of an injuroo workman 

Tlrho hr,.d l-)ep..n canppnsated un<'!~r a T·rorl{TTFln' s ~nsat.ion sb.tnte outside 

England and then made to sign a receipt which in effect took away his 

right to claim further o::xt1[Y-"nf3at:.ion lmier t-.he COf11TT1On 1<,\,,7. 

'!ben there is Macaulay v A Schroeder Music Publishing C'.o Ltd which 

arose out of an agreement between nmsic publishers and a song writer. 

BeO-'1llse the agreAITll"'nt \'TaS too favcnLa ~le to the fonner, i t w~s flet aside 

on the ground that it was unreasonably in restraint of trade. (153) In 

t.l1eir ju~gl?ment the Honse of lords endon;oo t:he inea t1:1at tl1e reason for 

judicial intervention in cases of this nature is inequality of 

l-jargaining ):JOWer 1:)€lbqep..n the parties. In p;rrtj_cular, T.orrl Diplock said 

that when a court refuses to enforce a contract which is in restraint of 

trade, the court is impl~:mting not sane 1 qth C(=mtury econOlTJic theory 

about the benefit to the general pililic of frea:km of trade, but 'the 
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protection of those whose bargaining pcMer is weak against being forCErl 

hy those whose hargaining pa;'I1er is strongl"!r to I'.mter int.o hargains t l1at 

are unconscionable'. (154) In his opinion, although courts do seem to 

'Jase r..heir <1eci~ions on curre.nt ACOno'1ic tJ'1eol:"iP", in f3.ct they str:-ike 

dam a bargain if they think. that it was unfair as between the parties 

to it and u~)holrl it if they tl-}ink that it ~vas not. ln other woms, said 

his lordship, in each case the question is whether the bargain was fair, 

t.he test of fairness b=dng t.l-}e necessity of +-he restr:-ict.ion..s for the 

protection of the legitimate interests of the promisee and commensurate 

'Jlith tJle h8nefit secured to the pranisor nn1.er "the contract. (1 ')1) 

Underlying Factors 

r·fuen the cases in which ":l-}e E>..xistence of this <1octrine has heP..n 

recognise::'i are examine::'i what emerges is that three elenents must be 

present before +-.he relief umer t'lisCllssion r"ill 1)8 grrmte4: 

a) one party to t..he contract must have been at a serious disadvantage 

through fX)vert:y, iqnor:mce or other infi:rmitYi 

h) that weakness must have been exploitErl by the other party to the 

transaction and 

c) the transaction so procured must be more favourable to the stronger 

Pc"'lrr.y +-.han +-0 the [.arty ,''It a nisa<1vantage rV'ith respect to price 

and/or nan-price terms.(156) 

Of course as already iOOicate::'i, in olden times courts at equity never 

insisted that (h) should he affinnatively proVerl. Tl]here there was a sale 

at undervalue or at an exorbitant price, that was accepterl as indicating 
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that advantage had been taken of the disadvantagoo party's weak 

tl.:u-gaining pow~r so that in the absence of proof hy the other p;3.rty to 

shcM that the transaction was othexwise fair (e.g. because the weak 

party han. ~..n inr1epF'mpntly ar'lvisffi), relief ~flS granted to tl1e fonner 

against the transaction. 

This last point is sparkingly deroonstrated by Multiservice Binding v 

~1a:t:"ipn in w'l1ich t 11e i'l.efl"'n0ant lpnt the nlaintiffq, a <m1:t II ro1"1p.--my, 

£36,000 on the basis that the latter's liability to re-pay the principal 

anr1 int(~r8st should he linked to t.he value of t'l1e S\ITiss Franc. C;l;lUse 6 

of the loan agreement provided that any sum paid on account of interest 

or in re-raym=mt of the p:dncip;=tl ~hollld be increasoo proportionately or 

decreasErl proportionately if at the close of rosiness on the day 

precffiing the oay on "'Thich payment was to he llYlr'J.e the rate ()f p.xchange 

between the Swiss Franc am the pound sterling should vary by more than 

3% fran the rate !?rAvailing on the r'J.ate on TN'hich t.he r'lp..al ,'las sealed. 

The loan was secu.rErl by a mortgage which was not redeemable during the 

first 10 years of its life. The mortgage need also stip1l1atoo that the 

plaintiffs were to pay interest at the rate of 2% quarterly above the 

h"'lTlk rate and thRt arears of inter:-est 'tTOuld l1e ('api t--i'll:is~ aftp.r 21 

days. Because during the term of the loan agreement the pound greatly 

nepreciatPJi in value against the <=Miss Franc, the principal r:-e-payal-)le 

rose from £36,000 to £87,588.22 and the interest spirallErl to an average 

1 (.j .()1 ~ ov(:'>'r +-.he ~7hole ~1:'io1. r..on~~lently the plaintiffs FlppHPrl to 

court, claiming that clause 6 taken together with the other tenus of the 

mortgage (1eei T,'TaS unF'..nf()rO'=>a~l;:~ in thFlt it ,·rn.s lmreas0na~le. ''j111eir cl-l.im 
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was rejected on the grourrl that they had failed to show that the clause 

ann the b~:r.ms referred to l,lere unf,qir ,:md llnconsr.ionr:t1Jle. 

Browne-Wilkinson J said: 

"[ I]n order to be freed fran the necessity to ca:nply with 

all the terms of the rmrb;;ag8, t-he plaintiffs rmlst show 

that the bargain, or sane of its tenns, was unfair and 

lmconscionahle;it is not enough to show t~hn.t, in t..he eyes 

of the court, it was unreasonable. 

In my j ungB1lP.nt a lrtrg,"\in r~1.n not he nnfai r (lnd 

unconscionable unless one of the parties to it has 

j~posed t~e ohj8Ctiona~le te~ns in a mnrally 

reprehensible manner, that is to say, in a way which 

affects ~is conscience. 

The classic example of an unconscionable bargain is where 

'lovant:age 1-}ilS ~n +:.aken I)f a y01mg, inr>..xperil'mCM n.nd 

ignorant person to introduce a term which no sensible 

vTell-ailviser1 pp.xson or PRrty 1'1Ou!-i have Rccepten.. But I 

do not think. the categories of unconscionable bargains 

are limi too ... II (157) 

The learnoo. judge thought that the case should be dismissed because the 

plaint:iffs, vTho ",ere hnc:;inesc:;~n, vlent into t l1e l-)arcJain vrith their eyes 

open, with the benefit of irrlependent advice, without any canpel1ing 

necesc:;ity to accept a 1CY.\n on these tetT'ls ann T·dthollt imy sh;=trp pr::lctice 

by the defendant. On those grourrls, he said, there was nothing unfair or 

oppressive or morally repJ~eh(-.mc:;il"le al-xJnt the ~r.gnin. (1 SR) 
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It should pt"Ihaps be mentionErl. here that a contract which is harsh 

erne'! tU1con5cion.."l~le, ann t 11erefore i111peilcha~lp., c::m be "l:"An"lAred Wi.lirl hy 

the party of whose weak bargaining pcMer advantage was taken, if he 

sl1bseqm:>ntly (Y.)nfirms t.he tr.aTl8action nr 'lccrliesces in it. T-Te ~"ill be 

deemed to confinn the transaction if after it is concludoo, he decides 

to go on ... ,ith it after ta1dng indeppnr{ent leg'll i10vice or (arguahly) 

after his condition has :improved. Acquiescence on the other harrl, 

"iescribes the sitnation Nhere the plaintiff e.xpressly or jJTIplieUy 

indicates to the other party that he will go on with the transaction 

despite its 1.lT1fairness, and the l;'ttb~r in reli."l.Tlce on that irYIicFltion 

changes his position in such a way that refusal to enforce the 

transaction wouln occa!';ion hamsh.ip to ~im. (1 SCl) nut t..he tnint to note 

is that 

"[Both] confinnation [and] acquiescp..nce must be foundErl 

0n full lmOt·,ler'lge of the facts [of the C'lSA.] ••• -=inr'l it 

~.,il1 be of no avail whilst the plaintiff continues in the 

MIne situation as whE'n 

contratct ••• "( 160) 

he ~nterP.rl into the 

In OthPI words, if the plaintiff's {X>sition does not improve arrl he 

takes a long time to have the transaction set asidA, the prAsurnption 

will be that the same distress which pressErl him to enter into the 

contract preventErl him to <nne fon0fr3.rd ernd <'ts!';P.rt hj.s right. (Hi1) 'thus 

for instance in .Addis v Campbell (162) where a person bought a reversion 

at a gross urrlervalue fran an heir in distresSErl circumstances and 

-r:-esoln. it at a l'lrge profit to a sulr-purcha!';er lmo hrio full notice of 
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the original fraud, am the heir being still in distress was induced by 

t:he original purchr'1ser to join in and confirm t.he re-sale, the 

transaction was set aside as against the sub-purchaser on the re-payment 

of t.he pricepc"lid on t:he first purchase. 

HCMever what the cases have not clarified is the st.andarO or 

enormity of t 11e v.1e.;:11<-'1e8S and of l-:.he i.,l1ha.lance of t~1e contract, which 

will need to be proved before the relief can be granted. For instance, 

T~!here t-J1e ~..,e3.kness sterns fran ignol:"anc~, noos the }) 1ain+:i 1-f have to show 

absolute lack of knowledge or will it suffice if he merely shows that 

tl:le otJ1er party knew more t"mn he ni(! alnut the suhject-m:l.t:ter of the 

transaction? Similarly, where financial distress is the weakness, what 

should he t118 stamard of (Usparity l"')8h.,een +:he p'lrties? Ts it 0.nough if 

the plaintiff sro,lS that he is not a businessman or will he have to go 

furt_her ann show th:'lt he ~"7aS generally not n man of m(XU1s? Tn S(XTI8, if 

not rcost, of the cases given above there was a canbination of 

i'1firmii-.i~s-spnilit:y coupled ~..,it-h lCl.c:k of hu~iness p.-X].1erience or 

tiesparate financial distress canbined with ignorance and poverty. For 

~Jle in .Slntnr v Nolan (1 f\3) the plainf-:i ff ~'1Cl.S a rec:l.cless and 

improvident nan in what was descrihErl by the judge as I the rrost 

mif-ler.a~")le state of poverty and destitution' where.:'ts the 0pf0ndimt was 'a 

shrewd, intelligent man, well versed in legal matters and business'. 

Relief \Aras granted to the pl,'\int:iff i'lg"l.inst the hargi'lin l'rhich T~!aS the 

subject of the case. But there have also been cases where relief was 

grante:'l alt110ugh the i)laintiff had one han(licap. (11)4) Yet the 

authorities do not say in clear tenus whether one of these is the 
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general rule and the other, the exception, or indee:1 whether one 

h3Jlr'l ir.-ap ~..,ill suffice as long as it siCJl1i ficantl Y ir:l?"l.irs the l"B.rg;:lining 

p:MeI' of the party affected. 

Furthenrore, it is not clear whether it would have made any 

r!.ifference as r.egarr1s the result of tJ,ec:;e cases if it W'1S sh()l,m t~at t.he 

plaintiff could have got what he wanted elsewhere at less onerous price 

al1a. non-Drice terms. Tt is pos<:;i""'le to anJue that c:;ince +-..he re1.l i.ssue 

here is whether or not taking into account the posi tion of the parties 

and lill +-..he terms of rhe contr.act, the ba.r!.Jain as strnck is f,1.ir., it 

shcA..Ild not matter that the plaintiff knew of alternative sources of what 

he wnnter'l. n t.~e other hanr1, it might 1->e asked whe+-..her rtS a matter of 

policy, an irrlividual who fails to shop around for cheaper sources of 

cre<'lit, for ex.:=mrdle, and falls into r.he ja~,l7s of a 'lren-shark' should be 

rescued by the law under the pretext of preventing unfair exchange, even 

if he suffers fran any of t:he hnnr!.io"tps p.muneratm in the C'1ses 

discussed ab:>ve. Of course the answer lTUlst be given in the affinnative 

1Jecause that is clf>.arly the rnlicy of m::Xiern o::msumer statutes, 

including the Malawi Hire-Purchase Act itself. But the point is that it 

is not clear whether or not +:~is policy also applies to rhf~ applicar,ion 

of the doctrine against harsh am unconscionable bargains. 

A similar prot,lem sur.rolmns the issne ()f t-7heth0r I")r not i-he cnntract 

itself is unfairly balanCErl in favour of the party in a strong bargain 

position. r~.nerally, r.be p:1sition 

parties has \'lealc targaining 

is that granted thr"1t one of 

pcMeI', the contract will 
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regardoo as being unfair to him if either the price derna.ndErl is 

excessive or inad~late or the non-price terms imposed are tm0uly 

onerous on him. In M:tcaulay v ~ .Schroeder Publishing Co Ltd, for 

example, the unfairness consistoo in the fact that the parties did not 

ohtain mutual ar'lvantage from the contract. The agreeJT\P..nt lABS supposP.O to 

last for 5 years and be renewable for a similar period if the royalties 

earned hy tl1e plaintiff during the first five-year term e.xcee(ie(l £S,OOO. 

Meanwhile the defendants held the exclusive copyright for the whole 

world in all the plaintiff's canpositions c'iuring the ourat.ion of the 

agreementithey could terminate the agreement at any time am could 

3.ssign roth the agreeme..nt and the oopyright without the consent of the 

plaintiff. On the other hand, the plaintiff had no right to tenninate 

the agrePJTlent and could assign it only \<lith the c'iefendants' approval. As 

already seen, the House of lords consideroo these non-price tenus unfair 

and grante1 the plaintiff relief against the I . .,hole agreement. 

But to judge fair exchange of a contract on the basis of non-price 

terms alone as was done h~re involves gross artifi lisation. I0.ea.J.ly 

price and non-price tenus tern to canplement each other. Here the 

plaintiff's rP.mUneration was by way of royalties and he received £50 

against the royalties on signing the agreement. But supposing that the 

stUn wl-lich he received hr.l.d been £1 ,f)OO, for the sake of argument, would 

it have been defensible to hold the terms of the contract unfair? That 

point was never considered by TA)rd Diplock who discussed the doctrine of 

in.e:Iuality of bargaining power. But although one can only speculate as 

to what his lordship's reaction would have been had that heen tl1e c~se, 
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it is a trite observation that in contracts of this nature a rise in the 

price offered tends to mitigate the harshness of the other terms of tlle 

contract. 

Of course it should be observe) here that although price has been 

consinered asine fran non-price terms in r'iecining the issue of 

substantive fairness of the contract, and it has actually been suggested 

that ~..xcesRiveness or imoequacy of price ~ se can 1,e a grolUlr'i for 

relief against a h"lrsh and lmconRcionahle bargain (1 (-is), carm:m law has 

no rule as to what constitutes a fair price. (100) Judges decide each 

case on its facts, h:;wing regam in p;:lrriC11Iar to all the cirC1lmstances 

existing at the time the contract was concluded. (167) The test is that, 

to use the woms of Lorn 'Thurlow (168), t.he price mnst he so lmequal as 

to prcrluce an exclamation or to put it in the worns of IDrd St Leonard 

( 1 69 ), it must l-)e such as to shock the conscience of the court. (170 ) 

Obviously all this does not offer much to the developnent of consistency 

in tlle prevention of unfair exchange 1:h.rollgh t_his ooctrine. (171 ) 

Fran this discussion it is clear that the doctrine is surrounded by 

many uncert"linties. In recent year.s the I'octr.ine has heen incorporaterl 

into a number of statutes. NcM it is intenderl to examine these statutes 

to see how they resolve the lmcert-ainties. 

a) The Position in the UnitED States 

Section 2-302 of the Uniform Oamrnercial Code provides that if a 

court finds a contract or a clallse in the contract to have heen 

, Wlconscionable ' at the time the contract was made, the court may 



85 

refuse to enforce the oontract, or it may enforce the remainder of the 

oontract without the unoonscionable clause, or it may so limit the 

application of any unoonscionable clause as to avoid any unoonscionable 

result. This provision represents a jump fran the r:osition at ccm.ron 

law. Here courts can re-make the contract or refuse to enforce it 

altogether whereas at common law generally the relief they could give 

was in the form of refusal to enforce the contract. (172) Besides, it 

seems that here relief collIn he g:r:-antoo just on the l)asis of the 

unfairness of a clause in the contract. But the Ccrle gives no guidance 

as to the application of this provision apart from sr..ating that 1-.he 

policy behirxl it 

" • •• is one of the prevention of oppression am unfair 

surprise am not of nisturbance of allocation of risks 

because of superior bargaining pcMer." (173 ) 

Of OOllrse at least it is clear from this that mere inequality of 

bargaining pcMer between the parties is not a grot.lOO for relief. But 

again, it is not clear as to what is to he urrlerstood by t.he \.,rords 

'oppression am unfair surprise'. 

'!be doctrine of unconscionability is also adoptoo by the Restatement 

of the Law (2nd) Contract. (174) But unlike the Unifonn Cc:::rnnE>..rcial ("me, 

the Restatement makes an attempt to shoo sane light on the soope of the 

noctrine. It states that the detennination that a contract or 

contractual term is or is not unconscionable will be made in the light 

of the setting, purpose and effect of the oontract am that factors to 

be considerErl 

"include weaknesses in the contracting process like those 
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involved in more specific rules as to contractual 

capcici ty , fraud, and ot.her invalidating causes; the 

policy also overlaps with rules which render particular 

bargains or tenns unenforceahle on grolUY!S of puhlic 

lXllicy" • (175 ) 

But by incorp::lrating 'invalidating causes' such as lack of capcicity or 

fraud, here the noctrine seems to cover more ground than t~7as the case 

urrler catm:>n law. 

'!he Restatement also shows that overall imbalance of the contract as 

evidE'>.nced hy 'gross nispcirity in the values exchanged ITBy inrliC'..ate t-..hat 

the contract is unconscionable'. (176) Furthernnre, inequali ty of 

bargaining power can make a oontract unconscional)le.(177) Of course 

merely because the pcirties are unequal in their bargaining positions 

ann/or the inequality results in an allocation of more risks to t-.he 

weaker pcirty does not render the bargain unconscionable. However where 

the inequality is gross (178) am the te.nns of the oontract '''is concluned 

are unreasonably (179) favourable to the stronger party, that 

" • • • may confirm imications that the transaction 

involved elements of deception or ccxnp.llsion, or may shcM 

that the weaker pi3.rty han no meaningful choice, no real 

alternative, or did not in fact assent or appear to 

assent to the unfair terms". (180) 

'!his ocmnent seems to suggest that in deciding whether or not the 

pnrty in a weak bargaining position had alternative SOlrces for the 

subject-matter of the contract, courts should also fim out if 
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those alternatives would have presented him with a meaningful choice. 

But nnre important than that, by inclurUng insbmces where the real 

issue is absence of agreement between the parties, the carment indicates 

once again that here the noctrine of tll1oonsciona~ility has got a winer 

soope than under ccmron law. (181 ) 

However, like the Unifonn C.amtercial Ccrl.e, the Restatement does not 

shed light on matters of real narkness. It gives factors whose presence 

may irrlicate uno:mscionabili ty in the bargaining process (182) without 

actually showing the comhination of those factors which will amount to 

the gross inequality of bargaining pcMer which may justify judicial 

intervention. Similarly, although it provirles that over.all imhalance may 

be a factor in firrling that a contract is unconscionable, it does not 

say what amount of rlispari ty in the exchange would amolmt to 'over<'l.ll 

imba.lance'. Finally, it has already been seen that gross inequality of 

hargaining p:Mer coupled with terms Nhich are unreasona'" 1y favollraJ,le 

to the party in a stronger rarg<'l.ining position may be a 1,n.sis for 

relief to the weaker party against the transaction. However the 

~est-.atement does not make it clE>..ar whether that is intemErl to l-)e the 

standard ccrnbination so that if, for instance, one tenn of the contract 

is lmreasonahly favourahle to the stronger party hut the inequality of 

bargaining power between the parties is less than' gross', no relief 

will ~ granted to the weaker party against the contract. (1 83 ) 

These problens are never solved even by proposoo alternatives to the 

Unifonn Cannercial Ccrle and Restatement fonnulations of the noctrine. 

For instance, section 5.108 of the Uniform Consumer CrErli t 
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Code (hereinafter referre1 to as the' U3C') adopts the wording of 

section 2-302 of the Unifonn ('...omnercial ('me with the ~ifference that 

the fonner applies to consumer crErlit sales, consumer leases and 

consumer loans. (1 A 4) Thus undBr the U3C the standard of COn<1uct is v.7ha t 

might be acceptable not as between knCMlErlgeable merchants (which is the 

case unoer the Unifonn (".anmercial Co:ie) l-mt C'lS between a merm"lnt and a 

consumer. (185 ) 

Section 6. 111 (3) of the U3C gives a number of factors (186) to be 

oonsi~ered when applying section S.10R. Some of those factors are: 

a) gross disparity between the price of the property or services sold or 

lease'i and the value of the property or services ffieasuroo 11Y the 

price at which similar property or services are readily obtainable in 

crenit tran~actions by like ~lyers or lessees; 

b) the fact that the crErlitor contractErl for or received separate 

charges for insurance which ma1<e the sale or loan as a whole 

unconscionable; 

c) the fact that the respondent has knowingly taken advantage of the 

inahility of the de~tor reasonahly to protect his interests hy reason 

of physical or mental infinnities, ignorance, illiteracy or inability 

to unrlerstanrl the l~lage of the agreemFnt. 

The first of these factors is an innovation by the drafters of the 

Tnc and therefore deserves sane niscussion. Clearly, if inadequacy or 

excessiveness of the price is to be an important element in the granting 

of this relief, the bPJlch-mark of ~.,hat is a fair price must ~ the 

ordinary market price of the product or service involved. But the 

drafters of t.be Co'le recognisErl that in t.he field of consumer 
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credit, there is normally no uniform market price for all classes of 

consumers. The practice is to fix the price of creiit accorrHng to 

whether the purchaser is or is not a gcxrl risk. Hence the statement that 

the starrlarri must he 'the price at ~lhich similar property or services 

are readily obtainable in credit transactions by like buyers or 

lessees'. But the prolJlan is r..hat this assumes that tl-}e market is 

canpetitive. For although traders may demanded higher finance charges 

tl-}e rrore unc~itworthy a purchaser i!;, that may not give a good 

indication of the price at which such r:urchases would readily obtain 

c~it if to fix the charges actually of'JTlanr'le'l, trailers in fact t-..ak:e 

advantage of the distress arrl ignorance of such purchasers. In other 

worr'J.'3, .::il thongh the test of nispari ty of prices introdnced by t"e U3C 

represents a significant step forward in the development of the doctrine 

of tUlconscio~~ili+:'y, in fact the test is of limited pr.acti~/~l utility. 

'!he National Consumer Act also adopts the doctrine but wi th the 

substantive provision worded rUfferently fran t...hat of t11e Uniform 

Carmercial Ccx'ie, the mc am the Restatement. This difference arises 

from the fact that t1-)e National Consumer Act 'liaS nrafted hecallse it was 

felt that these other formulations of the doctrine do not adequately 

protect the oonsumer a.rrl lack clari ty • Section 5. 107 (1) of the Act 

provides that: 

"If it is fourrl as a matter of fact that a consumer 

cr,::rlit transaction, any aspect of the transaction, any 

corrluct directErl against the consumer by a party to the 

transaction, or any reRUI t of the transaction is 
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unconscionable" , 

the court shall, inter alia, refuse to enforce the transaction against 

the consumer or so lim! t the application of any unconscionable aspect or 

connuct to avoid any unconscionahle result. Then it givGS nine factors 

which the trier of fact must take into acoount when deciding the matter. 

Most of the factors are scooped from t-..he Unifo.rm ('..orrmercial ('me and r..he 

U3C except the following: 

a) the degree to which tenns of the transaction require consumers to 

\orai ve legal rights; 

h) the degree to which tenns of the transaction require consumers to 

j eopaI""lise rroney or propprty 1)eyonn rJ1e nnney or property irnmerUately 

at issue and 

c) the degree to which the natural effect of the practice is to cause or 

aiel in 0:lusing consumers to miRl.l!lf'lerstand t-..he true natur.e of r11e 

transaction or their rights and duties thereunder. 

Again, t..hese factors contril-ute to proper lIDr1erstnnr'ling of the scope of 

the doctrine. IJa.lever the real question renains unresolvErl: is one of 

these factors enough for relief to 1)e grantErl, ann if not, how many more 

would be requirErl and in what canbination? 

Sinai Deutch who has stuniErl t..he doctrine ,mer the UnitErl St:=ttes 

law concludes that neither these proposals nor the case-law applying the 

doctrine offers any meaningful answer to these questions. (187 ) He 

therefore suggests as a guideline, that in detennining the issue of 

llnconscionahi lity +-..he court should consitier the pr~ural and 

substantive unfairness of the contract in the light of its 
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background, setting, purpose and effect. (188) He defines proceiural 

unfairness as meaning 'lmfair met-bois nnn CirCllJ1lstances crPated ljy any 

one of these elements: 

a) unfair surprise arising from the form of the contract itself or 

circumstances surrourrl ing it; 

b) high-pressure sales tactics or deception; 

c) ahsence of ITlE"..aningful choice; 

d) superiority of bargaining pcMer arising from lack of knowledge, 

alJiHty, experience or capacity of one of t.~e parties or from special 

k:ncMledge J:X)ssessed by the supplier not available to the prrchaser 

and 

e) incorporation of the agreement into an adhesion contract' • (189 ) 

On the other ham, sulJstantive 1.mfairness relab=.!s to lmf3ir terms of 

the contract or unfair results arising from the agreement, forseeable at 

the time the contract vTaS mane. (1qrl) 7Ut:hough he h8liAV~S t:hat it is 

impossible to describe all the instances relating to the terms which can 

renr'ier a cont-ract: sulJst:cmtiaUy lmfair, he gives five inst1..T1ces which 

according to him illustrate that type of unfairness: 

a) excessive one-sine-mess of the terms of the contract, even thollgh no 

single term is by itself unconscionable; 

b) gross (Usparity hetwe€'n the contract price nnd t~e value of tJ1e 

subject-matter of the contract, when measurErl by the price at which 

similar property or services are reacH ly oht3inei lIDier similar 

circumstances; 

c) unfair disclaimers of warranties am limitation of renerlies; 
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d ) waiver of defences in consumer transactions and 

e) provisions which conflict with t..he nOOlinant purpose of the 

transaction. 

It is the view of Sinai Deutch that the general rule should be that 

hath types of 'mf"'lirm~ss ITRlst l-)e pres~nt for a cnntr"'lct or a clallse in 

it to be helrl as being unconscionable. However a contract or a clause in 

it ("An l-)e .,eclarErl l.IDconsciona"'le where only one type of llnfairness is 

present if that unfairness is extreme. Where both types of unfairness 

neerl to l)e PrASp..nt, he proposes that 

"the greater the unfairness of one aspect, the less is 

reqnired fran the other aspect to r~mer such a 

detennination" • (191 ) 

But although Deutch believes that his suggestions will offer 

guidance on the application of the tioctrine, in fact the guinelines 

which he proposes are of such a general nature that one COfIITIe11.tator 

says about them: 

"[ I]t is surely a little optimistic to think ••• that 

their enact.IYlPnt WOllIn ITRke much niffet"E'nce to Hhat he 

considers the dangerously vague nature of the court IS 

p)Wer Hmer tlle p.xist.ing provi!'lions". (1 q2) 

Firstly, he suggests that both types of unfairness must be present for a 

contract to l)e consineroo tUlconsciona"'le. But it has heen shovm that 

under each type of unfairness he enumerates a number of elements or 

instances of l.mfairness. 'T'he question then which arises, r,ut on ~..,hich he 

shoos no light at all, is which elements fran procedural unfairness 

shonld he present for any instance of sur,sr.antive nnfairness? For 
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example, if the seller employs high-pressure techniques and the contract 

as concludEil. has an unfair (Usclaimer (am he noes not say as to "!t.rhat is 

to be understc:x:rl by the expression' unfair disclaimer' ), will that be 

enough to nake the contract so one-sined as to justify jtriicial 

intervention? Secomly, he says that one type of unfairness will suffice 

if it is in the extreme form. But he noes not n.efine the \',0ro 'extrp.me'. 

Am thirdly, he uses such expressions as ' excessive one sidedness' I 

'gross nisparity', 'unfair "isclairner' and '~1e dominant purpose' of a 

contract, which in the absence of adequate explanation offer no real 

guidance at all. 

'!he English Consumer Cre:Ut Act 1974 (193) 

This Act also confers on courts pcMer to grant relief against unfair 

consumer crOOi t agreements. (1 94) Section 137 (1) of the l\ct provines that 

if a court fUrls a credit bargain' extortionate' it may re-open the 

agreeI"llP.nt so as to no justice l-:letween the p:trtieR. Such relief may r.ake 

the fonn of: 

a) taking account between the parties; 

1) setting asine the whole or part of any ohligation imposed on the 

debtor; 

c) requiring the creeli tor to re-pay the whole or part of any sum paid 

l.U1lier t..he crerlit hargain and 

d) altering terms of the agreement. (195) 

Under section 13R(1) a craUt Mrgain is ex+:ortionate if it rAquires 

the debtor or his relative to make payments which are 'grossly 

exor.hi~ant' or otherwise contravp..nes orr'iinary pdn~iplp-s of fair 
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dealing. Tb determine that, the court may take into consideration 

ingreiil?..nts inclUl1ing interest rates prev."liling at the time the lJargain 

was made and certain factors relating to the debtor and the 

crenitor.(1q~) The factors relating to the iie~tor ar.e his age, 

experience, rosiness capacity am state of health am the degree to 

which, at the time of making the creiit h-irgain, he ~Vcis lU1ner financial 

pressure, am the nature of that pressure. As for the crooitor, the 

factors which may he conc;ir'ieren are the dec]ree of risk acceptect hy him, 

having regard to the value of any security providErl by the debtor; his 

relationship to the r'iehtor and whether or not a coloura~le cash price 

was quotErl for any gocrls or services included in the crooi t bargain. 

The application of section 13A is illustraterl hy the recent ('Ase of 

Davies v Directloans Ltd. (196a) The deferrlants who were part of a group 

of canpanies which engaged in property investment and developnent, 

specialised in provining loans to finance pur.chases of houses from other 

canpanies in the group. Rates of interest which they chargoo were 

usually higher than rhose chargen ~y hlil~ing sor.ietie~ ann c~.U1~ils 

because their source of finance were bank loans at 3% al::x:>ve the bank 

hase rate. C'.onsequl?..ntly tl-tey ahorays persuadei woulc1-1')8 l-)orrowers to get 

an outside rrortgage am made it a tenn of their agreanent that the 

OOr:r.oNer must satisfy tl-tem that he was lma.,le to ontain a loan 

sufficient to ocmplete the prrchase fran any other source. 

The plaintiffs ~·Tho were self-employoo am had irregular incanes 

entererl into a contract with a canpany in the group for the purchase 
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of a house at the price of £20,950, of which £2,500 was paid as a 

deposit. They had a year in w~ich to fino H~e ~lance of the purch~se 

price am interest payable on it at the rate of 12% per annum and in the 

ffi(>..antime rhey were f'lntitled to occupation of t~e house. r·1hen it r.ec.-vne 

clear that they could not obtain a mortgage fran anywhere else, they 

execnterl a legal charge for the loan of £1 7 , LiSO from t-J1e defp-ni,ants to 

cx::mplete the prrchase. The loan was payable with interest at the rate of 

21 .0% in 120 equal rrnnthly im:;talrwmb::; of n:H. 45. rr!-te plainhffs 

consulte::1 their solicitor before executing the charge and were aware 

that t1-}e defemants \'1OUld charge thf'l..nt a higher than usual rate of 

interest for the loan. When they fell into arrear T..n. th repayment of the 

loan, the defeIrlants hegan proceeiings for £:X>ssession of +:.1-}e hOl1se. 

HOwever before the hearing the plaintiffs successfully sold the house 

and oischargerl their liabilities to the oefendants. Therp..afb~r the 

plaintiffs brooght this action against the defendants seeking to have 

the legal charge reopenej on the grQ1.md that the loan 0Ilc1 its terms of 

repayment arrounte::1 to an extortionate cre::1it bargain within the meaning 

of section 118 of the C'..onsume.r ere.'it A.ct 1974 in that the ra.te ()f 

interest was grossly exorbitant and circumstances surrounding the loan 

contraVf>...ned ()minary principles of fair r'lealing. Tt was held by the T..'{igh 

Court that the action should be dismisse::1 because there was nothing in 

the facts of the C'ise w~ich rrade the cre"lit lxirgain p..xtortionate as 

clai.mej by the plaintiffs since 

a) the plaintiffs had receivei irrleperrlent legal advice before executing 



the loan agreement; 

b) they were not urrler any greater financial pressure than was to be 

e..xpecte(l for house purchasers i 

c) the degree of risk acceptErl by the defendants justifierl a 

signific:mtly higher rate of interest than a huilrling society ylould 

have chargerl a borrc:Mer with a good repayment record am a steady 

ina:xne; 

n) although the true rate of interest charged. was higher than usual, it 

"'laS not grossly p.xorlji t...ant; 

e) the deferrlants treatErl the plaintiffs with forebearance and 

consirleration ~lghout the rluration of tlleir agrePmP~t ann never 

took advantage of the plaintiffs' lack of business experience ann 

f) the terPlS of the 10:'1Il agreement W8re reasonaljle and generalIs. 

The factors mentionerl in section 138 are not rlissimilar fran those 

vlhich ,.,ere ffi3.terial to the nete:rmination of whether or not a money-loan 

agreement was harsh curl unconscionable under the M::mey-Lenders Act 1900. 

(197) ~..onsequE'..ntly it has ljeen sain that the worn 'p..xtortionate' here 

signifies not only that terms of the bargain are unreasonably one-sidErl, 

hut also t.bat they ar.e so nnf.:tir as to lje oppressive. (1 qf3) Tb.,ever it is 

not clear heM the factors, including any relevant ones which the court 

may Ttlish to b\ke into 'iCCOlmt, are to cr:rn~ine for r..he ~r.gain to be 

reopenoo. In Davies v Directloans Ltd it was acceptErl that the 

appropriate rate of interest should have been 1 8% and not 21.6% which 

the nefenoant chargffi. But it vT'iS view of the jUrlge that the 3% 

difference did not amount to what under section 138 could be described 
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as a 'grossly exorbitant' rate of interest, and viewed in the light of 

all the circumstances of the case, it fell short of \'lhat \"ould maJ::e the 

credit bargain extortionate. But this raises one question. Assuming all 

the elements of the case to be the same, would a substantial difference 

in the two rates, of say 30%, have made any difference in the outcane of 

the case? In other words, would excessiveness of interest on its am t€ 

enough for a bargain to be reopened? Under the l1oney-Lenders Acts an 

excessive rate of interest in itself could be a basis for relief(199) 

although there are cases where interest rates of 177%, 160% and 120% 

were held not to render the rroney-loan agreement harsh and 

unconscionable. (200) 

rvbreover, the factors provided by the Act are only 'to be taken into 

account' so that it will be for each court to decide in which oirection 

to go once those factors have been established. For example, says 

Professor Gcxx1e, if the interest rate charged is higher than the 

prevailing rate and it is shown that the debtor was suffering from ill 

health or was in financial difficulties at the time that the bargain ',las 

made, that might influence the court to grant relief on the ground that 

the combination of these factors, in the absence of an adequate 

explanation, sl1cMs that the debtor rust have been imposed upon. (201) On 

the other hand, depending on hCM high the rate of interest charged is, 

it could be said that because of the debtor's condition, he represents a 

high risk and that, therefore, justifies imposing a higher than usual 

rate of interest. As already shown above, this was the view of the court 
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in Davies v Directloans Ltd. 

Lastly, it is clear fran section 138 that the list of factors given 

there is not exhaustive and that r..he court can take into aCcolmt I any 

other relevant considerations'. (202) What these considerations will be 

will ol)viou~ly depend on t.he fa~ of each caSP.. Clearly, a provision 

drawn in these tenns is necessary if courts are 'to do justice between 

the parties' ~.,ithout their hands heing tied at their l)ackr-;. But wl-tile 

that is so, the existence of an illimitable class of factors which the 

court is asked to take into C0I1sideration in each case serves to envelop 

the scope of the doctrine against extortionate bargains in more 

darkness. No ooubt the specification of a numher of relevant factors 

does throw sane light on this umbra. But whether that can illuminate the 

concept well eo...nough to help .... ne esb:lhlis~..nt of consistency in its 

application withoot at the same time narrowing the scope of the 

j urisrliction itself wi 11 to a large eo.xt:ent oepend on t:he numher and 

clarity of the factors specifically mentiona:l by the Act. The reason for 

this is that there is abfflYs 't"e lucbmce on r..he fYirt of the oonrts to 

interpret these 'residuary categories' (203) liberally. 

That is illustraterl l)y the application of r..he p.xpression 'mrsh and 

unconscionable' urrler the M:Xley-Lenders Act 1900. In the cases of Wilton 

v nshorn (204) and Barret v C'.orrona (?'Ol) ~eci0ed almost iJrmer'l iately 

after the Act was p:isserl, it was neciried th':lt a rroney loon agreement 

could not be re-opena:l urrler the Act on the ground that it was harsh am 

unoonscionahle tmless r..here ''laS an element of fr.-ann. on r..he p:3.rt of the 

creditor. NcM al tho.lgh these cases were later overruled (206), the 

riesire to p..xercise sparingly the jllrisiiction "'lgainst lmfair hargains 



99 

created by the Act never died canpletely. (207) As a result by the 1970' s 

lmcertainty still surrounned rJhe expr~ssion 'h~rsh ann unconscionable' 

so that although it was frequently referred to in judgements, its soope 

and application was a matter of controversy. (20,q) Ann it is no wonc'ler 

that the draftsman of the Consumer Crerlit Act 1 C}74 not only opted for 

the '110m 'extortionate' inst51c1 ~lt r.t180 chose to give :=;ome (.:rlirl~li.nes 

on when relief was to be granted under this jurisdiction. 

Sinai Deutch also m-=tkes a similar observat.ion ahout the doctrine of 

unconscionability in the United states. (209) Nhen the Uniform Catrnercial 

("me \'1aS draftei in the late 1 q4() , s, the r'ioctt"ine was m~ither defined 

nor were guidelines provided for its application. The hope was that in 

the course of time, 0011rts would fill in the lacllna~. But contrr.try to 

that expectation, by mid-1970's the only thing which United stat~courts 

had successfully achieveri ''laS to state the types of contract to ~.,hich 

the doctrine applied. No specific rules had been evolvErl to guide courts 

in its application. (210) ~n it has tAken further initiative in the form 

of the Restatement, the U3e and the National Consumer Act to do that 

joh. ~lt as already seen these proposals have not 00ne all that there is 

to be done. HcMever as canpared to the Consumer CrErlit Act, it is 

argua~le that these proposals ffil~e a more significant attp~t to 

illuminate the mist which surrounds this jurisdiction. By specifying up 

to nine factors, rbey he lp to narrow r'iotm the mt8<.Jory of ' ot~her 

illimitable relevant factors' which a CXJUrt has to consider in deciding 

whetber or not relief should be granterl ag."iinst the contract in issue. 

Of course in many,if not most,cases courts will get things right and 

justice t'1ill he ,:jane hetwef>..n the parties. HCMEwer that ~'1ill he achieved 
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by following what the judge's instincts shaw to be just rather than 

through the guioance of any prer1etennined rules nn how to rieci<i.e whether 

or not a bargain is unconscionable. As one learnoo author observes: 

"The criteria wl1ich must he employen in cat81]orising a 

crErl.it bargain as 'extortionate' are themselves difficult 

to quantify __ • am it is oifficlllt to see ~ow t-Jle cour.ts 

will be able to give an impression of consistency and 

certainty".(211) 

It has been shcMn in this chapter that at CO'I1'TOn law in an 

appropriate case a aourt my not give p.ffect to a contract evp.Il if it is 

validly concludErl am is binding. Apparently enforcement is refusErl on 

the grouno that r~e contract itself or one of its terms is pErrk~l, 

unreasonable or unconscionable. But beneath that terminology it is clear 

that the r('>..al reason for rp.fusing enforcerTY-""J1t is t-.hat the court 

considers the contract to involve unfair exchange as between the parties 

to it. 1\Jo riOUl)t tl1is juri50iction is linportant. H~Tever. as '~(,>1TIOnstratErl, 

the rules governing it are riddlErl with so much uncertainty that its 

Gap:lhility to preVf>..nt unfair exchange particular.ly in COnSl1'Tler contracts 

is limitErl. 
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FOO'IN1I'ES 

1. 'Procedural handicaps' here refers to elements such as fram, 

misrepresentation, duress, etc which negative the existence of 

nrutual oonsent. 

2. For a full discussion of these clauses, see GH Trei tel, The Law of 

Contract; Anson's Law of Contract am Cheshire and Fifoot, The Law of 

Contract. 

3. For a discussion of minimum payment clauses, see: AL Diam:mrl, 

Intrcrluction to the Law of Hire-Purchase, pp 35-42; AG Guest, The Law 

of Hire-Purchase, paras 625-641; RM Goode, Hire-Purchase Law am 

Practice, pp 154-161; JS Zeigel, The Minimum Payment Clause MundIe 

[1 964] CIJ 108; RM Goode, Sane Problems of Hire-Purchase Law (1962) 

Law Journal 216 am JWA Thomely, Hire-Purchase: Minirrnlm Payment am 

I:amages [1 968] C[J 185. 

4. DelXlSi t am the sum payable to exercise the option to purchase 

have been deliberately left out of this equation for the sake of 

clarity. 

5. See Yeanan Cnrlit Ltd v Waragowski [1961] 3 All ER 1 45 and 

Financings Ltd v Baldock [1963] 1 All ER 443. 

6. Bridge v Campbell Discount Co Ltd [1 962] All ER 358. 

7. Cooden Engineering Co Ltd v Stanford [1952] 2 All ER q15. 

8. See the juigement of Denning I.J in Landan Trust Ltd v Hurrel 

[1955] 1 All ER 839. 

9. [1915] AC 79, pp 87-88. 

10. This last rule was stat~ in the fonn of a presumption so that if 

the minimum payment is expressly proportioned to the seriousness of 
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CDflIDL OF THE OOALI'IX OF CPDS SIJPPLTID 

tIiI::m, A aw>rr A<mEMENr 

It was shown in the last chapter that althouqh at oarrocm law <X>U.rts 

can qrant relief aQainst unfair transactions, the exercise of that 

jurisdiction is replete with uncertainties so that it will not be 

effective to prevent unfair exc:::harxJe in credit aqreements. But there is 

another weakness. For the :relief to be qranted, the matter must at least 

have cxme before a court of law. That implies at the very least that the 

CXlIlSl.JlDer IlIlSt not c:nl. V kl'low his rlqhts rut also that an action must be 

bJ:tuJht urder the aqreement so that he can use those riqhts defensi vel V 

as a shield aQainst an attempt by the seller to enforce the aqreement 

or offensively to challeo:Je the fairness of the exc:::harxJe which the 

aqJ::eE!Inerlt entails. 

In this Olapter it is interDed to show that althouqh the law 

~ quality of qocds suPPlied urder a credit aqleement is not 

indifferent to the pn:blan of fair exdlarxfe, it suffers fran the same 

limitatial. Its enforoanent depeois on the willincmess of one of the 

parties to ~ an actim urder the aq:reement. ~, the law 1s 

facilitative rather than prescriptive. As a result if any party to the 

aqreement breaks it, the lecral oonsequenoe of the breach will deperrl on 

what the parties can reasooablv be CXXlSidered to have (X)l'ltemplated as 

the result of such an oocun:enoe. Thus althouqh this law is :i.mportant to 

the CDlSUl'rIer, its ability to prevent unfair exchanqe in these aqreement 
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is rather limitEd. 

But befOIe qoirxJ to the main discussion, there are sane preliminary 

points which must be made. First, quality of the goods suppliEd Ul'Xier a 

credit aqreement is qoverned by principles of contract law as well as 

the rule in Ialoghue v stevenson (1) and its derivatives. But because 

this work is oonoerned with oontract, discussion of principles of tort 

law will be kept to a bare minimum. For that reason, although Derry v 

Peek (2) am He:iley Byrne & Co Ltd v Heller Partners Ltd (3) involve 

tort law, they are discussed here to the extent that they are oonoerned 

with the problem of fair exc:han;Je in contracts. (4 ) 

Seoorrl, the issue of quality may arise in two ways. The supplier of 

the goods may have indicated thl:atgh his words what quality the 

purchaser slnlld expect or he nay have said nothing rut the contract 

itself am all the relevant circumstanoes surroundin.;J it may sOOw what 

quality it was inten::lErl that the purchaser slnlld get. AltOOugh the two 

overlap in sane respects, the principles of law governir¥J them are not 

exactly the same and therefoze they will be discussed separately. For 

the sake of oonvenienoe, the first will be called' Statement-based' 

liability am the se<XDi, 'Implied' liability. Of course it should be 

noted here that the principles of statement-based liability discussed in 

this <llapter can also be used in deteJ:rniniDl liability with respect to 

other aspects of a credit agxeement such as security, finance charges 

and tenns of the agmement generally. 

'Ihird, the contract rules aboot these two roodes of liability are 

essentially oonoerned with fulfilment of reasonably created 
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expectations. '!hey deal with the situation where one party to a 

OOIltract is nade by the other to expect that the subj ect-matter of the 

OOIltract will be of a certain nature, quality or value rut the latter 

deviates fran the fulfilment of the expectation so created either 

innocently or carelessly or because he never interdErl to deliver the 

perf<mnanoe he made the other to expect. At cxxmon law the general rule 

is that such oorrluct has 00 effect on the validity of the contract since 

a contract is regardErl as a bargain in whose creation each party is 

entitlErl to use his kncJwledge, skill am circumspection without any 

obligation to take care of the interests of the other party. lk:Mever if 

the expectation is the cause operative on the mind of the party in whan 

it is created, to enter into the oontract, then the general rule beoanes 

subject to two exceptions. First, where belief by one party in the 

existence of the displted fact is created by the mim:epresentation of 

the other party am second, where the existence of that fact oonstltutes 

a oco:lition of the contract. Now to the extent that these principles of 

law ensure that generally a su{:plier urder a credit agreement can not 

pass to the pJrChaser perfonnanoe of the agreenent which is different 

fran what the latter has been made to expect by the supplier, it can be 

seen as to why they are relevant to the discussicn of fair exchan;Je in 

these agreements. Far not only do they pratDte a fair bargaiIlinJ process 

but also, in det:ennininJ whether the purchaser shoold have had the 

allegei expectatlcns, they involve approximat~ values exchar¥led in the 

agreement. 
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3.1 Statement-based Obligations 

(a) Misrepresentation 

Where a supplier makes a statement abcAlt his goods which later turns 

out to be false, at OOIlIIJQ law the legal effect of that may depend on 

whether or not the Ii1a1dnJ of the statement aIIDUIlts to deceit. To prove 

that it aIIDUIlts to that, the p.JrChaser must aheM that: (5) 

i) the statement was a false representation of fact when made; 

ii) the representation was made with knowledge that it was false or 

withoot belief in its truth or recklessly; 

iii) the representation was made with the intention that it shculd be 

acted upon by the purchaser or by the class of perscns inchrlirg 

him, in the roamer which caused damage to him am 

v) the pJrChaser acted on the :representation am suffered damage as a 

result. 

Now a few points need to be made here. First, altha.lgh generally to 

be guilty of deceit the supplier nust have made an affinnative 

statement, mare ncn~losw:e can also be actionable as a 

mim:epresentatial of fact.(6) Similarly, an expression of opinion may 

anDUnt to a representation of fact. (7) 

Second, 1aDfledge here must be UIderstood to mean a conscious am 

deliberate pl:OpIlgatial of falsehood. '!hus if at the time of making the 

claim abrut quality, the supplier had halestly forgotten that it was 

false, it can not be argued that the statanent was made fraudulently. (8) 

Of course it shculd be ~ized that if a person can:oot recollect a 

fact or does not 1aDf it, he IIIlSt say so. If al the other harXi he 
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chcx:>ses to make a categoric statement that the truth is one way or the 

other, he runs the risk of being deceitful. For by saying that the fact 

was so or not so, he takes upon hbnself the responsibility of a positive 

statement upon the faith of which he kn.ows sanebody is going to deal for 

valuable consideration. (9) 

Third, if the supplier makes what is a false statement of fact but 

honestly believing it to be true, that is not a deliberate 

dissemination of falsehood on his part arrl therefore can not be deceit. 

But the ground on which the belief was held and his means of knCMledge 

will be important in determining whether or not the belief was honestly 

held. (1 0) Of course lack. of reasonable grourrls alone, unaccanpanied by 

wilful disregard for the importance of truth will not suffice to 

constitute deceit. (11) HcMever if the inadequacy of grounds upon , ... hich 

the belief is held is caused by recklessness on the part of the supplier 

in that he deliberately ignores the truth or does not care whether or 

not his claim that the gocxls are of a particular quality is false, he 

can not legitimately claim to have an honest belief in the truth of the 

claim. (12) Consequently in the eyes of the law he will have ccmnitted 

fraud just as much as the person who consciously makes a false 

representation of fact. 

Fourth, although the statement must have been canmunicated to the 

purchaser am it must have influenced his mind at the time of concluding 

the agreement (13), it is not necessary that it be the sole influential 

factor; it c:oold be one of several factors which affected his decision. 

Arrl finally, because deceit concerns what the defendant knew or 

believed, the alleged false statement must be interpreted in the way 
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the defendant understood it when he made it. If it is capable of being 

understood in roore than one sense, then unless he used the ambiguity to 

deceive the plaintiff, the defemant can only be liable for deceit if he 

intended the statement to be understood in the sense in which it was 

false. And it does not matter for this purpose that the rrore natural am 

reasonable interpretation is that put upon the statement by the 

plaintiff and that according to the interpretation, the statement is 

false to the defemant's knowledge. (14) 

Fran what has been said above it will be seen that deceit is not 

easy to prove. And that is particularly so because the general view is 

that deceit is a very grave allegation to make against anyone and that 

in the absence of clear evidence showing a deliberate lie on the part of 

the person making the disputed statement, courts tend to be wary of 

holding that the plaintiff's case has been established. That attittrle is 

illustrated by the case of Derry v Peek (15) where directors of a 

CXJnpaIly represented in a prospectus that the canpany had the right to 

use steam in running its trains. Although it was shown that the 

directors knew that when made the representation was not true, the House 

of Lords held that the directors were not guilty of deceit because it 

was not proved that they had deliberately lied when they made the 

statement. 

But there is a suggestion that a misrepresentation of fact may be 

actionable at oammon law if it is shown to have been made without 

reasonable care. That is said to be the result of Hedley Byrne & Co Ltd 

v Heller Partners Ltd (16) where the House of Lords held that in the 

absence of a contractual or fiduciary relationship between the parties, 
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the maker of the false statement will be deemed to have been urrler the 

duty to exercise reasonable care when makiB;J the statenent if there was 

between him am the reoepient of the statement what they called a 

'special relatialship'. 

This relationship was nat defined nor was it definitively state:i as 

to when it will be deena:l to exist. But it is clear that the pith of the 

principle of law emmclated in that case is the express or implie:i 

ClSSUIlPtion of responsibility for the statement by its maker. (17) 'n1us 

for the present purposes, the question to be answered is whether that 

~ the situatioo where a supplier of goods urXier a credit 

agreement makes a false statement to the p.trChaser of those goods in the 

process of negot1atioos which ultimately culminate in the conclusion of 

the credit agreement. In the course of his judgement Iord Devlin did say 

in CD! place that: 

". • • where there is a relationship equivalent to 

ocntract, there is a duty of care". (18 ) 

And in another place he also said that where the maker of the statement 

does not expressly urXiertake reapcmsibility for the statement, the 

presence of ocnsideration may be very good evidence that such 

responsibility has been assumed by him. (19) The implicatiCXls of that are 

clear. First, sinoe the relatialShip IOOSt equivalent to OOIltract is 

a:ntract itself, then a carelessly made representatioo which causes loss 

to the representee who relies CXl it to establish a cxmtractual 

relationship with the representor shoold be actiaJable urXier HeUey 

Byrne. Secx:ni, persons in the p:rocess of negotiating a exmtract am 

arguably be called parties in a relationship which is 'equivalent to 
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oontract I. Thus an actial must lie whenever I in the preliminaries one 

party by making a representation which he ought to have known was false 

causes loss to the other I • (20) Thil:d, the existence of oonsideration in 

the a>ntract irrluced by the carelessly made representation would justify 

the implication of a duty of reasonable care on the part of the 

representor when making the representation. 

'!bat was the view of the Cant of Appeal in Esso Petroleum v Mardon 

(21). In that case the plaintiffs let a petrol fillirg station to the 

defendant with a representatioo that its thra.lghput in the third year 

walld be a:roun:I 200,000 gall.oos. 'lbe deferx1ant thought that the 

throughput might only be half of that figure rut he acceptErl the 

plaintiffs I estimate because they appeared to have greater experience in 

the matter than he had. When the thra.lghput failErl to reach the 

pxojected mark, the station turned out to be uneoonanical am the 

defemant PJrPQtted to give up the tenancy as a result. '!he plaintiffs 

replied by suing him for arears of rent. Thereupon the defemant 

oounter-claimed for damages, allegin;J inter alia, that he had been 

induced into the tenancy by a negligent misrepresentaticn about the 

throughput made by the plaintiffs. 'lbe <hurt of Appeal u{i1eld the 

defeniant I s claim. In particular Lam Denning MR said: 

"[ If a person makes a repx:esentatioo of fact] to another 

• •• with the intention of irrlucing him to enter into a 

contract with him, he is u.tXier a duty to use reasonable 

care to see that the representation is oorrect ••• If he 

negligently gives unsoond advice or misleadin;J 

infannatioo or expresses an erroneous opinion, am 
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thereby induces the other side to enter into a oontract 

with him, he is liable in negligence". (22) 

Shaw LJ specifically a&iressed his miOO to the question whether or not 

Herlley Byrne applies to pre-oc:ntractual representations. In his view, he 

fourXl it difficult to see 

"... why,in principle,a right to claim damages far 

negligent misrepresentation which has arisen in favour of 

a party to a negotiation shruld not survive the event of 

the naking of a CXXltract as the outa::me of that 

negotiation. It may of oourse, be that the oontract 

ultlnately made shows either expressly ar by implication 

that once it has been entered into the rights arrl 

obligatials of the parties are to be those am only those 

which have their origin in the OOlltract itself. 

In any other case there is no valid argument, apart fran 

legal technicality, far the pr:oposition that a subsequent 

CDltract vitiates a cause of actioo in negligence which 

had previously arisen in the course of 

negotiations". (23) 

aIt there is a oore £umamental :reasoo far holdin;J that a 

pre-oontractual representation which is nade without :reasonable care 

sln.U.d be actionable at cxmlbll law. As will be shown l:lel.c:M, far such a 

representation to be regarded as a warranty one of the potent factors is 

the relative positions of the parties. If the representation is abrut 

saneth1rr:j which the representor ought to know roore than the representee, 
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the representation will be held to be a warranty. (24) NC7t1 since the 

legal effect of holding that a warranty exists is to give the plaintiff 

a right to sue for damages if the warranty is broken, there is no good 

reason why he should be worse off because he chooses to base his action 

for the same statement on misrepresentatioo. (25 ) 

Remedies Far Misrepresentatial 

i) Damages 

It is not clear fran the authorities whether if a contract is 

irduoed by a misrepresentation the innocent party can brin:.J an action in 

CDltract for the misrepresentation. Historically, no such action was 

available. '!he victim of a misrepresentation had his I"eITB'ly in a tort 

action for deceit even though the misxepresentatial in fact annunted to 

an express term of the oontract it had 1muoed.(26) Now although through 

aSSl!!J?Sit breach of an express term of a CXlIltract came to be remediable 

exclusively by an action on the contract, it does oot: appear that 

mim:epresentat1on ~t that transfonnatial as well. On the 

CDltrary, it is still thought of as remediable by a tort action, 

although it is accepted that a misrepresentation remers void or 

Of CDlrSe whether the action is in CDltract or tort is not merely of 

acadEmic inte1:est J it has a beariBJ em the aIIDUIlt of danBges 

reooverable. In a oontract actial for recovery of damages, the plaintiff 

is entitled to be put in the posit1al he would have been had the 

defen3ant oorrectly performed his obligatiem. (28) In the words of 

Villiera J in the Mal.aw1 case of Leelasana v Tal:mahaned: 
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"The general rule is that damages for breach of contract 

are a canpensaticn to the plaintiff for the damage, loss 

or injury he has suffered t:hralgh that breach. He is, as 

far as IOOI'ley can do it, to be placed in the same positicn 

as if the contract had been perfonned". (29 ) 

On the other harrl, in tort, the general rule is that the plaintiff is 

entitled to be PIt in the status ~ ante, that is, he has to be 

restored to the position in which he was before the tort was 

oamdtted. (30) As a oorollary to that, if an acticn for 

misrepresentation is in tort, the plaintiff will only be entitled as a 

general rule, to his reliance damages whereas in contract he will be 

entitled to those damages plus expectation damages. 

It can be said that the ocmtDn law does achieve, albeit in a limited 

way, this contract law result. A person can claim an irrlemnity for the 

mere fact that he was in:iuoe1 into the contract by a false 

representation although the misrepresentation may be of a type which is 

not actia1able. (31) Of oourse the indermity does not cover the whole 

spectrum of damage suffered; it only covers expenses necessarily arisin;J 

out of abligatioos created by the contract. (32) NcM if fraoo or 

negligence is also proved the effect of the indEImity will be to allCM 

the plaintiff to I'8CXNer a sum which in theory at least 0CNerS both 

reliance am expectation damages. 

ii) Refusal of Specific Perfa:manoe 

At CXllllOh law a misrepresentaticn, however described is a defence to 

an act1cn for specific perforrranoe. (33) Specific perfarmanoe being a 
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discretionary remedy oourts will not grant it unless they are satisfied 

that the party seeJdn;J it has 'clean harxls'. Thus if he obtained the 

oontract which he seeks to have specifically enforced by a 

misrepresentation of fact he may be denied the rernerly. (34 ) 

In a cnrlit agreement if the ~ were to think of availing 

himself of this defence, his cards would be acceptance of the gocxis 

which are the subject-matter of the transaction and payment of their 

PJ,rChase price. He oould refuse either to accept the goods or to pay 

their ~ price. But the supplier has the right to sue for the 

PJ,rChase price as well as for non-aoceptance of the goods and since the 

exercise of that right essentially annmts to requiring the ~ to 

specifically perfcmn his part of the agreement, the question is whether 

the purchaser can use this defence as a shield against that right. 

The Hire-Purchase Act does not expressly provide for that kird of 

situation nor does ca.se-law seem to provide a direct answer for it. 

Nevertheless there is sane gromrl for usin; the defence in this way. (35 ) 

In the Malawi case of I<haraj v Khan (36) the respon:lent awroached the 

aR;)ellant to PJ,rChase a car. He was shown by the latter a receipt which 

irxlicated that work had been carriEd out on the car. In fact the work 

invol V8i restoratioo of the vehicle after a serious accident. 

Subsequently when the respordent failed to pay the first instalment of 

the price of the car the aR;)el 1 ant brought an action against him for 

breach of OCI.'ltract. '!he respordent eotmter-claimed that inter alia the 

vehicle was not up to warranty;that when delivered it was not :roadworthy 

am that he refUSEd to accept it am in fact returne:1 it to the 

appellant wh> received it back. '!be trial magistrate rejected the 
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c::xJUIlter-claim but considered the question of misrepresentation on the 

ground of the respondent's allegatial that had he known that the car had 

been involved in a serious accident, he woold not have booght it. The 

magistrate fOUIrl that the respanent had entered into the oootract on 

the basis of an alleged misrepresentation by the appellant that the car 

was in good oanition when in fact it had been involved in a serious 

accident which impaired its roadworthiness and he therefore entered 

j1.Dgement in favour of the respanent. 

But the problem is that if the defence is regarded as a species of 

rescissioo, then it may turn out to be illusory. '!he pIrChaser may firrl 

himself tmable to use it because rescissioo would not in the 

circumstances be possible. And that is exactly what happened in I<haraj v 

I<han. On appeal the trial court j trlgement was reversed on the gJ:OUOO 

that the respanent never disaffirmErl the contract. In the words of 

Spenoer-Wil.kinsoo CJ: 

.. • • • it has been clearly laid down that a contract 

procured by frald is voidable at the electial of the 

party deframed but it remains valid mtil he has 

actually disaffiDned it. In the present case, the 

respcn:ient never disaffhmed the contract upon the groun:l 

of fram but sought to repxUate at other grouOOs. As far 

as the frald was oonoe:r:ned, therefore, the contract 

remained valid because the respondent had not disaffil:med 

it". (37) 
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iii) Rescission 

Another option open to the purchaser induced into a credit agreement 

by misrepresentation by the supplier is to bring the contract to an end, 

that is, to rescirrl it. But as irrlicated by Spencer-Wilkinson CJ above, 

misrepresentation does not remer the agreement void; it merely makes it 

voidable. It is the innocent party's election to avoid the contract 

which brings the contract to an em. (38) But although this remedy is 

important, it is subject to a number of restrictions which may make it 

of little use to the plaintiff. 

Bars to relief for Misrepresentation 

1. The Rule in SErldon v NE Salt (39) 

In Englarrl this rule is no longer applicable by virtue of 

legislative intervention. HcMever the rule is still law in Malawi arrl 

therefore it will be discussed in sane detail here. Put in a nutshell, 

the effect of the rule is that a contract which involves the transfer of 

rights in other than real property can not be rescirrlerl where the 

contract itself has been 'executErl' am the misrepresentation on the 

ground of which it is sought to rescirrl it does not amount to deceit. 

The rule has a number of weaknesses which cast doubt on its 

correctness. Firstly, contracts other than for the sale of real property 

are not 'executed' so that as applied to them, this word mctkes little 

sense.(40) Secorrlly, there are dicta in a number of cases whose effect 

is to show unwillingness on the part of courts to apply the rule. (41 ) 

Thirdly, am perhaps roore important, the rule is inc:xxnpatible with the 

facts of SecXion's case itself arrl the jlrlge's finding in that case. 
I 
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The facts of the case were that in the oourse of negotiations for 

the sale of shares in a canpany, its net trading loss was represented to 

be between £200 and £250. On the faith of that representation the 

plaintiff bought the shares. Subsequently, all the oc:xrpany' s shares 

having been transferred to him, the plaintiff took aver I'UIlI'liB3 of the 

canpany. Because of that he discxwered that contrary to& defen:3ant' s 

representatlal, the loss of the 0CI1iBllY was much larger than £250. He 

did infann the defendant about the discovery but instead of ta1d.rg 

imnediate steps to rescind the contract, he oontinued to run the oanpany 

for another three to foor IID1lths. It was at the expiry of that pericrl 

that he isSUEd a writ declarirl} that the OOlltract was oot bindin:J and 

that it ought to be rescindei. He allegc:rl that although the defemant's 

representatioo was oot fralXiulently made, rescission of the oontract 

should be allowed because restitutio in integrum was still possible. 

liJwever it was held by Joyce J mlyirl} 00. Wilde v Gibson (42), that as 

the oontract was all:eady executed, it CXJUld not be rescirded despite the 

feasibility of restitutio in integrum. 

Now alt:hc:u;Jh the ju.ic.Je a~tly follCMed precedent set by a higher 

oourt, it is clear f:ran his j\KigEment that he CXXlSidered the plaintiff's 

case as beirI} without merit. (43 ) To begin with, because the 

mis:representatlal was not fralXiulently made, the oontract was only 

voidable and therefore it was for the plaintiff to rep,diate it at the 

earliest possible nr:mant after disoovery of the real magnitlrle of the 

CXDpany's loss. But contrary to that, as Joyce J himself observe1 
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..... the plaintiff did not do this,blt ~ possession, 

he went on treating the property as his CM'l ••• for many 

IOOllths, am oontinued to do so leD] after the time when 

he had the infonnation which would lead him, at once to 

the conclusion that he had been misinfonted". ( 44 ) 

In other words, it can be said that he in fact affirmed the oontract 

through lapse of time. Besides, the jooge was oot oonvinoed that there 

had been a misrepresentation on the part of the deferrlant. In his 

opinion 

" • •• upc:n the whole evidence lam not satisfied that there 

was any representation that in:1uoe:l the plaintiff to 

enter into the oontract. I very much doubt whether there 

was any misrepresentatioo at all • •• Further, lam not 

satisfied that the representation made had the effect of 

causing the plaintiff to enter into the axltract l'lCM 

sought to be rescinded • • • I think he wanted the 

blsiness, am that he interded to take the risk whatever 

it was". (45) 

'1hus in spite of what the head-oote says, rescission was refused in 

Sea30n v NE Salt not because there was no frauiulent misrepresentation 

or that the oontract had already been executed when rescissioo was 

sought but because the ooo.tract had in fact been affirmed by the 

plaintiff's conduct and it was doubtful that the deferXJant had actually 

misled him. 

~ there is now clear authority that rescission of a contract 

for sale of other than real property is still possible nonths after 
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performance of the oontract by the vendor. In the 1983 Australian case 

of Leason pty Ltd v Princes Farm pty Ltd (46) the plaintiff bought at an 

auction a filly which was described in the sale catalogue as having been 

sired by 'Gl:ani ChalXiiere'. In fact it had been sired by 'Hail to 

Success' but neither the deferrlant nor the auctioneer who sold it on his 

behalf knew of that error in the catalogue. When sane eight IOOIlths after 

the purchase the plaintiff disc::xwerEd the error, he sought inmerliately 

to retum the horse to the defendant but the latter refused to accept it 

back. On evidence it was clear that the plaintiff had been irrluC€rl into 

the purchase by the innocent misrepresentation about the ancestry of the 

filly. It was therefore held by Helsham CJ that notwithstarnID.;J Sed10n v 

NE Salt, Wilde v Gibson and Ar!Jel v Jay, the plaintiff's right to 

rescind the oontract was unaffected by either its perfonnance or by the 

fact that eight IIDlths had elapsed since the oonclusion of the 

transaction. '!he plaintiff was thus allCMed to rescind the transaction 

and to retum the h:lrse to the defendant. 

2. Affil:nBtion of the Contract 

As indicated by the a~ oourt decisicn in Rharaj v Khan (47), 

rescission may be barred if the party allegedly misled by the 

misrepresentation upon which it is sought to rescind the oontract 

p,IrpOrts to affinn the oontract. It should be recalled that where a 

contract is rescimable, it is the act of the imooent party in either 

seekin;J a ooort order or intimating to the other party his wish to 

ter:minate it that hriB}s the oontract to an end. 'lberefore if the 

iInxlent party discovers that he is entitled to rescind the 
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oontract rut nevertheless, by wotd or OOl'duct, evinces an intention to 

proceed with the oontract, he will be rega.rx1Erl as having affinnerl the 

transaction am therefore barred fran subsequently resciming it. For 

instance in I<haraj v I<han the respcn:1ent' s failure to elect to tenninate 

the contract was considered to bar him fran subsequently repXliating it 

through refusal to pay the price. (48) And in SecHon v NE salt it was 

seen that the fact that the plaintiff oontinuErl to run the oarpany for 

sane IOOIlths after he had diSCXJYered that it was oot as it had been 

representErl by the defen:1ant was regardErl by Joyce J as disentitling the 

plaintiff fran rescirrling the contract to b.ly shares in the ocmpany. 

Now where affinnatian is dEduoerl fran lapse of time,there is a 

problem of setting the time limit. It is desirable that a limit be set 

beyax1 which the right to rescirrl sb:Ju1d oot be exercisable although all 

the relevant factors are present. Faimess at least requires that 

persons wOO sell goods to the general plblic slrW.d be allCMd to plan 

ahead wit:hcA1t the fear that they my have to unio transactialS 

previously ooncltdEd en the groond of misrepresentatioos which they 

barely renanber or of which they may only have CXXlStructive kncNledge. 

However this factor can oot be dealt with in isolation; other factors 

0CD::let'rlirq the contract will need to be considered as well. '!be type of 

product involved is a relevant factor;so too the defect oovered up by 

the misrepresentat1a1. For while sane products may still be in a 

retumable c:xnUt1a1 Dalths after their p.u:'Chase, they may be virtually 

worthless for OCIIIDerCial puqx:lses. others, at the other bani, may be 
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capable of retainiB3' that ocmnercial value for a long time after the 

sale. (49) Besides, while sane defects just take a trial run to surface, 

others will require a relatively ICDJ& use to cx:me to light. In the 

light of that, it can be argued that the plantiff should be allCMed a 

reasonable opportunity to disoover the falsity of the representation 

made about the gocxis. Already section 25 of the Malawi Limitation Act 

provides that where fram is involve::l the limitation pericxl of an action 

'shall not start to run until the plaintiff has discxwere:1 the fram or 

oould have disoovered it'. If this provision were extem.ed to all clases 

of misrepresentation, it would allC7H the cntrt to cxnsider not only the 

<XDplexity of the pnxiuct rut also the nature of the defect concealed in 

deci.Ciin:J the question of affinaation. As it is, there is no soope for 

cxnsideration of these factors. 

3. Possibility of Restitutio in Integrum 

It is a consequence of rescission that each party to the rescinded 

contract DUSt be put in his status .9!!2 ante. Subj act to what will be 

said below, each has to get back what he gave to the other party in 

performance of the contract. Put differently, the party seeld.D:J to 

rescirrl a contract for miSI:epreSentation 'rust be in such a situation as 

to be able to put the parties into their original state before the 

oontract'.(50) 

Of oourse it is not the law that a person wishing to rescind a 

contract shoold retum the pnrluct which was the subjact-matter of the 

transaction exactly as it was at the time the contract was 

oonclmei. (51) Alla.fance is made for reasonable deterioration. After 
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all, in practice it is only after the innocent party has p.lt the chattel 

to use and realisei that it does not perform as well as he had been nade 

to believe that he will elect to rescim the oontract. In Harper v 

Webster (52) decided by the then Federal Supreme Cb.lrt of Rha:lesia and 

Nyasalarxl, the appellant brught fran the respondent 387 herds of cattle. 

He was irrluoed to enter into the cxntract by what the court found to be 

a frau1ulent misrepresentation that the animals were free fran disease. 

Before the truth anerged 66 of the cattle were either slaughtered or 

sold by the appellant. When he later realised that the respondent had 

nade a false xepresentatial about the animals, he brought an action to 

set the transactioo. aside, to have the price he had paid refurrled and to 

recxwer damages. He offered to return the:remainiBJ cattle and to pay 

the value of those which had either been killed or sold. It was held by 

Cla}'den FJ that as the appellant had not dealt with the cattle in a way 

which barred him fran rescissioo. am as he ooul.d offer substantial 

restitution, he waU.d be allowed to rescind the cxntract. 

Imeed in enfarcin:J restitutio in integrum the court will take into 

aooount the use of the goods while they were in the harrls of the party 

adversely affected by the misz:epresentation and the wear oonsequent upon 

such use. '!he CXJUrt my therefOJ.'e order restitution on the oondition 

that the xepresentor be CXJltpeusated for the deterioratioo of the goods 

while in such use, it l:leirJJ considered equitable that he shoold accept 

the IlD'letary award rather than retain the fruits of his wrong~oiBJ. (53) 

As Blackb.u:n said in Erl.aJ!Jer v New 5anbrero, 

"It wwld be obviously unjust that a person who has been 

in possessioo of property urxler the cxntract which he 
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seeks to repudiate should be allowed to push it back on 

the other party's hands without accounting for any 

benefit he may have derived fran the use of the property 

or if the property has been in the interval 

deteriorated, without cx:mpensation for the 

deterioration". (59) 

In the Canadian case of Wiebe v Butcharts Motor Ltd the plaintiff 

purchased a used car fran the defendant on the latter's representation 

that the car was a new one. Soon after discovering that in fact the car 

was a used one, the plaintiff rescinded the contract of sale and later 

brought an action for damages. Hc:Mever he continued to use the car up to 

the date of the trial. The question therefore was whether the rescission 

could stand in view of that. In the British Columbia Court of Appeal it 

was held that rescission would be allowed on the arrangement that the 

plaintiff should return the car and receive back its price less an 

allowance for its use. As Robertson JA Plt it: 

"lam of the opinion that the plaintiff can make 

restitutio. When rescission is granted a Court of Equity 

can take account of profits and make allowance for 

deterioration. The application of the remedy must be 

fOC)uld in accordance with the exigencies of the particular 

case. The court must fix its eyes on the goal of doing 

what is practical and just ••• " (55 ) 

4. Jus Tertii 

The fourth ground upon which rescission may be barred is if after 
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the contract a third party acquires proprietary interest in the 

subject-matter of the contract.(56) Such a party must of course be 

someone who acquires the chattel without notice of the misrepresentation 

and for valuable consideration. Thus if knCMS that the original contract 

was tainted with a misrepresentation his subsequent acquisition of the 

goods even for valuable consideration can not stand in the way of 

rescission. 

5. When the Misrepresentation bec:x:mes 

a term of the contract 

A representation made prior to a contract may later became a term of 

that contract. (57) That may be done by the parties to the contract 

expressly incorporating it into the contract or by a court subsequently 

declaring it to be such a term. (58) Once that happens, it is said that 

the falsity of the representation will be treated as a breach of 

contract and not a ground for rescinding the contract for 

misrepresentation. 

That is said to be the result of the case of Pennsylvania Shipping 

v Compagnie Nationale de Navigation.(59) In that case the defendants 

made certain representations about pipelines, outlets and heating coils 

of a ship which the plaintiffs intended to charter. The statements were 

embodied in the charterparty agreement as I guaranteed I. In fact the 

representations were false and the plaintiffs ultimately refused to take 

the vessel. At trial the issue for determination was whether the 

contract could still be rescinded for misrepresentation even though the 
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alleged representations had beoane part of the oontract between the 

parties. It was held by Branson J that the representations having becane 

merged in the charterparty, the question was no longer one of rescission 

for misrepresentation rut of breach of oontract. The representations 

were found to be oorrlitions precedent of the charterparty for whose 

breach the plaintiffs were held entitled to repudiate the agreement. 

It is curious that although this issue had previously come up in 

litigation, Branson J thought that he was on virgin territory and his 

jtrlgement can not be reoonciled with that in the earlier case. That 

earlier case is Cgnpagnie Francaise de Clemin Fer Paris-Qrleans where a 

vessel was represented as being 'ready in Liverpool on July 1'. The 

representations was later inoorporated into the charterparty agreement 

drawn by the parties. On the question whether the representee thereby 

forfeited his right to rescirrl the agreement for misrepresentation, 

Roche J said: 

" ••• inasrm.Ich as the representation is oontained in the 

Charterparty and has becx:Jne a term and concH tion of the 

oontract, ••• I agree with the answer given ••• that the 

representation does not cease to be a representation 

because it is also made in the oontract ••• I hold that 

there was a representation here and that the plaintiff 

Canpany has, unless they have lost it for other 

reasons, the right or remedy of rescission which exists 

by equitable rules, am I think by CXJI'I'OC)n law rules as 

well ••• " ( 60 ) 

Because this case was not referred to in Permsylvania ShiFPing, the 
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legal position on this matter is rather unclear. But bearing in mind 

that a misrepresentation is not necessarily a 'lesser wrong' than breach 

of oontract, the view of Roche J is to be preferred. Indeed to hold 

otherwise would in sane cases produce inj ustice because if the 

misrepresentation as inoorporated beccmes a warranty, the innocent party 

would be worse off than if it had remained as a misrepresentation. (61 ) 

6) Exclusion of Liability for Misrepresentation 

As shcMn in Olapter 2, at CCllI'OC>n law a party to a oontract can by 

an appropriately drafted clause limit or exclude altogether his 

liability under the CX>ntract for certain breaches.(62) And it was 

suggested in Boyd & Forrest· v Glasg(M & SW Rly (63) that such a clause 

can be used to deprive the innocent party of the right to rescind the 

contract for misrepresentation. But it is probable that where the 

misrepresentation am:>unts to deceit, the clause may not be enforced.(64) 

Of oourse a better view walld be to reaove the right of the proferens to 

use an exclusion clause to excltrle the other party' s right to rescind a 

oontract irrluced by a misrepresentation. As argued earlier, 

resp:>nsibility for misrepresentation is voluntarily asstmled by the 

representor. COnsequently if before the representation is acted upon, he 

expressly limits or disclaims responsibility for it, that is one thing. 

Ibiever it is a different thing where that is sought to be done by a 

contractual term. As the effectiveness of that term derives fran the 

operation of the oontract, which is itself a result of the 

misrepresentation of which it is sought to exclude or limit liability, 

it is logically unacceptable that the innocent party's relief should be 
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extinguished by such a tenn. (65 ) 

It is perhaps worthy pointing out here that in England nruch of the 

law on misrepresentation was changed by the Misrepresentation Act of 

1967. The Act is an implementation of the Tenth Report of the Law Reform 

Camti ttee. ( 66) It has six sections but for the present purposes, only 

four of them will be discussed. Section 1 provides that relief for 

misrepresentation may still be available to the representee 

notwithstan::ling that the misrepresentation has becx:xne a tenn of the 

contract which it irrluced or that the contract has been executed. (67) 

This reverses the effects of SErldon v NE Salt and Pennsylvania Shipping 

v Cbmpaigne Nationale de Navigation. Section 2 creates liability in 

damages for non-fratrlulent misrepresentation where the representor fails 

to sh.cM that he had reasonable grounds for believing that what he 

asserted was true. It further enacts that in sane cases a court may 

award damages for a non-fraudulent misrepresentation in lieu of 

rescission am that such damages will be recoverable independently of 

any damages awardErl for lack of reasonable ground for belief in the 

truth of what was asserted. Section 3 restricts a representor's reliance 

on a clause excluding or limiting liability for misrepresentation. 

Section 4 provides that where a contract for the sale of goods has been 

induced by a misrepresentation the royer can not be deemed to have 

'acceptErl' the goods within the meaning of the English sale of goods 

(68) unless he has had the opporttmity to examine them. 

The nature of this work does not allow a detailed discussion of the 

Misrepresentation Act (69) am for that reason much of what will be said 

here will be in the nature of general carments. First, it has been noted 
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above that prior to 1967 it was not clear at ccmron law whether a 

oontract for the sale of other than realty could be rescinded for 

misrepresentation which did not arrount to deceit. The Act does not 

specifically deal with that problem although it is clear fran the words 

in section 2(2) that 'where a person has entered into a contract after a 

misrepresentation has been made to him otherwise than fraudulently and 

he would be entitled, by reason of the misrepresentation ••• ', that now 

such a rescission is possible. But the difficulty is that there is 

nothing here to suggest that it was that uncertainty which was intendErl 

to be resolved by these words. On the contrary, it is possible to argue 

that by using the words 'am he would be entitled. •• to rescirrl the 

oontract', the Act was merely taking cognizance of the pre-existing 

distinction between contracts which were rescindible on the ground of 

non-fratrlulent misrepresentatioo and those which were not and not to 

change the situation (at least insofar as the provision in section 2 ( 2 ) 

is concerned). 

Seoorrl, it has been shown that at ocmnon law the position is unclear 

as regards a clause which seeks to exchrle the representor's liability 

for misrepresentation. '!he Act does not adequately solve this problem as 

well. It provides that reliance at an exemption clause generally may be 

allOWErl if the PI'Oferens satisfies the oourt that it would be reasonable 

to allow him to rely on it. Now whether or not reliance \lJQUld be 

reasonable is a question of fact to be determined by consideration of a 

list of factors enumerated in the Unfair Q:mtract Tenns Act. (70) HCMeVer 

these factors do not show what would be the effect of the fact that the 

misrepresentation whose liability it is sought to exclude arrounts to 
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deceit or that it was made without reasonable care. Indeed it would be 

unjust that the question whether a clause excluding liability for an 

innocent misrepresentation should be enforced should be decided by 

reference to the same factors which would be relevant if the 

misrepresentation anounted to deceit or had been made negligently. To 

quote Lord James in Pearson v Dublin Corporation: 

"The protecting clause might be inserted fraudulently 

When the fraud succeeds, surely those who designed the 

fraudulent protection can not take advantage of it. Such 

a clause would be good protection against any mistake or 

miscalculation, but fraud vitiates every contract and 

every clause in it. As a general principle I incline to 

the view that an express tenn that fraud shall not 

vitiate a contract would be bad in law ••• " (71) 

Third, it was once thought that section 2(1) imposes liability for 

misrepresentations made without reasonable care. (72) But it now seems 

that that speculation was not wholly correct. In the nnre recent case of 

HcMard Marine v open (73) during negotiations for the hiring of 

barges, the plaintiffs' manager represented the capacity of the barges 

to be 1,600 tomes when in fact it was only 1,055 tonnes. Although the 

representation was false, it does not appear that it was made 

fraudulently. When after the defendants had hired the barges they 

discovered the truth, they refused to pay the hire rent for the barges. 

The plaintiffs then withdrew the barges and brought an action to recover 

the outstaOOing rent. '!he deferrlants counter-claimed for damages under 

section 2 (1) of the Misrepresentation Act am for negligent 
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misrepresentation under Hedley Byrne v Heller Partners. It was held by 

the majority of the Court of Appeal that since the plaintiffs could not 

show that their manager had an objectively reasonable ground for 

disregarding the 1,05S-tonne figure in preference for the figure he 

gave, there was liability under section 2(1). Besides, the plaintiffs 

were found liable for breach of the common law duty to exercise 

reasonable care when making representations. It was found that the 

infonnation sought by the defendants about the capacity of the barges 

was important and that the defendants had no ready and direct means of 

establishing its veracity. These factors, said their lordships, together 

with the relationship between the parties, imposed a duty on the 

plaintiffs to exercise reasonable care when making representations about 

the capaci ty of the barges. Discussing section 2 (1) Lord Denning MR 

said: 

"This enactment imposes a new and serious liability on 

anyone who makes a representation of fact in the course 

of negotiations for a oontract. If that representation 

turns out to be mistaken, then, however innocent he may 

be, he is just as liable as if he had made it 

fraudulently [H]e is made liable, unless he 

proves, and the burden is on him to prove, that he had 

reasonable ground to believe and did in fact believe that 

it was true". (74) 

Bridge IJ, as he then was, adjed: 

" [T] he liability of the representor [under section 2 (1 ) ] 

does not depend on his being lll'rler a duty of care the 
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extent of which may vary according to the circumstances 

in which the representation is made. In the course of 

negotiations leading to a contract the 1967 Act imposes 

an absolute obligation not to state facts which the 

representor can not prove he had reasonable ground to 

believe". (75) 

The effect of this case is that although the oommon law trichotomy of 

fraudulent-negligent-innocent misrepresentation still subsists in 

England, to recover damages under the Misrepresentation Act, it is 

necessary only to prove that the representor had no reasonable ground 

for believing in the truth of what he stated. 

Finally, section 2(2) establishes the new rule that the general 

effect of misrepresentation is either rescission of the contract or a 

claim for damages. Now insofar as the innocent party will recover 

damages only where at cammon law he might have been allowed to rescind 

the contract, this rule represents a retrogression. Besides, it is not 

clear whether where a misrepresentation has been incorporated into the 

contract as one of its terms, the innocent party can rescind the 

contract for misrepresentation under section 1 and additionally, claim 

damages for breach of contract urrler the general law of contract. 

b) The Statement about the Quality of Gocrls as a Tenn 

of the Credit Agreement 

An alternative way of pursuing a false claim made about the quality 

of goods supplied under a credit agreement is to bring an action for 
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breach of the agreement. The essence of the action would be that the 

claim was a tenn of the credi t agreement. But since the statement may 

have been made by the manufacturer of the goods or a credit broker with 

wham the purchaser has no contractual relationship, the preliminary task 

will be to see how to get around the stricture of privity of contract. 

1. Agency 

An agency may be described as the relationship between persons one 

of wham expressly or impliedly consents that the other should represent 

him or act on his behalf am that other person agrees to do so. (76) The 

one to be represented or on whose behalf an act is to be done is called 

the principal while the one to represent him or act on his behalf is 

called the agent. The latter's authority to act for the principal may 

arise fran an express or implied consent by the principal made to the 

agent or to a third party. 

Often manufacturers are involved in the marketing of their products 

in an active way. Apart fran running shops which actually sell those 

goods to consumers, they may control these out-lets in two other ways, 

just to mention a few. Firstly, by manufacturing own-brands. (77) Here a 

retailer markets goods which appear to be his own make but which in fact 

are designed am produced by sanebody else. The goods bear the 

retailer's brand name am they may be manufactured according to 

specifications set by him. Yet for all purposes the goods may be the 

product of an undisclosed manufacturer who agrees to master-mind the 

success of the bram. Secorrlly, the retailer may be operating under a 

franchise. Urrler this arrangement the owner of a product identified by 
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a brand name obtains distribution at the retail level through an 

affiliated dealer without the owner disclosing himself. The dealer has 

full title to the goods and runs the retail business in his own behalf. 

However it is the product owner who controls haw it is to be be 

merchandised through the merchandise contract under which the retailer 

as the franchisee agrees to adopt certain policies on pricing, 

advertising, sales quotas and to buy all his supplies of the product 

fran the franchisor, i.e. the product owner. 

In these circumstances it is arguable that for the purposes of the 

prcrluction or sale of the product concerned, the manufacturer and the 

retailer are either not two separate persons or are tied together by 

what in fact arrounts to an agency relationship. Consequently the 

marketing of such a product or the making of any claim about its 

perfonnance and quality by its apparent 'manufacturer' should legally be 

considered acts of an agent exercising his actual or apparent authority. 

And as shown in Chapter 5, this contrivance can also be applied to the 

dealer-finance canpany-purchaser situation. Of course no case has yet 

been brought on the basis of this contrivance and there is no indication 

of what would be the judicial reaction to it. But if the reasoning 

behind it is accepted, it could make it possible to bring an action in 

contract against a supplier of goods under a credi t agreement for a 

statement about the gcx:rls printed or embossed on the goods themselves or 

on the wrapper in which they are supplied by their 'manfucturer' on the 

ground that it was made by saneone acting as agent of the 

supplier. (78) And it would not make any difference for this purpose 

that the case was one of own-brand or franchisement. (79) 
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2. The Concept of Collateral Contract 

Not all cases of 'non-privity' statements will fit under the concept 

of agency. As a result the purchaser may have to rely on the concept of 

collateral contract. It is an established principle of contract law that 

a statement made in advertisement can arrount to a term of the contract 

made on the strength of that advertisement. (80) If the statement is made 

by the manufacturer of the goods which are the subject of that ensuing 

contract or by a credit broker who introduces the purchaser to the 

supplier of goods under credit agreements, the purchaser could sue on 

the statement in contract by establishing that there was a collateral 

contract between him and the maker of the statement. (81 ) 

In Andrews v Hopkinson (82) the plaintiff approached the defendant,a 

garage proprietor with a view to buying a second-hand vehicle on 

hire-purchase terms. The defendant assured him that 'It's a good little 

rus. I would stake my life on it; you will have no trouble with it'. The 

plaintiff then agreed to hire the car from a finance company to whom the 

defendant had in the meantime sold it. Subsequently the plaintiff facerl 

a number of problems with the vehicle as a result of which he got 

injured. It was held that although there was no contractual relationship 

between the plaintiff and the defendant, the latter was liable in 

contract for the plaintiff injury because the representation made about 

the car was a 'collateral warranty' on the faith of which the plaintiff 

entered into the hire-purchase agreement with the finance canpany. And 

explaining the concept of collateral contract in Shanklin Pier v Detel 

Products ~ Nair J said: 

"[ There is] no reason why there may not be an enforceable 
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warranty between A am B support:Erl by the consideration 

that B sln1ld cause C to enter into a OOlltract with A or 

that B sln11d do sane other act for the benefit of 

A".(83) 

And in Wells (Merstham) Ltd v Bucklarrl Sand & Silica:timmd Davies J 

ad:1ed: 

"As between A (a potential seller of gcxxls) and B (a 

potential blyer), two ingredients, and two only, are in 

my jl.rlgement required in order to bring about a 

collateral OOlltract oont:airliBJ warranty: (1) a pranise or 

assertion by A as to the nature, quality or quantity of 

the goods which B may reascmably regard as being made 

a.ni.I'ro oont.raher¥tl, ani (2) aoquistion by B of the goods 

in reliance em that pranise or assertion. [T]he 

cx:nsideratiem given for the pnmise [or asserticm] is no 

IOOre than the act of enteri.Ig into the main contract. 

GoiB;J ahead with that bargain is a sufficient price for 

the pranise [or assertioo], witlnlt which it would not 

have gal8 ahead at all. And a warranty may be enforceable 

notwit:hst:arding that no specific main oontract is 

discussed at the time it is given ••• " (84 ) 

'!he CD'lOept of collateral CXllltract has been used exclusively to 

:recover damages. (85) HcJwever oonceptually, there is nothin;J to suggest 

that it can not also be used as a basis for returning the goods either 

far a replacement or to have its price paid back to the PJrChaser. But 

the fact that such an actioo will be bl:ouqht against the manufacturer of 
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the goods or a credit broker rrakes it inoonoeivable that any court of 

law oould allC1tf that the cxnoept be used to return the product to the 

suwlier f:ran whan the pn'Chaser may have obtained it, unless there was 

a good chance of the supplier obt.ainirg irdemnity for that fran the 

manufacturer or credit broker. 

3. Incx?rporation of the statanent into the Credit AgIeement 

between the Purchaser am the Supplier 

A third way whereby the};UI'Chaser can sue in oontract for the 

falsity of a statement about the goods obtained umer a credit agreement 

made by the manufacturer of those goods or a crEdit broker is by 

establishiD1 that the statanent was part of the credit agreement between 

the purchaser am the supplier of the goods. If the latter repeats the 

stat:aDent at the time the agreement is entered into, the plI'Chaser oould 

8l:9Ue that by so do1n:J, the supplier was oot ally adopting the statement 

as his own b.tt also (in the process) rnakiD3 it part of the credit 

agreement. But even if the supplier does oot 'bring in' the statanent in 

this way, there is another way whereby it may be inoorporated into the 

credit agreement. 

At CUlliU1 law, where parties have entered into CX>ntract, it is open 

to any 0Ile of than to Plt forward as part of that contract any unsigned 

writing relating to the subject-aatter of the contract. That is normally 

done where the party ~ the writing wishes to limit or excll.de 

his liability under the contract. Now so loog as the writiB1 is oot 

first advanced after the oa:lclusial of the contract am it is slum that 

the other party had notice of it before the contract was ooncll.ded, the 
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writing may be enforced as part of the contract. (86) Such notice is 

said to be established if at the time the contract was made the other 

party had actual knc:Mledge of the existence of the writing or should 

have knc:Mn about it as a matter of general knowledge or as a matter of 

trade knc:Mledge or because his attention was reasonably drawn to it. (87) 

Of course in both cases, rut rrore particularly in the case of 

constructive knowledge, the party sought to be charged with knowledge of 

the writing can not be bound by the writing if it is unusual, varies 

fran previous writing on the matter or if it is inaccessible or is 

presented in an obscure am misleading way. 

It is sutmitted that the same reasoning ought to be employed with 

respect to statements about gcx:rls made in the context urrler discussion 

here. It could be argued that the supplier of the goods knew about the 

statement because it is carm::>n kncMledge or trade knc:Mledge that the 

marrufacturer of the gcx:rls in issue does (or manufacturers generally do) 

accanpany the gcx:rls with such a statement. It could also be argued that 

the suwlier acquired knowledge of the statement through previous 

dealings in that product. Irxleed it may well be that the statanent was 

part of the contract between him am the source where he obtained the 

goods. Of course as irrlicated above, if the statement is unusual or 

UIloatlOOn, the ~ WOlld have to prove that the supplier had actual 

knowledge of it at the time of concllrling the credit agreement. 

Of course incorporation of the statement into the credit agreement 

will not be the ern of the matter. It will still have to be detennined 

whether the falsity of the statement slnlld be remedied by an action in 

contract. Arrl whether it should be so remedied, the answer is said to 
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deperd on whether the statement was made an1m:> oontraherxU, that is, 

with an intentioo that it should have contractual force. '!hat question 

will be dealt with below. But here it should be pointErl out that in 

answerirg the questicm there is a policy question which has to be made 

as to whether the supplier under the credit agreement shoold be allowed 

to exclooe liability for such a statement. For if that was not allowed, 

the supplier woold in effect be made strictly liable for the statement 

of which he my know notl'liB,;. On the other ham, if exclusion of the 

liability were al.l.owed, there would still be cases where the 

incoIporaticn advocated here woold operate like a booby trap to \llVcU'Y 

suppliers. But since suppliers geIJerally will be in a better position to 

obtain indemnity for damage caused by such statements fran makers of the 

statements, this IIDie of pursuiD:J pre-oontract statements is defensible 

even if the supplier is not allc::Med to exclooe liability for the 

statements. 

4. Secticm 17 of the Mercharrlise Marks Act of Malawi 

Finally, the purchaser could also sue (Xl the statement in contract 

if he can show that it aaamts to a false trade descripticm. Section 17 

of the Mercharrlise Marks Act of Malawi prcwides that any person who 

sells any goods to which a trade description is applied will be deemai 

to warrant that the description is true. The full implicatioos of this 

pravisicm am discussed in Olapter 7. li:Jwever here it is important to 

nate that a purchaser uMer a credit agmement can sue for breach of 

cxntract ua:1er this pnwisial even if the statement is not made by the 

supplier who supplies the goods to him under the agreement. Of ooorse if 
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the statement is not printed or embossed. on the goods themselves or on 

the wrapper or oontainer in which they are supplied or on anything 

attached to the goods, the application of section 17 will be very 

limited. (88) 

Classification of 'l'eI:ms of a Credit 1vp:'eement 

am the Calseguenoe of break.irg those Terms 

The Hire-Purchase Act seems to adopt the division of terms of a 

contract into' ocni! tial' an:} 'warranty'. Section 11 (2) of the Act 

provides that every credit a~t governed by it shalloontain 'any 

warranties or Clalditioos implied in a oontract for the sale of goc:rls 

UIXier any enacbnent or under the CCilI'Oll law applicable in Malawi'. But 

there are a number of issues which this provisim raises. First, the Act 

does not define the wards 'cxniition' and 'warranty' am therefore the 

questioo. is whether secticn ,'( 2) is to be understoc:rl as also 

incmporatinj into the law of these credit agreements the sale of goods 

law at these two words. Sec:x:c1d, the Act does not spell rut remedies for 

breach of warranty an:} ocxrliticn so that one waDers whether or oot 

sectial " (2) is interded to inclu:ie r:ane:lies provided by the law of 

sale of goods for these breaches. And it shoold be mentionai here that 

the ooooepts of aocept:anoe an:} passin} of property are crucial to the 

grant of the nmedy for breach of a oon:litial. of the oontract for the 

sale of qcxxis. Clearly these cxncepts do not fit in with credit 

agreements, thus further illustratiD} the unsatisfactoriness of sectioo 

, , (2). ltbreaYer, UIXier the law of sale of gcxx1s even where there has 

been breach of what is clearly a a:niition of the ocntract, the 
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purchaser can elect to treat that as a breach of warranty, arrl a 

stip,1lation can be a warranty even if it is called a oorrlition in the 

contract arrl vice versa. (89) Yet there is nothing in the Hire-Purchase 

Act to show whether or not this too is part of the law of credi t 

agreements. '1berefore the discussion which follows should be read 

subj ect to these uncertainties. 

A ~IS I"eIllErly under the sale of Gocrls Act (which unless 

stated othexwise hereinafter refers to the Malawi Act) for a statenent 

made about the goods which are the subj ect-matter of the contract for 

the sale of gcxrls deperrls on whether the statement can be regarded as a 

warranty or oorditian of the contract. '!he Act also provides that a 

stiWlation may be a cxn:1ition of the contract for the sale of gcx:xls arrl 

further states that: 

"Whether a sti'Pllatian in a contract is a OC>Irlition ••• 

or a warranty • • • shall deperrl in each case on the 

CXXlStructian of the contract; am a stipulation may be a 

cxn:1itim, thoogh called a warranty in the contract." 

(90) 

Because of this fluidity in the demarcation between a warranty and a 

cxn:1ition, it is necessary to examine cxn:1itions urrler which a statement 

will be deemed to ancunt to a warranty but not a oorxlition. 

a) warranty 

'!he first problem which the nanenclature of the Act raises is that 

whereas as just seen a stipUatim can be a warranty, elsewhere it is 

stated that a warranty is a type of contract. Section 2(1) of the Act 
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defines 'warranty' as 

"an agreement with reference to goods which are the 

subject of a contract of sale, but ex>llateral to the rrain 

purpose of such exntract ••• " (My enphasis) 

Because of this courts have sanetimes refused to regard a mere statement 

of fact as aunmting to a warranty unless it was made a.nim:> oontraherrli 

or aIOCJUIlted to a separate contract' acoanpanying' the rrain agreement to 

transfer property in goods. (91) 

For instance in the non-sale of goods case of Heilbut v Buckleton 

where the plaintiff a~ on a statement by the deferrlant that his finn 

was briD:JiD3 out a rubber cx:xnpany, booght shares in the I oanpany I, it 

was held that the deferdmt was not in breach of warranty when it later 

transpired that the I~I was D± a rubber oanpany. Although it was 

generally admitted that it was the defendant's statement which irrluClErl 

the plaintiff to my the shares, the Hoose of U:>rds was of the opinion 

that the statement oould be enforced as a warranty only if it anomlted 

to a contract oollateral to the contract for the sale of shares. In the 

words of I.o1:d Haldane: 

'''!be words ••• in the oonversatioo proved by the 

respcnient were wotds which appear to me to have been 

words D± of contract bIt of representatioo of fact. No 

doubt this representatioo fanned part of the imuoement 

to enter into the contract to take shares. • • am was 

embodied in two letters ••• But neither in these letters 

nor in the conversation itself are the won:ls either 
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expressir¥] or ••• implyir¥] a special contract of warranty 

collateral to the main contract, which was ane to procure 

allotment. 

It is contrary to the general policy of the law of 

Eh;Jl.aIrl to presume the maJd.rg of such a collateral 

contract in the absence of l.cmJuage express1nJ or 

~lyinq it •••••• 

My unus, woms which on the face of them appear to be 

simply representations of fact may, if the context so 

requires, import a contract of warranty". (92) 

Lord At:kinscn said: 

"But it would oot be enoogh that [the appellant] should 

have offered to give a warranty as a tenn of the bargain 

to take shares. '!he plaintiff should accept that offer 

am act upon it so as to make ocmplete the collateral 

contract". (93) 

And Lord ltb1l1:al aQiEd that to sucoeed an the groond of breach of 

warranty, the respadent had to shc7.f 

" • •• a contract collateral to the main contract to take 

shares, whereby the defemants in consideration of the 

plaintiff tak:lD} the shares pranises that the ocmpany 

itself was a rul:iler CXJlPUlY. '!he question in issue is 

whether there was any eridenoe that such a contract was 

made between the parties". (94) 

rus approach was later adopted by the Cblrt of Appeal in aoother case 

which involved sale of goods. (95) 
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Yet in spite of that, it WOlld be incorrect to suggest that for a 

statement to be a warranty it must necessarilyaroount to an acceptOO 

offer to oontract. Secticn 13(2) of the sale of Goods Act is certainly 

against that view. Irrleei, historically, an affinnation of fact suffice1 

to create a warranty so lav:J as it <XJUld be shcMn that the maker of the 

statement inten:led to be respoosible for it. Of course it was oot 

necessary to show that he had asSlllllEd responsibility for the statement; 

it was encugh that he had induced the oontract of sale by warranting to 

be true facts which were false. 

In the case of O1aIxlelor v IppJs the plaintiff booght a stene which 

the seller represented to be a bezoar stene. In fact the stone was less 

precious than that. Coosequently the purchaser brooght an actien seeking 

a remedy for breach of an expxess warranty. In the Exchequer 01amber the 

case was rejected en the groorrl that there was no sufficient evidence to 

slor that what the seller said in fact annmted to an express warranty. 

The orurt said: 

'''Dle bare affirmatien that it was a bezoar stone w1thalt 

warrantiDj it to be so is no cause of actien; and though 

he knew it to be no ~r stene, it is not material for 

everyme in sellilq his wares will affiI:m that his wares 

are good ••• yet if he does not warrant them to be so it 

is no cause of actien". (96 ) 

'lhls decisicn does not deny the affirmational nature of an express 

warranty. Rather it is oonoerned with the distinction between statements 

for which the seller aBS1JDeS respa1Sibility, and therefore 00 which the 
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purchaser is entitled to rely, aId those on which the purchaser is not 

entitled to rely because the seller does not assume responsibility for 

thEm. Am here it is important to bear in mirrl that the basis of the 

action for breach of warranty was that the seller had warranted to be 

true facts which were in fact untrue. At the time when the case was 

decided the IlOIltIaI way for the seller to shcM that he asSUlllErl 

responsibility for the truth of what he said was to use the expression 

'warrantizarrlo verrlit' or words conveying the same meaning. (97) And 

that this was so is supported by cases decided after breach of warranty 

came to be remedied by an actioo. in oontract. For instance in Pasley v 

Freeman, alllen J said: 

" • • • an aff1l:matioo. at the time of a sale is a 

warranty, provided it appears on evidence to have been so 

interned". (98 ) 

In 8a.l.nro:i v wam Best CJ said: 

"No particular words are necessary to oonsti tute warranty 

••• If a man says, this horse is SOUIrl, that is a 

warranty" • (99 ) 

Aai in what appears to be the first nove at CXJIIIUl law to define 

warranty lord Abinger enunciated that: 

"A warranty is an expression or implied statement which 

the party [nalc.iD;J it] undertakes shall be part of the 

exntract, yet oollateral to the express abject of [that 

oontract]". (1 00 ) 

In recent times the aff1l:mational nature of warranty has been 

affimed by a number of Court of Appeal cases. In Dick Bentley v Harold 
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Smith a car dealer told a prospective bIyer that a certain car had dena 

20,000 miles only. '!he buyer then ~sed the car. But thereafter he 

disoovere:l that the statement was false. He then sued the dealer for 

danages far breach of warranty. It was held that the dealer's statenent 

that the vehicle had dcne 20,000 miles only was an express warranty for 

wtx>se breach he was liable in damages. In the words of I.ord Denning the 

then Master of Rolls: 

.. • •• it seems to me that if a representaticn is made in 

the c:xJUrse of dealings for a exntract far the very 

pu-pose of imucin} the other party to act upon it, am 

acbJally imuciDj him to act upon it, by enterin;J into 

the contract, that is prima facie ground for inferring 

that it was interned as a warranty. It is r¥>t necessary 

to speak of it as beiD;J collateral. Suffice it that it 

was inteo::led to be acted upon, an:l was in fact acted 

00". (101 ) 

And in the case of Esso Petroleum v Marden (102) where the lessor of a 

filliI¥J statioo had represented that in the third year of its operation 

the potential ~t of the station would be 200,000 galloos, his 

lordship also held this projectial as anomtiB;J to an express warranty 

far whose breach the lessor could be liable in damages. 

But roore than that, regaxdiD;J warranty as a pranissory UIdertaking 

as suggested by sectial 2 (1) of the Sale of Goods Act gives rise to sane 

ooooeptual pJ:Ob].ems. First, a pranise or acp:eement creates two 

obligatioos: the obligatioo to do the pranised act and the obligation to 

OClltpenSate the pranisee if that act is r¥>t dale. (103) But the second 
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obligation is not necessarily an alternative for the first because 

perfonnanoe of the pranised act can be enforced by a decree of specific 

perfonnanoe (104) am it would not lie in the ROUth of the pranisor to 

CU'9Ue that his real intention was not to perfonn the act rut to pay 

oanpensation instead. On the other hard, the Act regards warranty as 

creating only one obligation, that is, to pay damages on its breach. rrhe 

warrantor is under no obligation to ensure that what he warrants is true 

am in a sense he can be said merely to urrlertake to indamify the other 

party against the eventuality of the warranty beinJ false. 

Secxnny, generally, the law protects the· expectation interest 

created by a pranise to a rnud'1 greater degree than the interest created 

by a statanent or affinnat1on. 'D1e pranisee is protected even before he 

has date a.nyt:hin:J in mlianoe on the pranisor's pranise. (105) Besides, 

by means of specific perfOll'lBIlOe or an awaxd of damages reflecting that 

performance, his expectatioos are protecte;i in their entirety, even 

thJugh they may be greater than any loss or damage actually suffered 

th.roo.gh reliance on the pranise. (106) But warranty will only give rise 

to liability, as already said, if it is relied on. The warrantor's 

liability is to pay' reliance' dauages, that is, to make good any loss 

or damage suffered by the other party as a result of his reliance on the 

warranty. '!bus if the plaintiff never heard of the disputed statement or 

never pn'Chased the goods involved in reliance at it, there can not be 

any obligation on the defemant to CXlllpensate him on the groum of 

breach of warranty far any loss arising fran the fact that the 
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statement was false when made. (107) 

Warranty as a Lesser Tel:m of Contract 

Sanetimes warranty is regarded as referring to an undertaking 

~ the subject-matter of a contract where the nature of the 

undertaking .goes only to part of the consideraticn of that 

contract. (108) In this sense, which is said to be implicit in section 

13 (3) of the sale of Gocrls Act (109), warranty merely stams for a minor 

breach affect:iB] the subj ect-matter of the contract which is considerErl 

to be adequately collpeusated by an awaro of damages rather than by a 

cancellation of the entire contract.(110) In Harris v Krlc:Mles(111) the 

defendants irrlicated that the ships which they intended to supply under 

a contract to the plaintiffs had each the dead-we1.ght capacity of 460 

tals. Subsequent to the delivery of the ships the plaintiffs discovered 

that in fact the dead-weight of each vessel was 360 tons only. In an 

acticn for breach of contract it was held that as the discrepancy 

between the statement and the goods delivered was a difference of degree 

and not of kiB:1, the rx:m-a:mpliance would be treated as breach of 

warranty. 

'lbe Intelligent Bystarder Test 

Iastly, it has also been suggestej that whether a statement made 

aboo.t the subject-matter of a contract is to be regarded as a warranty 

does oot depaXl on the subjective intentioo of the parties rut what they 

can reaSCDlbly be seen to have inten:ied. (112) As lord Denning once p.lt 

it: 

''The question whether a warranty was int.en:iai depends on 

the oonduct of the parties, an their words and behaviour, 
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rather than their thalqhts. If an intelligent bystarrler 

would reaBalably infer that a warranty was intended, that 

will suffice". (113) 

What all this anomts to is that whether or oot any statement made abcut 

the subj ect-matter of a ocntract is a warranty is not sanething which 

the parties can detennine beforehan:l. Only oourts will be able to make 

that judgement after reliance has already been placed upon the statement 

and loss or damage been suffered by the purchaser. 

~ies for Breach of Warranty 

Under sectioos 2 (1 ), 13 (2) and (3) the Malawi Sale of Goods Act 

breach of warranty entitles the innocent party to an action for damages 

and not to raj ect (114) the goods which are subj ect of the contract. Of 

oourse the Act does not entirely rule oot the possibility of rejectioo 

of the goods. Sectial 53(1) provides that: 

''Where there is breach of warranty. •• the buyer shall 

not by reason ally of such breach of warranty be entitled 

to reject the goods ••• " 

'1he use of the W01:ds 'by reason ally of such breach' clearly irdicates 

that there may be cases where a warranty can give rise to the right to 

reject the goods. One such case is probably where the parties expressly 

agree that the innocent party shcW.d be allowed to reject the goods if 

the supplier breaches any warranty made about than by the latter. (115 ) 

M:>reover, theoretically, such a right may exist even where the 

cxntract does not expressly confer it. If warranty is regarde:i as an 

un:iertakir¥J collateral to the ocntract of sale (116) (am the Sale 
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of Goods defines that OOIltract as an agreement to transfer property in 

the goods which are the subj ect of the sale (117» breach of warranty 

cnght not to revest the property back to the seliler because the 

property passes by virtue of the OOIltract of sale arXl not the warranty. 

However where warranty is a lesser term of the OCXltract of sale itself, 

that argument is difficult to maintain arXl rejectioo should in theory be 

aliCMed unless breach of the warranty does not deprive the p.n:chaser of 

a substantial benefit of the seller's performance or can be adequately 

oanpensated by an award of damages. 

Another argument for wide availability of the right to reject is 

that the right to damages which is taken to be the basic remedy for 

breach of warranty will in many cases be illusory, if not wholly 

useless. For instance, where the purchaser suffers no other hann than 

the nca-ocmplianoe of the goods with the warranty, rec::xJVerable damages 

may be so miniscule as not to justify him briBJing any action against 

the supplier for breach of the warranty. And yet the noo-ocmpliance may 

cause irritatials am inoonvenienoes which deprive the fA.lI'Chaser of 

cxmfortable enjoyment of the goods. Qmsequently, he must be allOtlEd to 

get the goods replaced with those which oonfonn with the warranty 

without runni.D) the risk of an actioo by the supplier for wror¥1ful 

refusal to accept the goods. As Williston once said: 

" • •• where a bIyer blys a horse,warranted sound, the real 

thing he is after is a sound horse. It is the performance 

of the warranty, not damages for the breach of it which 

is in his mirrl. He does not want an unsamd horse, worth 

half of the ncney, ard the difference in damages". (118 ) 
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b) Ccnlition 

It was shown earlier that urder the Sale of Goods Act a statement 

made aboot goods which are the subj ect-natter of a oontract for the sale 

of goods can annmt to a cxn:titioo of that cxntract. (119) But unlike 

warranty, the word 'cxn:titial' is oot define:l by the Act. Since like 

warranty, the word has different shades of meaning ( 120), to un:1erstarrl 

its usage within the ocntext of ocntracts for the sale of goods, it is 

important to examine criteria which have been developErl by courts to 

distir¥Juish it fran warranty. 

i) Contractual Intentia'l 

To deteJ:mine whether a particular stifAllation made by one party to a 

contract annmts to a oon:litia'l of that CCIltract courts have examined 

what they regard as the intantial of the parties with respect to that 

statanant. '1lle point here is that although the parties may not have 

expressly designated it as a cxnUtioo, their otnfuct (121) may show 

that they interded that nal~11anoe with the statement should entitle 

the innocent party to with:lraw fran the ocntract. (122) For example, in 

HarliIg v ~ the defendant put up a heifer for sale by auction. When 

the animal appeared in the riB} 00 one made a bid ~ to its 

unpranisiBJ look. 'lhereupon the defendant said that there was nothing 

wrcn:J with it in every respect, and that he woold be williB} to take it 

back if it turned rut not to be what he said it was. But the heifer died 

three months later fran advanced tuberculosis and the plaintiff who had 

bought it brought an actia1 against the defendant to recover the price 

which he had paid fat:' the aninal. It was held by the Coort of Appeal 
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that the actioo should succeed because as Evershed MR said: 

" • • • whether any statement is to be regarded as a 

cxn:litioo or warranty must depend upon the intention to 

be inferred fran the particular statement. A statement 

that an animal is sourxl in every respect would, prima 

facie, be but a warranty; rut in this case... the 

defen:Jant went further: he pranised that he would take 

the animal back if she were 00 good ••• 

'1he defemant I s statement haviB;, therefore, included 

words to the effect, I If there is anything wrong I will 

take it back', it seBQS to me quite plain that the words 

which he used could not have been inten::ied merely as a 

warranty; for a warranty woold give 00 right to rej ectian 

to the PJrChaser. 'l!le final words involve necessarily a 

right in the purchaser to raj ect, to retum the animal; 

am they ooovert the statement ••• fran a warranty into a 

oorxiitioo". (123) 

ii) 'lbe Quality of the statement 

'1he seocx1d approach is to look at the quality of the statement 

itself. If it is so vital that it goes to the root of the oontract, it 

will be regarded as a oorxiitioo breach of which will entitle the 

imooent party to repOOiate the cxntract. (124) 'lhis approach shruld be 

distinguished fran that discussed below in that it involves examining 

the statement itself rather than the ooosequenoe of deviatioo of the 

goods fran it am is theoretically to be applied as at the date when 
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the contract was made. 

In Arcos v Ralaasen timber was booght for the purpose of making 

cement barrels am was described in the contract as 1 /2 inches thick. 

But when deliverei, IIDSt of the timber was 9/16 inches thick. As the 

facts stood, that deviatioo did not in the least impair the usefulness 

of the timber for making cement barrels. Indeed an indeperrlent umpire 

fOl.lB.'i that when shiR;l9d, the timber was ocmnercially within and 

merchantable under the contract. Hc:Mever it was held by the House of 

Lords that the buyer cxW.d reject it for the deviation fran the contract 

descriptim. In the words of Im:U Buckmaster: 

"'!be fact that the goods were merchantable under the 

contract is 00 test proper to be applie:1 in detennining 

whether the goods satisfied the contract descripticn, am 

I think the phrase 'c:xmnercially' itself sharnJ that while 

the gocxis did not in fact answer the descriptioo, they 

could, as a matter of <:X:I1merOe, be so dealt with. But the 

rights of the buyers UJXier the OOlltract are oot so 

limited. If the article they have purchased is in fact 

not the article that has been delivered, they are 

entitla:1 to reject it, even tlnlgh it is the ccmnercial 

equivalent of that which they have bought". (125 ) 

Descriptive statements to which reference has been made in this 

j\dgement are diSCUSSEd belcM. 

1ii) Effect of Deviatioo fran the statement 

'!be thixd appxoach, which is roore recent, 1s to regard the statement 
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as being 'innaninate' at the oonclusioo of the ocntract (126) and then 

to consider ~ ~ facto the consequence of deviation fran it by the 

supplier in his perfonnanoe of the contract. If the result is so grave 

that it deprives the innocent party of a substantial benefit of the 

contract, then however inconsequential the statement may have been when 

made, he will be entitle:3 to reIUiiate the contract.(127) 

This approach soums right for ordinary consumer sales where it is 

not possible to categorise beforehand pre-oontractual statements. 

Besides, it avoids the elusive canan of oontractual intentioo and does 

away with the equally arbitrary test of vitalness of the statement. Many 

would agree that if the effect of a supplier's IXlll-oanpliance with his 

word given at the time of makinq a oon.tract is to deprive the ~chase 

substantially of the benefit of the contract then the ~ser should, 

if he so wishes, be alJ.owej to l'epOOiate the OCIltract am reoover what 

he had paid thereunder. 

lJowever the approach has sane serioos shortocJnings. First, it rids 

repOOiatim of its practical utility. This rsnedy is supposed to be 

'self-help', that is, capable of being usa1 by the innocent party 

without necessarily resortir¥;J to court. (128) But following the 

innaninate term aR;)rOach, the ooort will always be necessary. (129 ) 

But roore than that, it effectively erodes the purchaser's right to 

repudiate a OCXltract for defective performance. For instance, where the 

qoods which are the subject of a cra:Iit agresnent are defined by 

descripticn, that the goods sha:tld oanply with that description will be 

a ocolltim of that OCfltract (130) so that even a partial deviation fran 

the description will justify rejectioo of the goods by the 
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purchaser. (131 ) But if the criterioo for justifying rejection shifts to 

the gravity of damage consequent upon deviation fran the description, 

courts may be reluctant to allow rep:diatioo in such a case and be 

tempted to say that there was no breach of oan::Utioo at all.(132) 

That happened in Cehave v Bremer. (133) A oanpany agreei to sell to 

blyers 1200 tals of citrus pulp pellets to be used in the manufacturing 

of cattle food. '!be oootract provided that the goods were to be shippe1 

, in good ocn:iitioo'. On arrival part of the cargo was foum to be 

severely damagei. An arbitrator found the pellets unmerchantable and IDt 

in cunplianoe with the requirement that they be shiwed ' in good 

oalditioo'. However because the pellets were usable to make cattle foc:rl 

alnDst in the manner they wruld have been used had that stipulatioo been 

cunplied with, the Chlrt of Appeal held that there was no breach which 

entitled the Wyers to rep:diate the contract. 

Of 0JUrse to be fair, it IIIlSt be said that these criticisms are IDt 

oonfined to the inroninate terms approach only. They apply to all the 

three approaches as well as to the criteria for determining the 

existence of warranty discussed above. By making the court the final 

arbiter of whether any statement made about the subject-matter of the 

contract shoold entitle the aggrieved party to rep:diate the contract, 

they remer the right to elect enshrined in section 13 (1) of the Sale of 

Goods a mere sl1adow and in effect make rep:diatioo as a self-help rerne::ly 

nugatory. With respect to many consumer goods that can not be described 

as a desirable state of affairs because as already said, the loss or 

damage oonsequent. upal the supplier's deviatioo fran his WOI'd may not be 

such as to justify bringing the matter to court at all. 
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c) Descriptive statements 

Before discussing remedies provided by the Sale of Goods Act for 

breach of oorxtition, it is perhaps worthwhile to say scmething a.boot 

descriptive statements. Section 15 of the Act states that where there is 

a sale by description, that the gocrls shcW.d oanply with that 

descripticn will be a cxniition of the ocntract of sale. And as shcMn 

above, a slight deviation fn:m that description will justify repudiation 

of the oootract by the purchaser of the gocx1s. 

Interpreting 'sale by descripticn' un::ler the corresponding provision 

of the English Sale of Gocds Act 1893 in Grant v Australian Knitting 

Mills, Lord Wright said: 

" • •• there is a sale by description even though the 00yer 

is buyinq sanething displayed before him on the OOWlter: 

a thing is sold by description though it is specific, so 

lCD,3' as it is sold not merely as a specific thing, but as 

a t:hing oorrespc:n:lir¥ to a descriptim, e.g. woollen 

underga.nnents, a hot-water b::>ttle, a seoarrl-hand reaping 

machine ••• " (134) 

But lOOre recently that seems to have been narrowed dam in the House of 

La1:ds whez'e it was said: 

"The 'descripticn' by which • •• goods are sold is ••• 

ocafined to those WOI'ds in the ocatract which are 

interned by the parties to identify the kind of goods 

which are to be supplied". (135) 

In the Malawi case of Ig?erial Clothirg Co Ltd v Shankar Exports Ltd 

the plaintiff entered into a oootract with the defemant whereby the 
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latter a~ to supply him with 40,000 yards of printe:i polyester 

ootten shirting' material. '!be deferrlant sent thirty wocrlen cases to the 

plaintiff which cx:ntained cheap ooarse check material oanpletely 

unsuitable for makir¥J shirts. '!he plaintiff then sued the deferrlant for 

breach of oootract, alleging inter alia, breach of sectioo 15 of the 

Sale of Goods4r:t.'1be High ClJurt of Malawi fcmx1 the defemant liable. In 

the words of Skinner CJ: 

"I firrl that there was a oootract for the sale of printed 

polyester oott:al shirting' material, that seems to me to 

be the descriptioo of thegocds and what the deferrlant 

agreerl to supply. '!he deferrlant was all~ to choose the 

design but that does not destroy the descriptioo of the 

quality of the cloth any nme than if the defen:3ant was 

allowed to pick its 00100%' • •• '!be evidence show that 

the bulk of the cloth supplied was sanething inferior to 

ordinary polyester oottal shirting' material, irrleed even 

inferior to a stock lock of such material. I firrl that 

the iq>lied oonditioo, provided by sectioo 15, was 

breachEd to the detriment of the plaintiff". (136 ) 

Arxi in the secc:o.i case of Cllatata Paint & raoguer v Autocraft Panel 

Beaters (137) where 15 drums of 568 line thinners were represente:i by 

the seller to be of good quality when in fact they were rusty and 

damaged and the purchaser slDfed that he had bought them at the strength 

of the seller's stata:nent, the same judge foorXl that the goods had been 

sold by descriptial and that therefore there was an implied cxniition 

that the paint slrW.d oaaply with that descriptioo. Since it did not, 
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the seller was held to have breached the oontract of sale oontrary to 

sectial 15 of the Sale of Goods Act. 

But that the descriptial should have been foun:l to arrount to a 

oarliticn of the cxntract of sale in both cases is surprising because 

its role was oot the same. In Imperial Clothing the descriptial served 

to define an:l identify the oontract goods so that in its absence it 

would oot have been possible to knc::M the subject-matter of the 

agreement. (138) On the other hand, in O1atata Paint & LaWer the 

descriptive statement merely referred to goods which had othet:Wise been 

identifitrl am agreei upon. '1bus applyin;J the judgement of the House of 

Lol:ds quoted earlier, there shruld have been a breach of section 15 in 

the first case and oot in the seoond. 

Of coorse it must be mentioned here that the implicaticn of the 

meaning placed by the House of Iol:ds m 'sale by descriptim' in that 

judgement is oot wholly oonv1ncin;J. Where a descriptioo is use1 to 

define what the parties have agreed to deliver ani accept, respectively, 

the pn-chaser can oot accept gocds which do oot OCIl1Ply with that 

descripticn by virtue of the agreement between him and the seller and 

not by virtue of sectioo. 15 or any other provision of the sale of Goods 

Act. (139) By that agreement he undertakes to accept goods which have 

been defined by the parties as the subject-matter of their 

cxntract. (140) In other words, the p:>int here is that secticn 15 must be 

taken to assume that the goods which are the subj ect-matter of the 

cxntract into which the ocnUtial created by that provisial is to be 

implied, have othel:w1se been defined by the parties. '111us it lIllst be 

un:ierstood to provide that where goods which are the subject-matter of a 
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oc:ntract for the sale of gocds are othel:wise definei by parties to that 

contract, any descriptioo given by the seller of those gocds is prima 

facie a ccn:titioo. And the expressioo 'prima facie' is used here because 

there may be evidence to show that in fact the description is a mere 

warranty and not a cxn:litioo of the oontract. 

'lbis view of section 15 is su~ by the case of Andrews v Singer 

(141). In that case the plaintiffs agreed to purchase fran the 

defendants 'new Singer cars' 00 terms that 'all oorrlitialS, warranties 

and liabilities imposed by statute, CUlilUl law or otherwise are 

excllded'. The defendants delivered a car which had already run sane 550 

miles and when the plaintiffs sued them for breach of the ocn:Ution that 

goods supplied umer the contract shruld oorrespord with the contract 

descriptioo, the defendants oontemed that that oooditioo had been 

excl1.ded by the oontract. It was held that that the cars to be delivered 

un:ier the oontract should oorrespcni with the description was not 

inq:>lied into the oontract by statute or CUll len law but arose expressly 

by virtue of the oontract itself. Clearly what the CXJtlrt was saying here 

was that 'new Singer cars' was not a descriptioo OCllIPliance with which 

was an implied oc:ntitioo of the oontract of sale but a means of 

definitioo of the subject-matter of the sale so that what the defendants 

had broken was their umertaking to deliver the oontract gocds. 

Remedies for breach of <lniitioo 

If there is breach of cxn:litioo, the tm'Chaser may 'reject the gocrls 

and treat the o:ntract as repXU.atec1'. (142) What this means is that he 

can (rightfully) refuse to aooept the gocrls and to pay for than. If the 
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price is already paid, he can claim it back. 

In ltbhamed Raza Nathan v Leylarrl (143) the resporrlent orally a~ 

to purchase fran the appellant a seoc:n3-hand car. The agreement 

stipulated that the respornent shruld pay a certain part of the ~se 

price straight away am the balance by IDlthly instalments, and that 

although he was to take irlmediate possession of the vehicle, property in 

it would remain vested in the appellant until payment of the purchase 

price was oanpleted. It can just be observed in passing that in Malawi, 

but for the fact that the agreement was oral, this transaction would 

clearly be within section 2(1) of the Hire-Purchase Act. The respornent 

entered into the agreement in reliance at a representation by the 

appellant that the car was 'in perfect oordition'. In fact it was oot 

am much of its woodwork was rotten. When the resporrlent discovered that 

defect, he stopped payiB;J instalments of the purchase price of the car 

am took it back to the appellant. '!be latter then SUErl him for the 

remainder of the price. '!be resporrlent cnmter-claimed for the lOOl1ey 

already paid urder the agreement and for damages, incl1.rling expenses 

incurred in:repairirg the vehicle. It was held, :relying on the English 

cases of Ramall v Newsal (144) and De Lassalle v Guildford (145), that 

because of the breach the appellant had to OClltpenSate the :respon:ient for 

the alleged expenses, and return part of the purchase price already paid 

by the respcnient under the agreement less a reduction for the value of 

the use to which he had pat the car while it was in his possessioo. 

Of course the purc:haaer who rejects goods for breach of ocniitioo is 

generally not urder an obligation to return than to the seller. He is 

merely required to intimate unequivocally to the seller that he refuses 
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accept them. (146) But while the goods remain in the purchaser's 

possession, he will at OCIIIlDl law be treated as a bailee so that he may 

be liable for any failure in his duty in that behalf. Besides it should 

be noted here that apart fran rejecting the goods for breach of 

oexxiition, the PJ,rChaser can recover damages for any loss or damage 

caused to him by the breach. Damages recoverable here cover personal 

injury (147), damage to property (148) arxl financial loss.(149) 

RepXiiatian of the Ccntract arxl Replacement of the Goods 

Rep.rliatian for breach of OOIXtitioo does not tenninate the contract 

ab initio as in the case of misrepresentation. As the late Imx1 Diplock 

said in Berger v Gill & Dufus (150), repudiatioo has the effect of 

terminating all primary abliqatioos of the parties urder the Oaltract 

which have not yet been perfonned at the time of the breach. However 

that does not prejmioe the right of the party electin] to treat the 

<Xntract as repOOiated to claim damages fran the party in breach for any 

loss sustaine:l as a result of the latter's failure to perfonn his 

primary obliqatioos urner the OCXltract. Imea::i in api te of the 

repxIiatian, the party in breach can claim or set off damages for any 

past Ilal-performanoe by the innocent party of his obligatioos before the 

repxIiaticn. 

'1bere are two p:>ints which can be deduced fran this. As applied to 

C%edit agmements what this means is that ooce the Oaltract has been 

repOOiated, the purcilaser is urder no obliqaticn to pay future 

instalments of the hire rent or purchase price arxl to keep the goods 

which were supplied urxler the agreement. (151) HcM!ver he will still be 
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liable for any breaches he may have ocmnittErl prior to the rep.niaticn. 

(152) '!be seoood {X)int is that it oonfinns the hint given earlier that 

there is no provisicn her:e for the supplier to cure a defecti va 

perfonnanoe of the agreement. 

Disregcmting legal teclmicality for a nanent, it is exmuoo practice 

that where there is misperfonna.noe of a oontract by the seller, the 

purchaser will want to get a oonfOI'IlliB} performance without bringing the 

ocntract to an em. If the perfo:r::manoe is curable curl the seller is 

willin:J to provide the required perfonnanoe, oonforming performance is 

always given. On the other harrl, where the situatioo. is one of 

ncn-perfonnanoe or of misperformance which can not be readily cured, the 

purchaser can call off the transactioo and recover what he may have paid 

urxier it. This secord situation can properly be called ' rightful' 

refusal to accept performanoe proffera1 by the seller which seems to be 

recognised by secticn 37 of the Sale of Goods Act. 'lhls provisioo. states 

that: 

"Unless othel:wise agreed,where goods are delivered to the 

b:lyer, and he refuses to accept thEIn, hav1rv:j the right to 

do so, he shall oot be bam:i to retum them to the 

seller ..... 

Clearly this pravisicn does oot: apply to the first situaticn where the 

purchaser refuses to accept goods with a view to obtaining a better 

performance fran the seller. All the 1IXi1catialS are that what is 

ocntanplated here is the case where the irmooent party is exercising his 

'right to xeject the goods aD:! treat the contract as repx3iatErl' (152) 

for under the sale of Goods Act, that is the ally case where he has the 
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right to refuse delivery in performance of a contract for the sale of 

gcxx1s. (154) Am as it was mentioned at the beginning of this sectioo, 

the Hire-Purchase Act is silent on this matter. 

There is therefore need to deal with the problem of curing a 

defective performance specifically. '!be cure oould be in the fom of 

either a replacement of the goods or their repair. '!he latter may be 

suitable where the imperfectioo invol va::i is oot serioos am replacement 

is either not possible or would be unreasonable. An example in this 

regard is sectioo 2-508 of the UnitEd states Unifonn Q:mnercial Code 

which provides that: 

"( 1) Where any tender or delivery by the seller is 

rejected because JXIl-cxmfCllll1ID] am the time for 

performance has not yet expired, the seller may 

seasa1ably ('55) ootify the blyer of his intentioo to 

cure am then may within the contract time make a 

confonning delivery. 

(2) Where the blyer rejects a ncn-ocmonning temer 

which the seller had reasonable g:t'alOO to believe would 

be aooeptable with or without IlD'lSY allowance the seller 

may if he sea.sooably ootifies the blyer have a further 

reasooable time to substitute a confonllir¥:J tender". 

Of oourse as sectioo 2-508(2) suggests, onoe the ooofonning perfonnance 

has been delivered, the parties may have to make adjustments to the 

price originally agreed upon in aoccn'danoe with the cure thus made. Am 

the size of the adjustments will deper:d 00 the facts of each case. 
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loss of the Right to Repudiate 

i) Voluntary Waiver am Election 

As shown at the begi.nning, although there has been a breach of 

oan::iition, the ~ may not be allCMed to rep.rliate the contract 

under the Sale of Goods Act. Section 13 (1) of the Act provides that: 

''Where a contract of sale is subj ect to any oon::U tion to 

be fulfillErl by the seller, the l:uyer may waive the 

ocntitioo, or may elect to treat the breach of such 

ocnUtion ••• not as a grouOO for treating the contract 

as :rep.rliatErl". 

'Ibis provisial shows that the right to rep,rliate may be waived if the 

purchaser excuses fulfilment of the ocnUtian. Of course that will not 

be possible under credit agreements caught by the Hire-Purchase Act 

because section 21 of the Act renders of no force or effect waiver of 

any right under the Act. (156) But if the OOl'rlition is broken instead of 

:rep.rliating the contract for the breach the p.lI'chaser could choose to 

retain the goods am simply sue for damages. '!bat would have the effect 

of saving the ocntract and all the parties' primary obligations under 

it. NcM since in that case the purchaser would not be giving up his 

rights rut merely choosing to pursue one of them ally, that may not be 

covered by sectioo 21 of the Hire-Purchase Act. ('57) But once the 

election is made, it is irr:eversible so that the pJrChaser would have to 

stick to his actioo for damages. 
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ii) CcItpllsory Election 

Seooodly, tmless there is an express or implied provision to the 

ocntrary, the ~chaser can not raj act the goods am treat the contract 

as repudiatei umer the Sale of Goods Act where the CX>lltract of sale is 

not severable aID. he has accepte:l the goods which are the subjact-matter 

of the sale or part of them or where the oa1tract is for specific goods 

the pl:Operty in which has passed to him. (158) HcMever it seems that this 

provision can not a~ly to cre:lit agreements. As will be shown later, as 

a general rule, these agI'eE!lDeIlts are terminable (159) arrl as long as the 

agreement subsists, the purchaser has nothing IOOre than mere possession 

of the goods supplied urrler the agreement. Cblsequently he can neither 

, accept' them nor have passed to him the pl:Operty in them in tenns of 

the Sale of the goods. That was also the view of the Coort of Appeal in 

Farnworth Finance Pacili ties v Attryde where the hire-p.IrChase 

agreement was supposed to :am for three years but the purchaser sooght 

to tenninate it after it had run a small part of that period. Having 

held that he was entitled to do so, I.al:d Derming MR said: 

"After all [this] was a cx:ntract of hiriDJ. '!be machine 

[which was the subject-rnatter of the agreement] was not 

his until the three years had been oanpletei, arrl the 

price paid. CMin;J to the defects, [he] was entitled to 

throw up the hiring; to say he would have no nme to do 

with it ••• "(161) 
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iii) Exclusien of Liability 

Under the sale of Goods Act the right to rep,Idiate a oontract for 

breach of ocntiticn may also not be exercisable if it is excludErl by the 

oontract. (162) But while the Hire-Purchase Act preserves the supplier's 

right to make such an exclusien, it provides that before he can be 

allC7tftrl to rely en the exclusicn clause, he must prove that before the 

agreement was made, the provisicn was bralght to the notice of the 

purchaser and its effects made clear to him. (163) 

The full iq;>lications of this provision are discussOO in Chapter 6. 

But suffice it to say here that the provision does place a useful 

restricticn en the supplier's right to exclude liability for breach of 

ocn:Uticn. 'l11at is well illustrated by the case of Sprite v 

Tawurai. (164) In that case the defen3ant purchased fran the plaintiff a 

caravan on hire-pm::hase tenns. When he fell in arrear with instalments 

of the pm::hase price of the caravan, the plaintiff brought this action 

to recover the anwnt due but unpaid. The defemant ownter-claimed that 

the caravan ocntained a latent defect in the fom of a cracked crtJrlbar 

which made the caravan substantially unfit for the purpose far which it 

had been ~. Clause 8 of the hire-J;m'Chase agreement excludErl the 

applicaticn of any ocn:Utions or warranties except those implif:rl by 

secticn 12 of the 1956 Federaticn of the then Rhcx1esia and NyasalaIrl 

Hire-Purchase Act which oorresponds to secticn 11 of the Malawi 

Hire-Purchase Act. It was held that the effect of the clause was to 

exclude all terms except those which in tams of secticn 12 (1) (secticn 

11 (1 ) in the Malawi Act) the parties were not allC7tftrl to exclude. 

HcMever because the plaintiff oould not sb::M that he had brQlght the 
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clause to the notice of the defendant anj explained its effect to him as 

required by section 12 (3) which umer the Malawi Act corresponds to the 

pz:ovisioo now un:1er discussioo, it was held that he calld not rely on 

the clause to excltde the implied ooOOi tion that the caravan was to be 

reasooably fit for the purpose for which it had been hire-rurchasErl. 

Of ooorse even if the procedure laid down by section 11 (3) is 

followed, the exclusioo clause may nevertheless not be enforcErl if for 

instance, its effect is misrepresente:1 (165) or the clause falls within 

the rules discussed in Olapter 2 en j tdicial CXXltrol of unfair 

c:xntracts • 

3.2 Implied ObligatiCXlS 

As state:1 at the beginni.r¥J of this chapter, the expressial 'implied 

liability' is used here to denote the obligation which arises at law 

because of the existenoe of certain circumstances in the c:xntractual 

relaticnship between a p!rChaser and supplier of goods. 'Ibis obligation 

may arise by virtue of either sectial 16 of the Sale of Goods Act or the 

rule in D:D?ghue v St.evensal. (166) But as already said, this rule will 

be dealt with briefly. '!be major ooocern here is with sectial 16 which 

applies to craiit agreements by virtue of section 11 (2) of the 

Hire-Purchase Act. 

'!he rule emmciated by Wrd Atkin in Da1oghue' s case was that where 

a manufacturer sells his goods in a way which irrlicates that he interrls 

them to readl the ocnsuner in the form in which they leave him am he 

Jmar..m that if reaBa1able care is not exercised in the preparatien or 

asSElllblyof the goods, injury will be caused to the oonsumer of those 

gocxis or to his property, the manufacturer owes a duty to the ccnsumer 
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to exercise that care if there is no reasonable possibility that the 

goods will be examined before beiB] used by the oonsumer. It should 

perhaps be menticned that contrary to what nay have been thought once 

(167), the present view of the law on intennErliate examination seans to 

be that an opportunity for inspecticn of a dangerous defect, even if 

sucoessfu1ly taken by A who is injurej by it, will not destroy his 

proximity to B who create::! the danger or exonerate B fran liability to 

A, unless A was free to nm::we or avoid the daBJer in the sense that it 

was reasonable to expect him to do so. (168 ) 

Clearly when Lal:d Atkin was propoun:ting this rule, he had in rni.rrl 

makers of goods. However in recent times ooorts have extemOO the rule 

to cover retailers am dealers in goods as well. Their duty has been 

said to be 1:0 exercise reasooable care 1:0 ensure that they do not render 

unsafe goods in which they transact. For instance, in the case of 

Makwakwa v Oil Ccmpany of Malawi the plaintiff took his car to the 

defermnts' filliB] staticn where it was fi1lOO with what was believed 

to be petrol. In fact the substance was a mixture of petrol an:) diesel. 

As a result the pistals of the vehicle decxllaposej aId various forms of 

damage were caused to its engine. In a tort actioo against the 

defermnts to recover damages for the damage, it was held by the High 

Orurt of Malawi that the defendants were liable in negligence for the 

damage because when the fuel arrive:i at their pranises, ale of their 

employees negligently failEd to chaBJe the ooupliB] of the re-fill IU'RP 

with the result that an anomt of diesel was put into the tank which 

contained petrol. In the woms of Skimer OJ: 

"A retailer has a duty oot to render goods defective or 
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dangercus am he is liable for damage caused by the 

breach of that duty. Again, a retailer C7tt1eS a duty to the 

persoo to when he supplies gocxls to warn him of any 

dar¥Jer in the goods of which he knows". ('69) 

And as the last part of the j tKigement sl1c:Ms, a retailer also owes the 

CX1lSt.1IDer a duty to wam him of any danger in the goods of which the 

retailer has koowlEdge. ('70) 

Now what all this implies is that in the law of negligence, a 

supplier of goods is not urder an absolute duty to supply safe goods. 

'Ihls in turn suggests that he is not expected to subj eat the goOOs to 

examinaticn to ensure that they are safe when supplied to the oonsumer. 

Imeed OalSidering that shoold he rerder them unsafe in the examination 

process he might be guilty of negligence, he will try as hard as he can 

to supply them as he received them fran his supplier. 

a) Secticn 16 of the Malawi Sale of Gcx:xis Act 

'Ihls prov1sicn adopts a different line fran that of the law of 

negligence. att befm:e going into its discussion there are sane 

preliminary points to be made. First, there are oot many credit 

agreement cases 00 the obliqatioos which arise urder this provisioo. 

Ca1sequently discussicn of those obligatiam will be based largely on 

sale of goods cases. Sea:Dily, it is oot clear whether or not CXJIIIDn law 

will imply into credit agnaoents the obligatioo that the gocrls supplied 

sOOuld be of a merchantable quality. ('71 ) Similarly, there is doobt as 

to the exact nature aId extent of the obligaticn relating to the 
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fitness of the goods which <XIlIlal law will imply into these 

agreements. (172) In Astley rmustrial Trust v Grimley, for example, 

Pearsal IJ tlnlght that one wb:> lets goods en hire-);X.lI'Chase tenns 

assumes sane ocntractual respoosibility for the fitness of the goojs for 

the purpose for which the hirer requires them. However he did not make 

it clear as to what that responsibility was am whether or not the 

obligation involvai was a cxnlltien or a mere warranty. He simply said: 

" • •• the existence and extent of this obligation deperrls 

upcIl the oontractual intential of the parties, which is 

to be ascertained fran the provisions of the particular 

agreement and fran the relevant facts of the situatioo in 

relatial to which the agreement was made". (173 ) 

At least Upjolm IJ did say that the seller's responsibility is to ensure 

that the goais are as fit for the purpose for which they are hired 'as 

reasonable skill and care can make them. (174) Of course even him too did 

not show whether or not the obligatial is a cxnlltial or warranty. Now 

altlnlgh this seems to suggest that the seller will be liable only if he 

would also be liable umer the rule in DcrlocJhue v Stevenson, it is 

possible that the obligatial is stricter than that. (175) IndeEd the 

Calrt of Appeal at least seems to have aooeptai that a 'c:x:ngeries of 

defects' in the goods let UIder these agreements may ren:ier the goods so 

tmfit for their purpose as to justify reject1en and repl¥iiatial of the 

agreement by the purchaser. (176 ) 

By ocntrast, sectien 16 of the Malawi Sale of Goods Act provides 

that: 

"Subject to this Act and every written law in that 
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In a way section 16 is no roore than a statement of the self-evident 

principle that the seller must supply the goods Upal which the parties 

have agreed. If the purchaser requires gaxis capable of fulfilling a 

certain purpose, the seller can not unilaterally supply different goods 

in perfonnanoe of the oc:ntract between him and the J:XlI'Chaser. (178 ) 

Similarly, where the parties agree on goods of a certain descripticn, 

tOOse goods are int:endei to be the subj ect-matter of the oc:ntract and 

not any other type of goods which the seller may unilaterally choose. 

Calsequently, it srurds curious that the Act sln1ld call the seller's 

obligatioos in this respect' iJnplie::i' ocDiitions liability for whose 

breach can be exclu:ied by the seller. ('79) Seoorrll.y, althcAJgh section 16 

distinJuishes between fitness for p.trpOse and merchantable quality, the 

two do overlap as sham by the follO'.<1inq judgement of Best CJ in the 

nineteenth century case of Jones v Bright: 

"If a lIBIl sells an article, he thereby warrants that it 

is merchantable- that it is fit for sane purpose. If he 

sells it for a particular p.u:pose, he thereby warrants it 

fit for that p.u:pose ••• Whether or oot an article has 

been sold for a particular p.trpOse is, imeei, a question 

of fact, bIt if sold for such purpose, the sale is an 

umertaking that it is fit."(180) 

'lhis is essentially the positicn urrler the ED3"lish sale of Goeds Act 

1979. AD3 no wader that one criticisn made against this pzovision is 

that it OOI'1Oentrates exclusively on fitness for purpose and does not 

make it sufficiently clear that other aspects of quality such as 
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behalf, there shall be no implied warranty or condition 

as to the quality or fitness for any particular purpose 

of goods SUWlied under a oootract of sale, except as 

follCMS-

(a) where the b.tyer, expressly or by implicaticn, makes 

known to the seller the particular purpose for which the goOOs 

are required, so as to shc7.q that the buyer relies 00 the seller's 

skill or jldgement, am the goods are of a descriptim which it 

is in the course of the seller's blsiness to supply (whether he 

be the nanufactur:er or not), there shall be an implied oondition 

that the goods shall be reascnably fit for such p.IrpOSe: 

Provided that in the case of a oontract of the sale of 

a specified article under its patent or other trade name, there 

shall be no implied OCDtiticn as to its fitness for any 

particular purpose; 

(b) where goods are bought by descripticn fran a seller 

who deals in goods of that descripticn (whether he be the 

nanufacturer or nat), there shall be an implied cxn:titioo that 

the goods shall be of a merchantable quality: 

Provided that if the buyer examined the goods, there 

shall be no implied cx:n1itioo as regards defects which such 

examinaticn oaght to have revealed". 

'!be Act also states that an implied warranty or ocnUticn as to quality 

or fitness for a particular purpose may be aI'l11eXf:d by the usage of trade 

am that an expI'eSs warranty or OCDtiticn can not negative a warranty or 

OCDiiticn iDplied by the Act unless i.ncalsistent with it. (177) 
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appearance, freedan fran minor defects, durability and safety are 

equally :i.nplrtant. (181) '!his point will be amplified beiCM. 

i) Disclosure of Purpose 

If the ~ser discloses in express tenns the purpose for which he 

requires the goods and the credit agreement is ooncluded on the basis of 

that disclosure, thel:e will be little difficulty in firrling that the 

supplier was in breach of his obligation to supply the oontract gocrls if 

the goods that he supplies are unsuitable for the disclosed purpose. But 

in the majority of cases the pJrpose will oot be expressly disclosed so 

that it will have to be determined whether or not the supplier slnlld 

have known it in that it was disclosed by implication. section 16(a) 

does not say when a purpose will be deemed to have been disclosed by 

implicaticn so that as Best CJ said in Jooes v Bright quoted above, that 

is a questicn of fact. But the view of the courts seems to be that so 

leD] as the name of the goods or the way in which they have been asked 

for points to a particular purpose, that pu%p)Se will be deemed to have 

been disclosed to the supplier so that other factors being present, 

sect1cm 16(a) will apply. '1hus in Dl:'urIIlud v Van Inqen the fact that the 

goods were 0J:dered as 'worsted ooatiD;Js' was held to be enough to sl'rM 

that the pm:chaser expected material of the character and quality which 

walld be suitable far maJd.B;J cxats. In the words of Lord Herschell: 

"It is true that the purpose for which the goods were 

required was not ••• stated in express t:enns, but it was 

irdicated by the very designatial of the goods 

'ooatiD:Js'. I think that upon such an order the merchant 
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trusts to the skill of the manufacturer, and is entitled 

to trust to it, and that there is an implie:l warranty 

that the manufactured article shall not by reasoo of the 

m:x1e of manufacture be tmfit for use in the marmer in 

which goods of the same quality of material, and the same 

general character and designation, ominarily would be 

used". (182) 

Similarly, in the Malawi case of linperial Clothing Ltd v Shankar Exports 

(183) where the defE!l'ldants agrea:l to supply to the plaintiff 40,000 

yan1s of what the latter referre:l to as 'printErl polyester shirting 

material', it was held that the latter had by implication made knc1tm to 

the defendant the particular p.trpOSe for which the cloth was required. 

Ani in Preist v last where the plaintiff went into a shop and asked for 

a 'hot-water' bottle, Collins MR said: 

"[ I]n the case where the discussicn begins with the fact 

that the desc:riptial of the goods, by which they were 

sold, points to ate particular purpose ally, it sesns to 

me that the first requiranent of the subsecticn, namely, 

that the particular purpose for which the goods are 

requirai sOOuld be made known to the seller, has been 

satisfied". (184) 

But the problem is that often these transactiCl'lS involve three 

parties. Preliminary negotiatialS leadm:J up to the crErlit agreement 

take place between the pn'Chaser and an int.et:nmiary who sells the gocxis 

which axe the subject-matter of the acp:eement to the persoo. who actually 

supplies them to the pw:chaser under the agresnent. No't1 if, as will 

probably happen, the purchaser discloses the purpose for which he 
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requires the gocxis to the intel:mediary, there may be a problem to shcM 

that the disclosure was made to the supplier in ac<x>rdance with section 

16(a). Cl:xlsequently, it may oot be easy to apply the oorrlitioo implied 

by that provisien since the ocxrli tioo applies if the disclosure is made 

to the supplier am, as will be shaml below, the {:m'Chaser relies on the 

fonner's skill am judgement. 

Perhaps therefore what is needed is an extensioo of the provision so 

that it covers this sort of situatien. An analogy to that is section 

14(3) of the English Sale of Gocx1s Act which provides that that 

ocxrli tioo. will be inq)lied where the wlx>le pJrcha.se price of the goods or 

part of it is payable by instalments am the gocx1s were previously sold 

by a 'cra:lit broker' to the supplier who supplies the goods in the 

ocurse of a rosiness to the p.JrChaser and the latter expressly or 

inq)liedly discloses to the cra:lit broker any particular purpose for 

which he requires the goods. 'n1e Act defines 'credit broker' as 'a 

person actin:} in the course of a business ••• of effecting introduction 

of individuals desiriB;J to obtain credit to [inter alia] persons 

carryiB;J on any business so far as it relates to the provisien of 

credit' • (185) 

ii) Relianoe en the Supplier's Judgement 

On the face of it the requirement that the supplier should be liable 

for failure to supply suitable gocds should deperd en the purohaser's 

disclosure of the purpose for which he requires the gocxls sourXls 

sensible. At the very least, the supplier can refuse to go into the 

oa'ltract at the grourxi that he does oot have goods which oould perform 
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the disclosed purpose or that he does not kn.ow whether the goods which 

he has can perfann that function. In other words, it gives him the 

chance to exercise his skill and judgsnent in the matter and this is 

enphasized by the Act actually providing that besides proving that he 

disclosed the purpose for which he required the goods, the purchaser 

must also shc7tI that the disclosure was made 'so as to show that the 

:purchaser relies 00 the supplier's skill and judgement'. But in practice 

this does not make any difference to the liability of the supplier. To 

begin with, he may not have any expertise al the goods which are the 

subject of the agreement. As ale CUlllentator put it: 

"The shopkeeper in these days of prepacke:l goods, has no 

roan to exercise his skill and knatlledqe. Who can see 

inside a lEllalade bottle, whether the oootents are acid 

or lEl1Dlade ? (186) • • •• The shopkeeper's stock is 

selected for the most part, not by his own skill and 

kncr.rlledge but by what the oonsumer sees advertisei aroum 
him ••• " (187) 

~, even if the supplier has expertise, that may not be of much 

use to him. Since the disclosure my be nade by implication, it may be 

made withrut him ~ that it has been llBde. Besides, sectioo 16(a) 

uses the words 'so as to slnf' implying that the purchaser's reliance on 

the supplier's skill and j~ can be inferred. F\lrt:herrrDre, there 

is a suqgesticn that the reliance neej not be total or exclusi veJ so 

1009 as it is substantial and an effective irrluoEInent. which leads the 

:purchaser to aCX}Uire the goods, that will suffioe.(188) Arguably this 

suggests that the :purchaser oruld rely at the supplier's skill and 
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judgement even t:l'loogh the latter does not krlow about it. 

iii) Supply of the Goods urder a Patent or Trade Name 

Secticn 16(a) provides that where the goods are aske:i for by their 

patent or trade name, there will be no implied oandi tion as to their 

fitness for a particular pn-pose. The suggestien here seems to be that 

by using such a name the p.u:d1aser is explicitly not relying on the 

supplier's skill am judgement to supply goals suitable for the 

particular pu:pose. (189) Of cnJrse this proviso does not exempt him fran 

supplying gocds which will be able to fulfil their ordinary purpose. 

IrXleed it will be a questicn of fact in every case whether the supplier 

is oovered by the proviso because although a name is technically a 

patent or trade name, it may nevertheless not be a patent or trade name 

for the tm'PQS8S of this proviso. For instance in Bristol 'l'.r:arrMays v 

Fiat Motors (190) where there was a sale of 'Fiat' amihus, it was held 

that the proviso did not apply because 'Fiat' had not becane a patent or 

trade name. 

Mxeover, since the proviso beoanes applicable because of the 

purchaser's apparent IDl-reliance en the supplier's skill curl judgement, 

where such reliance is clear, it would seem that there will be breach of 

the duty to supply goods which are fit for a particular {:m'pOSe even 

tln1gh the purchase is under a patent or trade name. In Baldry v 

Marshall the plaintiff aske:i the defetXJant rootor dealers for a llOtor car 

which was suitable for tooring tm'PQS8S. 'D1e defetXJants thought that a 

'Bugatti car' in which they specialiSEd, would do the job am sl'lcM:rl him 

a sample. 'lbe plaintiff orderai the car tnt when it was delvered, it 



189 

proved to be unoanfortable am tmSUitable for tooring purposes. In an 

action by the plaintiff to reject the car and recover the rooney paid for 

it, the defED3ants oontended that inter alia he could not reject the car 

because the implied cxniitioo that it should be suitable for touring 

~s had been excllXled by the fact that the purchase had been made 

un:1er a patent name. Rejecting the defemants' argument Bankes LJ said: 

'''!he mere fact that an article sold is described in the 

ocntract by its trade name does not necessarily make the 

sale a sale un:1er a trade name. Whether it is so or not 

deperds upcn the circumstances.... In my opinioo the test 

of an article having been sold under its trade name 

within the meaning of the proviso is: Did the 00yer 

specify it under its trade name in such a way as to 

indicate that he is satisfied, rightly or wroogly, that 

it will answer his pJrpOSe, am that he is not relyir¥J on 

the skill am j1X1ganent of the seller, :however greater 

that skill am j1X1ganent may be 1" (191 ) 

'Ibis j1X1ganent SOUl'1ds sensible. When a persal qoes to a shop am asks 

for a product witlnlt usiB:j its trade name he relies no IOOre or less Cl'l 

the seller than when he asks for the same product un:1er a trade name. 

That he cOOoses ale method ani not the other may be fortuitous so that 

it may be wader:ed whether as matter of policy, the purchaser's right to 

a remedy shculd be IIBde to depeIxi Cl'l luck.(192) 

iv) '1be Supplier's Coorse of Business 

A person selliDJ goods will not be under the abligatioo inplied by 
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secticm 16 (a) unless the goods are of a descripticm which it is in the 

oourse of his blsiness to supply. At first sight this would seem to 

suggest that the goods must be the supplier's usual line. Hatlever it 

seems that the 'course of hlsiness I element is interne:! to protect 

inidividuals who dispose of their goals without being involved in a 

carmercial venture. In other words, so lcmg as the supplier is engagErl 

in trade or ocmneroe and the transacticm involves disposal of a business 

asset (whether it is part of his stock-in-trade or oot), the sale may be 

caught by section 16(a) even tlnlgh it was the first time for him to 

deal in those goods. (193) 

Secticm 16(b) 

i) Descripticm of the Gocrls 

As used here, the word 'description' seems to have a scope as wide 

as that which it has under section 15 (194) althalgh it is possible for 

goods to be of a merchantable quality even t:l'nlgh they do not ocmply 

with the 'descripticn' UBier which they are supplie:! within the meaning 

of that prov1s1a1. In other words, a credit agreBD8l1t will attract the 

obligaticm that the goods supplied mXier it be of a merchantable quality 

if the goals have not been seen by the purchaser and he relies merely an 

the descripticm for their definiticn and identificaticm or where the 

transact1cm is aver the counter and the goods are supplied oot merely as 

specific chattels bit as goods oorrespcnUng to a descriptioo. Of oourse 

theJ:e is no suggesticm that the descripticm must be applied to the goods 

by the supplier only. Therefore it is possible that words on the package 

of the goods or used in advert.isenent by the narmfacturer of the goods 
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will suffice to <XlIlStitute descriptioo within the meaning of sectioo 

16(b). 'Ihus in Olatata Paint & Lac:xmer v Autocraft Panel Beaters (195) 

where paint was sold as '568 line thinners of good quality' ,it was held 

by the High Ccmt of Malawi that there was breach of sectioo 16 (b) when 

the paint turned rut to be :rusty am damaged. 

ii) Merchantable Quality 

In discussing this expressioo, it is inq:x>rtant to recognise that 

urrler the Sale of Gc:xxis Act 'quality' inclooes the 'state or oondi tioo ' 

of the goods. (196) Thus it seems that although gocx1s are chsnically am 

physically in omer, they may nevertheless not be of the right quality 

within the meaning of secti<n 16(b) merely on acaJUIlt of the way in 

which they have been packe:l or the descripticn a~lie:l to them. (197) Of 

course altOOugh the goods as delivered to the purchaser would be 

saleable under the descripticn appliElrl to than, they will not be of a 

merchantable quality if they are tmfit for the ~ for which they 

are ordinarily acquired. (198) But in oalSideriB3 these factors, the 

court will also look at the price offere:1 for the goods. '!be point being 

that even if un:ler the descripticn which they are supplie:l, the goods 

are not capable of reasooably fulfilling that ominary ~, they may 

still be of a merchantable quality if that imperfecticn is traded off 

with a price reduct1al. Thus 'merchantable quality' can be seen as a 

means of apraximating value for mc:ney. In Australian :Knitting Mills v 

Grant Dixon J expressed this view by saying that goods are of a 

merchantable quality if they are 

" • •• in such a state that a blyer, fully a<X;lUBinte:l with 
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the facts, am therefore knowing what hid:3.en defects 

exist am not beirg limited to their apparent <X>Idi tion 

would b.ly than without abatsnent of the price obtainable 

for such goods if in reasooably sound order am <X>Idition 

am without special tenns". (199) 

In the case of Olatata Paint & LaWer Skinner CJ fourrl that the paint 

was not of a merchantable quality because 

". •• the drums [of paint] were in such cxn:Ution am the 

oootents were of such quality that a reasooable trader 

would, after a full examinatioo, not accept them in 

perfonnanoe of his offer to my them ••• " (200 ) 

It is doubtful that the judge in this seocni joogement interXied to 

suggest that the st:andazd in these cases is ale of the reasonable 

traderJ he probably interr:ied to emphasize the 'value-approximatioo' 

approach inherent in Dixal J's jmgenent. ArXI it is perhaps worthwhile 

to p:)int out here that this approach has been adopted by section 1 4 (6 ) 

of the lbJlish Sale of Goods Act which provides that: 

"Goods of any kim are of merchantable quality • •• if 

they are as fit for the p.n-pose or purposes for which 

goods of that kind are CXIIlrunly bought as it is 

reasalable to expect having regaJ:d to any descriptioo 

applied to them, the price (if relevant) and all the 

other relevant circumsta.noes". 

Of c:xmse it is iDpxtant to note that insofar as price is relevant 

to the deteJ:mina.tial of quality in these agresnents, it has ale 

draw-back. '1be ultimate price which the turehaser pays in a credit 



193 

agreanent will in JOOSt cases be a oanpoorrl two items: the cash price of 

the goods and finance charges imposed an the g:rourrl that that price is 

payable in instalments. Am it is Janm that traders do sanetimes appear 

to reduce the cash price of goods when in fact they recover that 

re:iuctien throogh an increase in finance charges. Now if that does 

happen, any reductien which the supplier may appear to make for 

inperfecticns in the gocds supplied will oot be a gcxx1 irrlicator of what 

quality the pn-chaser sln1ld in fact expect. 

iii) Examinatim of the Goods by the Purchaser 

If the purchaser examines the gocds before the credit agreenent is 

ocncltded, the proviso to section 16{b) states that there will be no 

inplied ocniiticn that the goods are of a merchantable quality with 

respect to defects which that examination a.tght to have revealed. '!hat 

suggests two 1:l1iBJs. First, that it is oot merely the existence of an 

opportunity to examine which makes the proviso applicable (201) but the 

actual examinaticn of the goods by the the pn-chaser. Consequently, the 

pn-chaser can refuse to avail himself of the opportunity to examine the 

goods witOOut his rights under secticn 16 (b) beiD;J affected. SeooID, 

that generally where an examination is made, the supplier will not be 

liable under this sub-secticn for the presence in the goods of patent 

defects en the gJ:OUD:l that such defects are disooverable just by 

examin.iD;J the goads. 'nms for example, in Daniels v White & Tarbard 

(202) am ~ v !i)lt (203) where a drink was sold which tumed out to 

be contaminated by poiscn, it was held that an examiniaticn of the drink 

by the purchaser ooul.d oot bring the proviso into operaticn because the 
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examinatioo oculd not have revealed the presence of the poison in the 

drink. (204) But it is unclear whether if the purchaser enployed an 

expert to examine the goods, that argument oould be used to excuse the 

supplier fIall liability far all latent defects in the goOOs. However it 

is clear that oooe an examinatioo has been made, it need not be 

thorough; a partial examinatioo cxW.d still briIY:J the proviso into 

operatioo if it oruld have revealed the defects oanplainEd of. (205 ) 

3.3 '!be Extent of the applicatioo 

of Corrlitioos inplied by the sale of Goods Act 

This issue is of practical importanoe since credit agreBneIlts run 

far IIDlths, if not years. '!be questioo which is bourxl to rise therefore 

is whether these ocnlitioos will apply to the whole duraticn of that 

period ar just part of it. Neither the sale of Goods Act nor the 

Hire-Purchase Act seems to have a clear answer to that questicn. However 

there are irdicatioos that these cxn:iitialS apply far a 'reasonable 

time' after the purchaser takes delivery of the goods. (206) Far instance 

in lambert v Lewis the late IDrd Diplock thought that: 

'''!be iq)lied warranty of fitness far a particular J;AJrpoSe 

relates to the goods at the time of delivery urx:1er the 

ocntract of sale in the state in which they were 

deliverai. I do not doubt that it is a OaltinuiIY:J 

warranty that the goods will ocntinue to be fit far that 

p.1rpoae far a reasooable time after delivery, so long as 

they remain in the same apparent state as that in which 

they were delivered, apart fIall nomal wear and tear. 
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What is a reasonable time will depend on the nature of 

the goods". (207) 

On the other harrl at 0CIII00Il law there is one case which suggests 

that if goods do not last as long as it is reasonable to expect, that 

will be evidence that they were not of a merchantable quality when sold 

by the seller. In Jones v Bright (208) the deferrlant sold to the 

plaintiff copper for sheathing a ship. This copper was known to last, on 

average, for four years. But in this case because of intrinsic 

marmfacturing defect, it lasted for four roonths only. It was held by 

Best CJ that there was breach of the implied urrlertaking that the copper 

would be of a merchantable quality. 

Ordinarily, the supplier can impose upon the purchaser urrler a 

cra:1it agreement the duty to keep the goods in good repair while the 

agreement oontirmes to run. But that obligation can only apply to damage 

caused to the goods by the purchaser, am probably to damage arising 

fran ordinary wear am tear. It can not certainly apply to protect the 

supplier fran damage attriOOtable to his breach of section 16. (209 ) 

3.4 Section 17 of the Merchamise Marks Act 

This provision states that any person who sells any goods to which 

a trade description is applied will be deemEd to warrant that the 

description is true mUess the contrary is expressed in writing signed 

by or on behalf of the seller am. delivered at the time of the contract 

of sale am. accepted by the purchaser. '!he full implications of this 

provision are discussed in Olapter 7. Here it is interrled to ooncentrate 
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on the first part of it. 

A • trade descriptioo' is define;} by sectioo 2 of the Act as any 

statement, description or other in::lication, direct or in::lirect, relating 

to inter alia, the quantity, s1:.aOOard of quality, fitness for purpose, 

perfonnanoe am roode of manufacture of any gcxxls. The provisioo also 

states that the use of any figure, word or mark which is CCITIIDIlly taken 

by the trade to be an in::licatioo of any of these aspects will be a trade 

descriptioo within the meaning of the Act. AID the word' sell' is 

defined to include exposure for sale or have in possessioo for the 

purpose of sale or for any p.1rpose of trade or oarmeroe. (210 ) 

Ttms where infOtmatioo relatinq to those aspects is applitrl to goods 

which are the subject~tter of a credit agresnent, the purchaser may 

sue the supplier for breach of warranty if the infonnation is false or 

misleading in a material degree as regard the goods. If the trade 

descriptial does anomt to a ocniitioo of the agreement, the purchaser 

ocW.d also :rep.diate the agreanent aIXi rej act the goods as already 

sb:Jwn. But it sln1ld be reoognise:l that the wom 'apply' here has a 

rather narraf meaning; it does not cover trade descriptions which are 

orally made aIXi applies to trade descriptions made in sales praootion 

literature subject to sane qualifications. Sectioo 2 of the Act defines 

the expressicn 'to apply to' as meaning to emboss, iqlress, engrave, 

etch or print Upcl'l, weave or otherwise work into or amex or affix to. 

Arn umer secticn 3 (1) a persal is deemed to 'apply' a trade descriptioo 

to goods if he 

a) applies it to the goods themselves or 

b) applies it to any ooveriB;l, label, reel or other thi.rr:J in or attacha:i 
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to which the goods are sold or 

c) places, encloses or annexes the goods which are sold in, with or to 

any oovering, label, reel or other thing to which a trade description 

has been applied or 

d) uses the trade descriptioo in any marmer so as to be likely to lead 

to the belief that the goods in oonnectioo with which it is used are 

described by that trade descripticn. 

Sub-secticn (2) further provides that: 

"Gocx1s delivered in ~ of an offer or request made 

by reference to a ••• trade descripticn a~ing in any 

sign, advertisement, invoice, wine list, rusiness paper 

or other ocmnercial oarmunication shall for the purposes 

of subsectioo (1) (d), be deemed to be goods in oonnexion 

with which the ••• trade description is use:l". 

Similarly, any person who applies to gocrls any words, name, letter, 

figure or mark which is likely to lead to the belief that the goods are 

the manufacture of sane person other their real manufacturer, will be 

deemed to apply a false trade descripticn to the goods. (211 ) 

It is clear fran this discussicn that the 0CIlI10Cl law together with 

the Sale of Gocx1s Act, the Hire-Ptu:chase Act am the Mercharrlise Marks 

Act does offer the CXX'1S1lIDer a number of safeguards against unfair 

~ in cr:e:iit agreanents. However the protecticn of these 

safeguards has many limitatioos. Firstly, they can only be available if 

the matter canes to ooort. In other words, unless at least the oansumer 

is willing to enforce his rights in ooort, he will not be able to avail 

himself of the protecticn offered by this legal :regime. Seocnily, even 
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if the CXJIlS\lI'Oer is ready to {XlrSUe his rights, he may firrl the 

protection illusory either because it has been excluded by the supplier 

or because he is barred fran availing himself of it. Consequently, 

although this body of law represents a useful form of oontrol of 

CCJltract power to ensure faimess of exchange, the fact that it is 

facilitative rather than prohibitive makes its utility very limited. 
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FAIR EXaJArQ AND THE ~IT PROVISIONS 

OF THE HIRE-PURaJASE ACr 

As imicated in 01apter 1, a person who wishes to J.X1rchase (1) 

goods on credit can obtain the credit in two ways. The roost oovious way 

is whereby the supplier of the goods allows him to take inmediate 

possessioo of the goods am make full payment for them at a later date, 

that is, tlun1gh what is referred to t:lu:alghout this thesis as the 

• credit agresoent'. But instead of obtaining both the goOOs am the 

CJ:edit in this way, the '(:m'Chaser can borrow I1DlSy fran a third party 

am use it to buy the goods in cash fran the supplier. This can be 

described as a 'pure loan' am will be so called t:lu:alghout this 

discussion. 

Although as far as the p.JrChaser is ~ these two types of 

transactioos perfonn the same basic function, the law in Malawi not cnly 

treats than differently but also provides different principles of law 

for than. '!he credit agreement is regulated by the Hire-Purchase Act 

while pure loans are governed by the loans ReoaYery Act and the <Xl1l10ll 

law. (2) '!be Hire-Purchase Act (3) recognises foor types of credit 

agreements, viz., hire-pm:hase aqnanent, ocntiticnal sale agreement, 

instalment sale agreement am the simple hire agreement. Here it is not 

intemed to discuss again the anataDy of these agresoentsJ rather, the 

intentioo is to examine l'Of the Act regulates credit obtained tlun1gh 

them in order to protect the p.JrChaser as a CXXlStJ'Oer of credit. All the 

regulatory proris1oos of the Act are discusse:i in IOOI'e detail in Olapter 
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6. 

This chapter deals with foor issues. First, the basis upon which 

protection offered by the Act is pnrlicated; sec:::arl, disclosure of tenns 

of credit agreements; thil:d, curbs on the use of oppressive terms in 

these agreements and foorth, financial control. Although assignment of 

credit agreements <n1ld have fitted here, for the sake of oonvevienoe it 

has been pushed to Cllapter 5. 

4..1: The Limit of Credit which can be obtained 

Under a Cretit Agreement 

The Hire-Purchase Act does not make any distinction between credit 

intended for persooal use and credit for ocmnercial ~s. Both are 

treated in the same way. '!be ally distinction which it makes in this 

respect is that if the purchase prioe (4) ll1'X1er the credit agresnent 

does not exceed £1,SOO the purchaser is entitled to the legal protection 

which is the subject of this chapter. '!be implication of this is that a 

person who obtains <Xl h1re-purchase a car for say, £2, 000, for personal 

use will not be able to avail himself of that protection. On the other 

hand, a OCJIpJny which uses the same type of agreanent to purchase vacuum 

cleaners or cash register machines for ocmnercial use <n1ld take 

advantage of the provisions of the Act provided the purchase prioe of 

the goods was within the stipllated limit. (5) But there is aoother point 

here. Although a purchaser can not obtain an anomt exoeedinJ the 

oeiliDJ limit in me agreement and hope for protection un:ler the Act, he 

can get that same cmomt of credit by entering into nora than one 

agreement with either the same creditor or different creditors and still 
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be entitled to legal protecticn with respect to the credit. For 

instance, if he wanted to bly urner an instalment sale agreement an 

article wtx>se ~chase price exceeds £1,500, he CXJUld 1:x:>rn:1tI part of the 

rooney and use a cre:tit agreement to get the remairrler. '1be !.Dans 

ReocNery Act wcW.d qive him limited protecticn for the ~e loan 

agreElDeIlt while the Hire-Purchase Act would protect him fran any unfair 

exchar¥Je arisiD} under the credit agreeoont. In other words, there is an 

element of inelegance aboot the way protectioo \WIer the Hire-Purchase 

Act is predicated. 

That was also reoognisai by both the Mllcny and Crowther Ccmni ttees 

in their survey of 0CXlSUllIBI' protectioo in Englarrl. They ~ that 

imposiD} a monetary limit as a basis for legal protecticn is not ally 

arbitrary and iD:liscrimina.te in its operatioo rut also terns to get rut 

of date quickly and oooe that happens, there is always a big time lag 

before the threshold is ~. (6) Cblsequently they recxmnerrled that 

the monetary limit which existed urder the English Hire-Purchase Act 

1938 be J:'El1DY8i. They ~ that protectioo urner the Act should be 

predicated at the use to which the goods supplied were reasonably 

expectEd to be put and oot at the basis of the anomt f their purchase 

price. 'l'alking aboot £1,000 which had been suggestEd as the new credit 

limit, the ~ Omnittee report said: 

"It DI1St be ~ized that this is the suggested 

hire-pJrchase price. '!be cash price represented by a 

£1 ,000 hire-pm:::base price depEnis at the annmt of the 

deposit (or trade-in), the period of the agreeoont- both 

of these beiD} at the present subject to statutory 
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oootrol- am the aroount of the servioe charge. If the 

deposit is 20 per cent (the current minirnum) curl the 

period for repayment is 3 years (the current naxilmJrn), 

am a usual scale of hire-purchase charges is appliErl to 

these figures, it will be foun1 that a transaction 

involving a cash prioe of £839 falls outside the proposed 

new limit.... We regard this as an ananaly which ought 

not to be aoceptai •••• We do not think that the impact of 

the law ought to deperd on such inoonsequential 

factors".(?) 

In spite of that, the Erv:Jlish Coosumer Credit Act adq>ts the 

'oeiling' approach b.rl: as suggested by the Molooy Camdttee, the limit 

is set in tams of principal (8) am oot the total aroount repayable by 

the purchaser. 'lhus sectian 8 (2) of the Act provides that a' consumer 

credit agmement' is a perscoal. credit agreanent by which the creditor 

plXWides the debtor with credit oot exoeelinJ £5,000. By ocntrast, in 

the United states urrler the Unifcmn Coosumer Credit Code protecticn is 

base:i <Xl the use to which the CJ:aiit is interned to be p.lt. A person is 

entitled to legal protecticn umer the Code if the credit is usei in 

the 

..... sale of goods, services, or an interest in land in 

which [inter alia] the goods, services or interest in 

lard are purchased prinarily for a persooal, family, 

In.Jsehold or agricultural Pl%l,X)Se". (9 ) 

aIt the problan with the Unifcmn Chnsumer Creiit Cbde approach is 

that it may oot work pmperly in an integrate:! legal re:Jime of oonsumer 



215 

credit unless it was possible in every case where a cash loan was 

required to establish in a reliable way the use to which the applicant 

intended to IX1t the credit. As that will rx>t be easy to do, those who 

require credit for cxmnercial use may be able to take advantage of the 

protectioo intended for private ooosumers. Of course this criticism can 

be levelled against the' ceiling' appJ:Oa.ch as well. For instance, if a 

oanpany wished to pn'Chase business vehicles en credit, it <Xl\lld use 

names of its directors to make the p.IrChase am claim legal protection 

so lcng as the annmt of credit involved per vehicle was within the 

prescribed limit. Ccnsequently it oould be argued that none of these two 

appJ:Oa.ches is Dm'e advantageous than the other. 

Ibwever there is ale point which must be reoognised here. Althalgh 

these approaches are equally disadvantageous 00 the grourd that they can 

be exploited by ocmnercial users of credit, the ceiling approach has the 

extra discdvant:age that if the limit is fixed at an unrealistically low 

point that may serve to draw inllviduals into multiple irnebtedness in 

order to get cu:oond the oe1lJn;J withrut losir¥} the protectien of the 

law. As shJwn earlier, an 1rn1v1dual who wanted to purchase en credit a 

car whose price was art:s1de the legal limit wwld be forced to borrow 

part of the nalSY ani use the credit agresnent with respect to the 

rema1rder. For this :reascn, it is subnitted that a better approach urder 

the Malawi H1re-Purchase Act is to predicate protectien al the basis of 

the use to which the goods supplied urder the credit agreement are 

inten:led to be used by the pJrChaser. Of ooorse there will be cases 

where it will not be easy to deteJ::mine whether or mt the p,trChaser's 

claim that the goods are interned for persooal use is true. But that is 
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basically a problem with which society must be preparErl to PIt up if it 

is to have sane protectioo for its oonsumers against goods-relatErl 

problems. 

4.2 Disclosure of TeI:ms of the Credit Agreement 

Although the law can oot manage to make every ~chaser urnerstam 

each ani every word used in a credit agresnent into which he enters, it 

at least attempts to give him an opportunity to do so. For that reason, 

it places the supplier under that agreement urner a duty to disclose the 

tenus of the agreement to the purchaser as a ~itial for 

enforoement of the agreement by the fonner. Of 0JUrSe disclosure of 

tenus has a Ioore practical functioo to fulfil; it will enable the 

pmilaser to sOOp around am c:anpare prices ani rates of finance charges 

offered by different: suppliers of goods <Xl credit. As the CratIther 

CamL1tt:ee fam, a lal:ge sectial of consumers wOO use credit do oot 

shop arourrl because they are often unaware that they oould get nme for 

their l'Ia1ey am better credit: teJ:ms by visitir¥} a number ·of retail 

ootlets, particularly tOOse oots1de their inmediate neighbourhood. (10) 

Besides, disclosure of t:enns helps the oonsmner to make an intelligent 

decisioo abalt the wisdcm of usir¥J credit: instead of payir¥J cash. Arrl 

after the agreement has been CXXlClOOed, disclosure may assist him to 

plan the use of his future inoane. (11 ) 

Firstly, the Hire-Purchase Act requires that every credit agJ:eEIDel'lt: 

must: be in writir¥J am be signed by or 00 behalf of the parties to 

it:. (' 2) Secxnny, the agreaoent: must oontain a stat:EJnent of the cash 
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price of the goods (13), and where the ~se price does not exceed 

£1,500, the follarl.I¥J adiitiooal infonnatian: 

1. the anomt of the pn:chase price payable by the pJ.rChaser; 

2. the percentage of the cash price of the goods which must be paid by 

the pJ.rChaser as initial payment under sectien 24(1) (a) of the Act; 

3. the anomt of each instalment in which the pn:chase price is to be 

paid; 

4. the roode of paying t:lwJse instalments 1 

5. the date or roode of detennining the date en which each instalment is 

payable and 

6. the rate of interest chargeable en an instalment of the purchase 

price which is in arear. (14) 

The Act also requires that eyer:y credit agreettent under which the 

pn:chase price exceeds £10 must state that the initial payment mentionej 

in (2) abcwe can be paid in goods or IIDlSY before the purchaser takes 

possessial of the goods which are the subject-matter of the aqresnent, 

and that the full J;UrChase price III.lS1: be paid before the expiry of 24 

IIDlths fmn the date em which the agreement is oc.ncl1.ded. (15) r.t>re 

~ than that, sectiem 6(2) provides that 00 supplier nust use any 

form of agreement the provisic.ns of which, whatever their nature, are 

not set oot in clear legible print or typed letters of substantially the 

same size. 

To urderline the iqxlrt:ance of disclosure, the Act also gives the 

~ the right to ask the supplier to sam him a statement signed 

by or em behalf of the S\JA)lier oaltainirv:J any of the following pieces 

of informaticn which the ~ may specifiy: 
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1. the annmt paid urDer the agreement by or on behalf of the p.trchaser 

and the date of any such payment; 

2. the aJ'lDlllt due and unpaid umer the agresnent, the date upon which 

each instalment of that anomt became due and the size of each 

instal.nent and 

3. the annmt which is to beoane payable umer the agreement, the date 

or IOOde of deteJ:mining the date upal which each future instalment of 

the pJrchase price is to beoane payable and the size of each 

instalment. 

The cbject of this p:rov1sial seems to be to assist the p.trChaser to krlcM 

his iIrlebtedness umer the credit agreement fran time to time as the 

agreement ocntinues to run. It DUSt be mentioned here that the purchaser 

can. also ask for, and the supplier must supply him, with a copy of the 

agreement. (16) 

Sha1ld the credit agJ:eeIIl8!lt fail to nake the disclosures enumerated 

ahaYe, sectials 4(2) and 24(3) provide that the agreement will be deemed 

to be a ocntract for the sale of goOOs tal credit at a price, payable in 

the same manner as that stipJlated in the agleement, which is twenty 

five per oenbn less than the pJrchase price [f!xe:l by the agreement]'. 

Besides, the supplier will not be allowei to enforce any oontract of 

suretyship, imaDnity or guarantee relatin} to the agreement against a 

surety or guarantor who was not the original supplier urXler the 

agreement. (17) Am if the supplier fails without reasooable cause to 

supply the purchaser with infomatial or a oopy of the aqreanent after 

the latter has aske:l for it and the default ocntinues for a period of 

thirty days, the defaulter ocmnits an offence pmishable by a fine of 
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£50 or, in default of payment, imprisonment for thirty days. 

All this shcMs a clear departure by the Hire-Purchase Act fran the 

positim umer the general law of oc:ntract. As shown in Ola.pter 2, unier 

that law the seller is under 00 obligatim to 1Xlt into writing tenns of 

the oc:ntract am even where the statute of Fraoos applies, the 

obligatial will be merely to witness the agreement in writing. If the 

agreement is in writing the seller is not obligei to present its tenns 

in any manner so that if the J;m'Chaser alleges afterwards that he ooold 

not read them the issue will be resolvai oot by asking whether the terms 

were legible rut whether the J;m'Chaser had reasa1ably adequate rotice of 

them. And the test of adequacy of IX)tice is such that the p.trChaser 

oruld be att:ribJted with knoW'ledge of the tenns even tOOuqh he did rot 

see them. Furt:hentDJ:e, whereas as shc:Mn in ellapter 3, the rules relating 

to the quality of goods will apply ally if the goods are suppliErl in the 

supplier's CXAJrSe of bJs1ness, there does not seem to be a similar 

qualificatial here, or iD:ieed with respect to other protective devices 

of the Act which will be discusSErl later.(18) '!be positim is clearly 

that as l.a¥J as there is a credit agreement and the purchase price does 

not exceed £1,500, the supplier must CXJDply with the Act as regards the 

quality of the credit which he provides, whether or not he is actiD;J in 

the ooorse of blsiness. 

But in spite of that, there are a runber of criticisms which can be 

raiSErl against these pttNisials. First, sectim 11 (3) of the Act places 

the supplier urder an obligatim to explain to the purchaser the effect 

of a clause which seeks to exclu:1e or ItDdify the impliEd oarlitions of 

fitness for purpose or merchantable quality. Olriously, he is IX)t urxler 
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a s:imilar obligation with respect to ooligations relating to the crErlit 

aspect of the agreement. Since the aim of requiring explanation of the 

exclusion clause is not only to briD;J the clause to the purchaser's 

notice rut also to let him mnerstam its import (19) so that if he 

wishes, he can go elsewhere, ale woold have expecterl that the same 

obligation should apply to items of informatien which must be disclosOO 

mner the pxov1sicns umer discussien here. After all, as a.lready said, 

one of the PJX'POS8S of requirirv:J that these disclosures be made is to 

assist the pJrChaser to sllq) aroon:i. 

Sec:xDl, to the extent that the aim of disclosure is to assist the 

pJrChaser in cxmparative shoppin:.J am in deciding whether or not he 

should b.ty en credit, the approach of the Act is flawe:i. For disclosure 

to be useful in this respect, it has to be made before the p.u:cllaser 

ocmnits himself to any transactien. But contrary to that, the 

Hire-Purcha.se Act as already sham, requires the disclosures to be made 

in the agxeemant itself, that is, after the purchaser has already made a 

ocmnitment not ally that he should use credit rut also on the tenns en 

which to dlt:a1n the credit. Clearly that is not helpful to him. As one 

oatlnentator puts it, 

'''!be exmtract doa.Jelt is too ina.ooessible to the debtor 

who is searchi.D;J for credit oost information. In order to 

procure it, he will usually have to visit a dealer or 

craiitor, oa1cl.u::le a set of negotiatioos with him and 

endure the fotm-fillin; ptOOedures. He lIllSt at that point 

refuse to Sign the fonn and insist en ~ it away for 
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examination. fttlreaver, in so far as he requires a basis 

for c::xmp:ll'isal, he will at least once have to repeat the 

process with another dealer or creditor. No rational 

debtor would subnit himself to such an ordeal. Not only 

would it be absurdly time-oalsuming am costly, rut also 

it would require of him a fonnidable oanbination of 

cunning and tenacity ••• II (20 ) 

This can be oootrasted with secticn 2.302(2) (a) of the OnitErl states 

Unifoxm <b1sumer Cretit Code which requires at least that the 

disclosures be made before credit is granted by the creditor. 

'lldrd, the Act requires that tenns of the agresnent should be 

• clearly legible print or typed letters of substantially the same 

size' • (21) No doubt that offers sane iJnpraYement Oller the position urrler 

the general law of oootract. Ii:MeYer it offers 00 real guidance on l'nl 

the questiat of legibility of the terms is to be settled, if in displte. 

At least at oamal law there is a test, that of reasonably adequate 

notice. But here t:het:e is no such test and ooe is left to warder hc:7tf the 

ooort will determine whether or mt the teJ:ms are legible to the right 

degree. 

Fourth, the Act J:eqUires disclosure ally of sane of the tenns of the 

agreement but mt all of them. In particular, there is no requirenent 

for disclOSU!:e of the rate of finance charges which the supplier may 

denan:1 am lK:Jw tmse charges are to be o:rnputed. It is sul:m1tted that 

that urrlet1n1nes the very p.u:pose of rnald.B:J disclosures. For if the 

purchaser does mt Jma", the finance charges which the supplier dEJnaIrls 

for the grant of crati.t, lK:Jw is the fcmner to I'IBke canparative shoppir¥1? 
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An:l the positioo is made all the Ioore unsatisfactory because, as already 

shown, the Act requires the disclosures to be made in the contract 

document itself. 

4.} PreYentien of the Use of Certain Provisicns 

in Credit ~ts 

'!be relevant provisien of the Act in this respect is section 7 (1 ). 

This provisien states that a tenn in a credit agreement will oot be of 

any force or effect if it expressly or impliedly 

1. authorises the supplier or any persal acting 00 his behalf to enter 

upon any pnmdses to take possessicn of goods which are the subj ect of 

the agreement am/or frees him fmn liability fmn the entry; 

2. excltxles or restricts any right conferred by the Act <Xl the purchaser 

to detemine the aqreementJ 

3. iqloses liability en the ~ for terminating the agreement in 

acoordance with the Act which is in excess of the liability providEd 

by the Act for that; 

4. 1npJSes liability en the ];m'Chaser for terminating the agreement 

othexwise than in acoordance with the Act which is in excess of the 

liability to which he wruld have been subject had the agreanent been 

terminated in accordance with the ActJ 

5. makes any perscn actiDJ en behalf of the supplier to OCX1Clooe the 

agreement an agent of the ];m'ChaserJ 

6. reliSYe8 the supplier fmn liability for the acts or defaults of the 

perscn actin:J en his behalf to oonclooe the agreement or 

7. requires the ];m'Chaser to pay interest en any instalment of the 
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p.trehase price which is in arear in excess of the maximum rate set by 

the Act. 

Besides, sectioo 24(4) provides that a provision in a credit agreement 

will not be enforceable insofar as it provides for the payment of a 

p.trehase price which exceeds the cash price of the goods supplied wrler 

the agreement by more than the appropriate annmt fixed by rule 2 of the 

Hire-Purchase (Finance Q)arges) Notice. Am lastly, the Act also 

provides that any waiver by the p.IrChaser of any right aanferrErl en him 

by it will be of 00 force or effect. (22) 

No doubt these measures are useful. Ib4ever they do not go far 

eDJUgh. For a start, they merely render of 00 effect the provisioo 

cxnoerned. '!be pre8l1R)OSitim is that if such a clause is used in a 

credit agreement, the purchaser will be able to brir¥:J an actim to 

challED36 its validity or use it as a defence to an action by the 

supplier to enforce the agreement. Cblsequently, if for ale reasoo or 

another he can not do that, the utility of these provisions will have 

been defeated. 

SeccnUy, ooospicuous by its absence is a pravisioo dealir¥:J with the 

effect of a t:enu in the agxeement which seeks to relieve the supplier 

fran liability for any pre-oaltractual claim he may have made alxJut the 

credit. As shewn in the last chapter, sectial 11 (3) deals with a clause 

which pur~ts to IIIX1ify or limit the applicatioo of implied oc:ntitians 

of fitness for purpose and merchantable quality. But the fact is that 

exclusicn c] allses COYer nme cp:oun:i than that so that sectim 11 (3) 00 

its own is oot enoogh. 

'1hirdl.y, all the provisioos mentiam above apply to the credit 
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agreEIOOIlt itself; they do oot apply to the security oontract which nay 

be made in relation to that agreement. As will be shown in the next 

chapter, there are a number of aspects in the security oontract with 

respect to which the supplier may wish to protect himself fran liability 

am the law which seeks to protect the J;m'chaser nee:1s to shcM heM such 

a clause will be enforcEd. 

lastly, ale wall.d have expected. the Act to have a provisicn to deal 

with unfair solicitatioo of custan. However no such provisioo is 

available- !meed, as will be shown later in this work, ale major 

weakness of the law in Malawi is that it does not have any legal oc:ntrol 

of advertisanent aimed at private <XXlS1.IDerS. By contrast, sectioo 44 (1 ) 

of the ED:Jilsh Coruuner Credit Act e:npowers the Secretary of state to 

make regulatialS as to the fcmn am oc:ntent of advertisements which 

ensure that an advertisement conveys a fair am reasooably oanpre.hensive 

irnicatioo of the nature of the credit offered by the advertiser am of 

their true oost to persoos using than. Of course it is important to note 

here that the difficulty with this sort of oc:ntrol is to draw a line 

between the right of traders wi¥> provide cre:iit to infcmn the plblic 

abrut the availability of those facilities and the nee:} to ensure that 

the infOJ:llBtial so provided oarplies with the requiranents of fair 

deal1rq. AIXl that is the problan which seems to have been recently 

highlightEd under the lbJilsh Coruuner Credit Act. 

For sectioo 44 of the Act to apply, sectioo 43 (1) requires that the 

advertisanent IIllSt have been published for the purposes of a blsiness 

carriErl 00 by the advetiser am l'lIlSt irnioate that he is willm; to 

provide cre:iit or to enter into an agreenent for the bailment of goods. 
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In Jenkins v LanbaI:d Centre PU: a cx:mpany which provided to the public 

various financial services, including credit facilities, supplied a car 

dealer with stickers to be plaoe::l an cars offered for sale. The stickers 

displaYEd the cash price of each car in bold print, am the aanpany IS 

name am logo in snall print. '!he cx:mpany was chargErl with an offence 

wner sect1en 167 of the English Ca1sumer Cre1it Act for failure to 

oanply with regulaticn 6 of the Consumer Credit (Advertisements) 

RegulatialS 1980 made urner secticn 44 of the Act. It was the 

prosecution's case that the stickers constituted an advertisement 

'iIxlicatir¥J' that the oaupany wwld be willing to provide credit to a 

suitable custaner wlx> requirai cr:a1it to acquire the particular vehicle 

to which the sticker was attache:l. '!bey oonterrled that the appropriate 

test to be applied was whether an ordinary persal would take the 

advertisement as an in:ticaticn that the advertiser was willing to 

provide credit, am in considering the reacticn of the ordinary person, 

aooount shcW.d be taken of the widespread koowlejge of nanbers of the 

IAJblic of the repltation of the oanpany as providers of credit 

facilities. It was held that en the true oonstruct1cn of section 43(1) 

an advertiser ' iIxlicated' that he was will1ng to provide crEdit if he 

stated as a fact, rather than merely suggested, that he was will1ng to 

do so. Now since the stickers did not state as a fact that the oc:mpany 

woold provide credit for the purchase of cars en which the stickers were 

attachej, the oaIpmy oould not be said to have camdtted the alleged 

offence. It is perhaps important to note what Robert Goff IJ said: 

"No datbt it is right that the advertisement IlUSt be 

0a'1Strued sensibly in its oontext, am it may well be 
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that sane members of the p,lblic, who happen to be aware 

of the rosiness of the respan:1ents, might think that the 

placing of a price display in this fonn en a vehicle at a 

garage 'suggested' that the respan:1ents might be willing 

to give credit in respect of the vehicle in questien. 

'lbis cnlld lead such a person to inquire within the 

garage whether credit facilities were in fact available 

•••• 

[But] ••• a suggestial is not enatgh, a fortiori where 

the suggestial is derive:i in part fran the kna.fledge of 

the advertisers' rus1ness, obtained not fran the 

advertisement itself. I ask myself ••• whether the sign 

oonstituted a statement of the relevant fact ••• that the 

advertiser was willing to provide credit in respect of 

the car en which the sign was placed. cmstruing the sign 

in its oootext, I answer that questien ••• by saying that 

there is not:hiI¥J en the relevant sign to state as a fact 

the IIBtter of which ocmplaint is made". (23) 

Loold.B] at this jl.dgement, it seems that three OOOSideratialS influenoai 

the ooort' S decisial. First, it foom that the oanpany had otherwise 

genuinely sooght to ocmply with the regulatialS passed urrler sectien 44. 

(24) Seocn!, it did nat wish to open the way for suppliers of credit to 

be prosecuted umer sectialS 43 am 44 for other than what they had 

voluntarily asS\Ded responsibility. AId thirdly, the court seems to have 

recognised that the very essence of sectien 43 is to allow traders at 

least to advertise their existence witlnlt autanatically CXJni.rg under 
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the regulatioos pasSErl umer section 44. Unfortunately, :tlcJNever, the 

effect of this case is to remer those regulations nugatory. As one 

ocmnentator has put it, 

"[Whilst] prospective creditors ImlSt be all<Jl.«rl to 

advertise their mere existence, this decision surely 

unienuines the legislative aim of preventing oonsumers 

bein;J imuoai into dealin;J with than by advertisements 

oot ocmplying with specifiEd disclosure requirements. 

What ocW.d the display by a ootor dealer of the defendant 

CXJIP!IllY's name alongside the cash price on his car on his 

pranises plSsibly' iIxlicate' to a consumer except its 

will~s to provide credit in sane fOInl ?" (25) 

4.4 Financial Q:ntrol 

Camal law has no specific principles of law for financial oontrol 

in credit agreements. 'lbe general rule is that it is for the parties to 

fix the tenDs of their ocntract, am not for the law to do so for them. 

Cmsequently, no interest or other financial charge is recoverable 

unless that was the CUIIIU, UIXierst:ardio;J of the parties fran their 

previous course of dealin;Js or unless there was a term to that effect in 

the agreement. S1mjJar ly, unless it is CIC:Il1POOID interest which was 

intemei by the parties, the ~ rule is that where no specific nme 

of CU1pltin:J interest is agreed upcn, ally simple interest can be 

rec::oYeJ:ed. MlreaYer, as iIxlicatej in Cllapter 2, whatever interest or 

other finance charge is stipUted by the agreement may be impeachErl on 

the grourn that it makes the agreement 'harsh am unconscionable'. (26) 
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IicMever the wide discretial given to oourts in determining whether or 

not an agresnent is 'harsh ani unoonsciooable' am the fact that much 

depends al the ciramlStanoes of each case, means that a rate of finance 

chaIges oould p:lSS throogh the net even where it is clearly 

exorbitant. (27) But nme than that, if the debtor wishes to re-pay the 

debt ahead of time, there is IX> definitive indication of how his 

liability in tenDs of finance chaIges will be determined. 

In Yeanan Cr:etlt Ltd v McLean the cash prioe of the goods was £640 

ani the hire chaIges were at the rate of 25% CNer the three-year pericrl 

of h1rir¥J ani annmted to £163 5s. '!he goods were re-possesSErl when the 

agreement still had two am a half years to nID, am the accelerate1 

receipt of the proceeds of sale annmted to £310. '!he issue was whether 

am to what extent a rebate oould be made for the early receipt of his 

capital altlay by the seller. It was held by Master Jacob: 

" • • • the capital outlay ani the hire chaIges, are 

directly interoonnect:a:1 and related to each other-the one 

beiI:¥;J a percentage of the other, am the two together 

maJd.D:l the aggxegate of the h1re-purchase prioe p:lyable 

by instalments durin] the currency of the agreement. '1be 

aocelerated xece1pt of £310 ••• reduces the annmt of the 

capital laid out by the plaintiffs am this, in my view, 

has the necessary effect of increasing the annmt of the 

plaintiff's profit. It seems to me, therefore, that ••• 

the oourt should make a reasmable allowanoe or disoount 

for the accelerated xece1pt by the plaintiffs of part of 
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their capital ootlay, a sum which represents a reasonable 

percentage en the annmt of the capital received in 

respect of the period between the date of its receipt am 

the date of the expiry of the agreement." (28) 

As for the :rebate which was to be nade in this case, he thought that ~ 

of the methods was to nultiply the annmt received by the seller fran 

the proceeds of sale by the period between the receipt of that sum am 

the expiry of the agreement am the rate of the hire charges per year. 

'!bat is, £310 x 8 x 9% x 2 '12 years. (29) But this cnly sllcMs that 

altlnlgh it is ag:reErl that where the debtor accelerates payment of the 

debt, he is entitlEd to a :rebate en the uneamed finance charges, there 

is no agreement en b::M the rebate is to be calculated. 

On the other ham, the Hire-Purchase Act has specific rules en these 

matters. In the pages which follow, it is intendEd to mentien these 

rules first and to discuss than afterwards. To begin with, section 24(1 ) 

requires that in every credit agreement where the ~se price exceaas 

£10 (30), the agreanent slxW.d provide that at least 20% or 33 '/3% of 

the cash price of the goods suppliEd uIXier that agreement is payable by 

the purchaser befm:e he can take possessien of the goods. Arrl as said 

earlier, this payment can be made in I1DIlSY or goods. (31) '!ben the Act 

provides that where the initial payment is in the form of noney, sectien 

24(1) will not have been oanpliEd with if the payment 

"is made rut of JIDleYS l:x:D:"rowei directly or indirectly 

fran or through the seller or any perscn wOOse business 

it is by agreanent with the seller to advance ItD1SY for 

payment under agreanents with the seller". (32) 
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The suggestioo here is that the ltDIleY USErl. to discharge the initial 

payment cbligatioo must be the p.lI"Cbaser's CMn rooney or if it is 

borrowed, the purchaser Im.1St have borrowed it iOO.eperrlently of the 

supplier. FurtheJ:rIrx'e, the Act says that 

"no payment in gocx1s shall, to the extent to which the 

ann.mt thereof exceeds the normal market price of the 

goods, be deemed to be a payment for the prrposes of 

[dischargirq the initial payment]". (33) 

What this means is that the value of goods USErl. to pay the inital 

payment will be measuJ:'8l with reference to the rrarket price of similar 

gocxls. Ccnse:pmtly, if the inital payment is say, £200 am the 

p.lI"Cbaser disc::harges it by giving the supplier a stereo whose value the 

purchaser claims is £200 rut it is shawn that en the open market that 

stereo oruld fetal £150 ally, then aooording to this provisioo, the 

purchaser watl.d still have £50 unpaid at the initial pyarnent. 

Seocni, the Act defines the pJrChase price payable unier a craUt 

agreement as the total sum payable by the purchaser unier the agreement 

(34) 1nclullng initial payment (35) rut exclu:tl.B:J the follOlt1ing: 

a) oanpensatien or damages for breach of the agreement by the purchaser 

b) insurance premium paid to insure the qoOOs supplied urrler the 

aqreernent (36) 

c) interest due en an instalment of the purchase price in arear am 

d) installatien chal:ges where the same are not fixed by the 

aqreBDant. (37) 

In fact as shown by Master Jacob in the judgement quo1:Ed above, alOe 

these exciusicns have been made, it is clear that the pl:t"Chase price 
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oanprises two sums: the cash price of the goods supplied urrler the 

credit agreement am finance charges denarrled on that price. 'lb.ese 

charges CCNer not cnly the cost incurred by the supplier by having to 

forgo:irrrrBliate payment for the gocds supplied but also the cost of 

opening am rt.1IlIliI¥J an aCXXJUllt for the purchaser while the agreement 

subsists, stationery am other overheads. (38) Naf to centrol the aJOOUIlt 

which the supplier can reoaver in these charges, section 26 (1 ) gives the 

Minister pc:Mer to' fix the ano.mt by which the purchase price urrler a 

credit agreanent may exceed the cash price'. AId paragraph 2 of the 

Hire-Purchase (Finance Olarges) Notice goes on to state that: 

''For all classes of agreement the purchase price shall 

oot exoesi the cash price by Ioore than an aIOOUIlt which 

together with the aooountancy costs, credit centrol arrl 

oollecticn expenses am all other administrative costs 

oonnected with the agreement, other than the sums 

exclOOed fran the p.IrChase price in terms of secticn 2 (1 ) 

of the Act-

a) in respect of new goods, is an amJUIlt calculated at 

the rate of 15.69 per centum per annum of the balance of 

the cash price remain1B] unpaid before the due date of 

each instalment, 

b) in respect of used goods, is an amJUIlt calculated at 

the rate of 17.54 per centum per anrnn of the balance of 

the cash price remain1B] unpaid before the due date of 

each instalment". 
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Three points can be rx>ted here. First, there are 00 fixed rates urrler 

the Hire-Purchase Act but a mere power to fix them fran tine to time. 

Seoald, the Hire-Purchase (Finance Charges) Notice oorroborates the view 

expressed earlier that the finance charge is an aggregate of a number of 

costs incurred by the supplier in oonnecticn with the crEdit agreement. 

It also supports the oonclusion that the pIrChase price oanprises the 

cash prioe of the goods ani finance charges rrade on that prioe. Third, 

the Notioe gives the fOJ:l'lllla to be uSEd in COllplting finance charges 

payable umer credit agreEDents caught by the Act. '!he formula is 15.69% 

or 17.54% I per armum of the balance of the cash prioe remaining unpaid 

before the due date of each instalment of the ~cha.se prioe I • 

Before the applicatioo of this fonnula is examined, another 

observatien neErls to be made. Farlier it was shown that before the 

~chaser can take delivery of the goods which are the subject of a 

credit agreement, he llI.1St pay 20% or 33 '/3% of the cash prioe of the 

goods as initial payment. It is oot clear whether or oot any finance 

charges are payable en that payment. But since finance charges are 

supposed to oanpensate the supplier for the cost incurred with respect 

to that part of the cash prioe whose payment is deferred, one would 

expect that 00 finance charges sl'nll.d be payable en the initial payment 

which is paid 'straight away'. Thus strictly speakir¥J, the purchase 

prioe payable urder a credit agreEDent shruld cnuprise the cash prioe of 

the goods supplied urrler that agreement plus finance charges payable at 

the rate of 15.69% or 17.54% 00 either 80% or 66 2/3% of that cash 

prioe. 
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Calculating Finance Charges 

The formula prescribed by the Hire-Purchase (Finance Charges) 

Notice is the oP?Osite of what is called the 'add-on' rnet.l-}c:d. As the 

name suggests, this method involves calculating the fir~ce charge on 

the initial balance of the principal or in this case, the cash price of 

the goods, and t.~en adding the amount so found to the principal to get 

the total sum repayable by the debtor. The assumption is clearly that 

the principal remains constant throughout the duration of the agrea~nt 

so that in effect the debtor ends up paying finance charges even on 

instalments of principal which have already been paid. 

By contrast, the Hire-Purchase Act formula recognises that the 

principal is always decreasing as rrore and rrore payments are made. As a 

result it stipulates, as already seen, that finance charges payable 

under the agreement should be calculated on I the balance of the cash 

price remaining lU1paid before the due date of each instalment' of the 

purchase price. What this will mean is that as t.~e cash price remaining 

unpaid falls, the purchaser will pay decreasing arrDlU1ts in finance 

charges. If the cash price is made re-payable in equal instalments this 

will in turn mean that the purchaser will pay ever-decreasing 

instalments of the purchase price. 

If one takes £100 to be the balance of the cash price after payment 

of the initial paymenty (39), repayable over a period of one year in 12 

equal instalments, the size of each instalment of the cash price will be 

£8.33. (40) As the cash price is being re-paid, its successive ~lances 

will be £100, £91.67, £83.34, £75.01 ••••• £8.37. According to the 

fonnula of the Hire-Purc.l-}ase Act, the finance charge payable as part of 

t.~e first instalment of the purchase price will be calculated on £100, 
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the second 00 £91.67, the third 00 £83.34 and so en until the whole cash 

price is re-paid. What this means is that if the goods involved are new 

the total purchase price payable in the first instalment will be 

£8.33 + 15.69 x 100 = £9.63 

100 x 12 

The secand instalment will be 

£8.33 + 15.69 x 91.67 = £9.53 

100 x 12 

The last instalment will be 

£8.33 + 15.69 x 8.37 = £8.44 

100 x 12 

When all the twelve finance charges are added together they CXXlE up to 

£8.50 so that the total purchase price payable by the purchaser will be 

£108.50. This example also illustrates the point made earlier that as 

the cash price ocmtinues to be paid, the annmt of each instalment of 

the purchase price declines. Am the same a~lies to the anomt of 

finance charges in each such instalment. In the first, it is £1 .30; in 

the secad, it is E1.20 whereas in the last it is EO.11 cnl.y. 

It IIIlSt be noted that this fozmula does not place any restrictioo en 

l'lc:w these sums are to be paid. The parties are free to agree that the 

purchase price be paid in instalments of equal anamts or to reserve the 

biggest aJ'IDlllt for arrx ale instalment. On the other harr:i umer sectioo 

3.402 of the United States Unifonn Cblsumer Credi t Code if any 

instalment is Dm'e than twice as large as the average of earlier 

instalments, the debtor is entitled to refinance the arcnmt 
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of that instalment at the time it is due without any penalty. Similarly, 

the Code provides that finance charges are to be calculatErl according to 

the 'actuarial' method whereby payments made by the purchaser are 

allooate1 between the finance charge and principal in such a way that 

the payment is applied first to the finance charge and the balance is 

appliErl to the unpaid principal. (41) Urrler this method finance charges 

are cx:rrq;nte1 en declining balances of the principal just like under the 

fonnula prescri.be:l by the Hire-Purchase Act. Hc.Mever it differs fran the 

latter in that while the annmts applied to the finance charge decline, 

tb:>se applied to the principal increase. But as far as the purchaser is 

ocnoerned this methcXi is less advantageous than the Hire-Purchase 

fonnula becuase it does not decrease the annmts actually paid as time 

runs. By contrast if the cash price is split into equal portions it is 

possible l.Ulder the Hire-Purchase Act to make the purchaser pay the 

purchase price in ever-decreasing ancunts. Am that has already been 

shown by the example given above. 

A point which slnlld be noted about this fantUla is that it 

presupposes that there will be an unbroken payment of the purchase 

price. '!his follows fran the fact that the Act puts a limit 00 the time 

within which the debt is re-payable. Now altln1gh that limitatioo may 

have sane effect en the incidence of debt, its contriDltioo to the 

protectioo of the purchaser is dubious. Even financial institutions do 

accept to re-schedule payment of a debt or to grant an extensioo of time 

so lang as that ensures a better re-payment prospect am avoids 
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financial dislocatien en the part of the debtor. It is true that once a 

person oootracts a debt he un:lertakes to conply with the manner or tine 

for its re-payment. However there is no reason why in appropriate cases 

the law shoold not al1C7.f the parties to agree to re-finance or 

consolidate a debt or to defer all or part of any instalment of the debt 

so 10l¥J as any charge payable for that is oontrollEd by the Act. (42) 

'!be third form of financial CXXltrol un:ler the Hire-Purchase Act is 

that there is a limit en the annmt of interest which a supplier can 

recover 00 an instalment of the ~chase price which is in arrear. ( 43 ) 

Sectien 7 (2) provides that the rate of interest chargeable in such 

circumstanoes should not exceed 'the rate per centum per armum specifiEd 

by the Minister in fixing ••• the nBXinum anount by which the p.trChase 

price un:ier agreements of the class in questioo may exceed the cash 

price'. Am as has just been shown, the rates are 15.69' for new goods 

and 17.54' for old goods. But this provisioo fails to 1n:licate 00 which 

sum the interest is to be calculatErl. As a result it is not clear 

whether the interest will be en 15.69' or 17.54' per amum of the cash 

price which should have been paid by the date of demand or of the 

p.trChase price due bIt unpaid by that date or merely 15.69' or 17.54' 

. per anIUJll of the finance chcm3es which are due bIt unpaid by that date. 

If we go back to the example given above, it will be notEd that in the 

foorth and fifth instalments of the purchase price the p.u:chaser wruld 

be expected to pay £9.31 am £9.20, respectively, of which £0.98 and 

£0.87, respectively are finance chaJ:ges and the remainder, the cash 

price. Now if the pn:c.baser fails to pay these instalments 00 time, en 
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what smn or sums is interest to be ~tEd? Will it be on the sums 

£9.31 am £9.20 or the finance charges £0.98 am £0.87 or £18.51 which 

is the total of the two instalments of the p.rrchase price whose payment 

is overdue or £16.66 which is the actual cash price due rut unpaid ? 

Since the p!I'pOSe of imposing interest is to o;mpensate the supplier 

for havir¥J been deprived of the use of his rooney during the period 

within which it ranains overdue, it follC7tfS that in this example he 

sOOul.d receive interest en the annmt which he would have racei ved had 

the J;nrChaser oanplied with the credit agreement am paid the 

instalments of the purchase price involved en time. '!bat is, interest 

sOOul.d be paid en the sums £9.31 and £9.20. Now because these annmts 

would have been due at two different times, interest recoverable for 

delay in their payment will have to be calculated al each smn acoonling 

to the period by which it is overdue. '!bus if the danani was made say, 

in the seventh IIDlth, the fourth instalment of £9.31 would have been 

0YeJ:due by three nrnths while the fifth, £9.20, by two nrnths only. 

AsSl1ll1ir¥J that the goods involved are new, the interest recoverable al 

that instalment would be 

£ 15.69 x 9.31 x 3 = £0.37 

100 x 12 

am al the fifth instalment, it would be 

£ 15.69 x 9.20 x 2 = £0.24 

100 x 12 

Fourthly, the Hire-Purchase Act requires that there should be a 

rebate of finance dlarges where payment of the p.rrchase price is 

aooelerated. As suppliers exterd credit for profit, they may not be 
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inclined to reduce that profit where the debt is discha.rgej prematurely. 

At the worst, the purchaser may be required to pay the full anount of 

finance charges which WOlld have beoane payable had the agreement run 

its full course. Obviously that would be unjust to the purchaser because 

it would overlook not ally the relevance of the time factor in 

detenninirv:] the annmt of finance charges which are to be paid by the 

debtor but also that aooeleratiB} re-payment of the debt may in fact 

rejuce the supplier's cost in respect of that debt. Consequently, having 

granted the purchaser the right to aooelerate re-payment of the p.lI'chase 

price at any time, the Act also entitles him to get a rebate on each 

instalment of the ~ price oot due at the time the acceleratien is 

made. (44) 

But before examining the foxnula to be used in calculating these 

rebates it DIlSt be pointed out that the plI'Chaser is entitled to a 

rebate in finance charges ally if he re-pays the ~ price due in 

full. '1hls if he merely aooelerated payment of part of it he must pay 

all the finance charges due en that part without any deducticn. '!be 

positioo 1s the same even urxier the United States Unifonn a:msumer 

Credit Cbde. Sectioo 2.209 provides that a debtor may pre-pay in full 

the unpaid balance of a consumer credit agreement at any time an:i 

section 2.210 aCHs that once that has been done, he is entitled to be 

rebated 'an anamt oot less than the unearned partioo of the credit 

service charge'. Orner the EDllish Cbnsumer Credit Act a debtor under a 

regulated 00IlSlDer credit agxeement can discharge his indebtedness at 

any time by payment to the creditor of all annmts payable by the debtor 

to the cra:u.tor under the agreanent. (45) IkMever, unlike under both the 
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Hire-Purchase Act am the Uniform Consumer Credit CcXie, there seems to 

be roan umer the Fnglish Act for a rebate in finance charges even where 

the aooeleratioo is ally of part of the tmpaid principal. Section 95 (1 ) 

of the Act says that a rebate in finance charges can be made if the 

debtor's 

"iIxlebtedness is discharge:1 or beoanes payable before the 

time fixErl, or any swn beoanes payable by him before the 

time so fixed". 

It is subnitted that this is a better view for 00 other reason than that 

it gives the debtor an incentive for proopt reduction of his debt, 

wherever that is possible. On the other hard, as the law starrls umer 

the Hire-Purchase Act the ~ser has 00 incentive to reduce his 

imebtedness tmless he wishes to discharge the wb:>le debt. By 

aoceleratir¥;J payment of part of the debt am get 00 reduction in finance 

charges payable al it, he is worse off than if he invests that ItDleY 

until the due date(s) of the instalment(s) whose payment he could have 

accelerated am in the meantime earn sane profit 00 that J'IDley. 

Calculatioo of Rebates 

Because it is not possible to detemine in advance the point in time 

at which aooeleratioo of p:lyment may be made am the amoont of the 

supplier's costs at that time or the periais between the varioos 

instalments of the purchase price, the fOJ:1lllla for calculatmJ rebates 

can ally be based 00 assumptioos. It can oot be fixed with reliable 

accuracy. After all, as Master Jaoob in:1icated in Yecmm Credit Ltd v 

ltk:Lean (46) when calculatmJ 00w much is to be disoounted for early 
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return of the creditor IS capital outlay the idea is not to achieve 100 

per cent accuracy but rather to obtain ' a swn which represents a 

reasonable percentage of the aroount of capi tal received in respect of 

the pericrl between the date of its receipt am the date of the expiry of 

the agreement'. In that case he thought that the finance charges should 

be reduced at the rate at which they would have accrued in the 

agreement. Urrler the United States Unifonn Consumer Credit Code, on the 

other ham, the methcd adopted is what is called the Rule of 78 (47) so 

that the rebate to which the debtor is entitled will be 

"a fractioo of the [finance] charge of which the 

nmnerator is the sum of the pericrlic balances scheduled 

to follCY the canputatiooal period in which pre-payment 

occurs, am the dencminator is the sum of all periodic 

balances urrler the [credit] agreement". ( 48 ) 

The assumption in both methcx1s seems to be that there is a proIX>rtional 

relationship between the creditor I s costs am ei ther the period over 

which the agreement is supposed to run or the principal itself. Clearly, 

that is not so. As Professor Goode says: 

"The creditor's costs are not distriOOted according to 

sane neat mathena.tical formula, but deperrl on the nature 

and timing of a vast range of different outlays, each of 

which has its arm time pattern ••• " (49) 

By contrast, the assumptioo urrler the Hire-Purchase Act is that the 

cost to the supplier of granting credit is generally higher at the 

beginning of the credit agreement than tcMards the expiry of its 
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pericx1 of time. Consequently, the portion of uneanled finance charges 

rebated to the [:A1rChaser is made smaller than what the supplier retains. 

Section 15 provides that the reduction to be made in every instalment 

whose payment is accelerated rust be 'five per centum per annum on such 

instalment in respect of the pericx1 by which the payment of such 

instalment is accelerated'. The suggestion here is clearly that although 

the purchaser is entitled to a rebate only if he pre-pays in full the 

aIOOUIlt unpaid, the muction to be made in finance charges will be made 

fran every instalment of that amount not due at the time acceleration of 

payment is made according to the period by which payment of the 

instalment is accelerated. (50 ) 

To illustrate this, let it be supposed that a purchaser buys on 

hire-p.rrchase terms new goods whose cash price less initial payment is 

£100, re-payable over 24 roonths in three lOOl1thly instalments of £12.50 

each and after paying three instalments in accordance wi th the 

agreement, he decides to accelerate payment of the remaining five 

instalments. First of all, here is heM payments would be distributed if 

made in accordance with the agreement: 

No. of Instalment Cash Price in Finance Charge in Purchase Price in 

each Inst' ment each Inst' ment each Inst' ment 

1 £12.50 £3.92 £16.42 

2 12.50 3.43 15.93 

3 12.50 2.94 15.42 

4 12.50 2.45 14.95 

5 12.50 1.96 14.46 



6 

7 

8 

12.50 

12.50 

12.50 
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1.47 

0.98 

0.49 

13.97 

13.48 

12.99 

When added together the finance charges a:me to £17 .64. (51) NCM as the 

purchaser accelerates payment after paying the first three instalments 

on schedule, it means that he will have instalments 4, 5, 6, 7 arrl 8 

only whose payment will be accelerated. If it is assumed for the sake of 

coovenience that that the acceleration is made just at the begirming of 

the 3-rronth interval between instalments 3 arrl 4, then instalment 4 

would have been acoel.erated by three lOOI'lths; 5 by six roonths; 6 by nine 

months; 7 by 12 rronths am 8 by 15 IOOnths. Therefore the rebate which 

the purchaser will get en these five instalments will be equal to the 

sum of 

£ 5 x 14.95 x 3 • £0.19 

12 x 100 

£ 5 x 14.46 x 6 = £0.36 

12 x 100 

£ 5 x 13.97 x 9 = £0.52 

12 x 100 

£ 5 x 13.48 x 12= £0.67 

12 x 100 

£ 5 x 12.99 x 15= £0.81 

£2.55 
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In other words, instead of paying £7.35 in finance charges in the last 

five instalments, by accelerating their payment the purchaser can pay 

£4.80 only. 

One advantage of this method is that it is easy to apply. Whatever 

the duration of the intervals between each instalment may be or the 

point at which the acceleration of payment is made, it is a matter of 

ascertaining the pericxl by which payment of any instalment is 

accelerated am then rrultiplying that by 5% per annum of the amount of 

the instalment. On the other harrl, because the Rule of 78 is based on 

the assumption that the periods between the instalments individually 

bear a proportional relationship to each other, it will involve rather 

canplex calculations where the intervals between the instalments whose 

payment is accelerated are of unequal duration. (52) r-breover, by 

allQtling rebates to be calculated 00 each instalment of the purchase 

price aooording to the pericxl by which its payment is accelerated, the 

fonnula prescribed by the Hire-Purchase Act makes sense. As conterrled 

above, where an instalment of the purchase price is in arrear, because 

the supplier has been deprived of the use of the aIOOWlt of that 

instalment beyorrl the period set by the credit agreanent, interest 

recoverable for the delay nust be the product of the period by which 

payment of the instalment is overdue am 15.69% or 17.54% per annum of 

the anount of that instalment. Na.f if instead of being in arrear, the 

instalment is paid before its due date, there does not seem to be any 

reason why the same reasoning shoold not apply so that the p,trchaser is 

allao.'ed a reducticn in finance charges payable with that instalment in 
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respect of the period by which payment of that instalment is 

accelerated. (53 ) 

Lastly, the Hire-Purchase Act places a limit on the aIOOunt which the 

supplier can recover fran the purchaser where the latter exercises his 

statutory right to terminate the credit agreement.(54) Section 17(2} 

provides that in such a case the purchaser can only pay the lesser of 

the following sums: 

a) the difference between half of the p,trchase price and the sum of all 

instalments paid before the termination of the agreement and those 

due rut unpaid at the date of the termination or 

b) any sum stipulated by the agreement as payable upon such a 

termination of the agreement. (55) 

The effect of the first alternative is that if the total amount which 

the purchaser pays (including the initial payment) together with any 

annmt which is due rut unpaid, aItDUIlts to half of the total purchase 

price or roore, then there will be no further liability on the purchaser 

altlX>ugh he may be liable to pay damages for failure to take reasonable 

care of the goods. (56) On the other harD, if the amounts paid and those 

which are due rut unpaid are less than half of the total purchase price, 

the purchaser will have to pay a further sum so as to bring the arount 

up to ale-half. (57) But there is one question which may arise here: 

supposing the actual loss suffered by the supplier as a result of the 

terminatioo of the agreement by the purchaser is smaller than the lesser 

of the sum given above, how is the supplier going to be canpensated ? If 

section 17(2) is to apply then no doubt the supplier would be 

over-canpensated. Therefore it is sul:mitted that in these cases the 
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court should be given power to detennine whether or not the fonnula 

provided by the Act enables the supplier to receive reasonably adequate 

canpensation for the ~chaser' s termination of the agreement under the 

Act am to decrease or increase that canpensation accordingly. If it is 

satisfied that a sum less than the lesser of the two sums proposed by 

sectioo 17 (2) would be equal to the loss sustained by the supplier, it 

should order payment of that smaller sum in lieu of either of those 

sums. (58) 

Analysis of Finance Control Provisions of the Act 

In an eocn:rny like that of Malawi where the credit market has mcmy 

imperfectioos ranging fran consumer illiteracy to unavailability of 

infonnation a}:x)ut the market itself, it is idle to expect that market 

forces will regulate the supply am demand of credit in a way which can 

meaningfully protect the oonsumer. Consequently there is no doubt that 

sane kind of positive legal oontrol is justifiable. Am therefore the 

real issue is not whether there must be arrt statutory control at all rut 

whether there is any justificatioo for the controls set by the Act. 

'Ibis question has been partially answerErl in the precErling pages so 

that what will be done here is to examine arrt additional argument there 

may be for or against these controls. '!be criticism often made against 

the requirement of initial payment is that it may serve to deprive sane 

oonsumers of acoess to legitinBte sooroes of credit or that it may force 

them into multiple irrlebtedness. It is said that if a person does not 

have enoogh rocney 00 him to pay the initial payment sti~latec1 by the 
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Act, then if he has to roy the goods involved he will have no other 

choice than to borrow m::>ney to discharge the obligation. The result is 

that in order to roy one article he will have contracted two debts- and 

may errl up paying roore for the article if one of the sources of the 

credit charges roore than the other in finance charges. It will be 

recalled that it is this argument which was also advanCErl earlier for 

rejectioo of the 'ceiling' approach as a basis of predicating protection 

of the ~chaser umer this Act. 

But althoogh initial payment can be attacked on this grourrl, it is 

subnitted that its advantages by far outweigh this disadvantage. First, 

it is to the supplier's advantage that he should get sane initial 

payment on every agreement into which he enters. Indeed he would still 

insist on its payment even if the Act had anitted to provide for it. A 

retailer who supplies gocrls on credit ccmnits his capital without an 

:i.InlBiiate cash retum, am additiooal sales to him mean more 

stock-piling. For that reason, unless he can receive sane cash on each 

transaction as soon as it is oonlcuded, he will have to rely heavily 00 

external finance to run his rosiness. 

Seccn:l, where a ~chaser makes an initial payment (which may be 

irrecoverable if he terminates the agreement prematurely) he gets a 

stake in the agreement whose value will depend on the amount so paid. 

Arrl it is apparently to strengthen that stake that the Act requires, as 

noted earlier, that the IOCt'ley used to make the initial payment must be 

obtained by the purchaser without intervention by the supplier. (59) At 

the very least, the existence of that stake will provide the IXll"chaser 

with an adequate incentive to proceed with the agreement. Third, 
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requirement of initial payment may also ensure that the purchaser does 

not decide to use a credit agreement before considering its financial 

implications. (60) Finally, if the purchaser makes the ini tial payment 

the supplier will at least be assurerl of the purchaser's seriousness. As 

one author says 

"A man who can not find a reasonable deposit is 

financially suspect". (61 ) 

Statutory setting of finance charge rates where there is no major 

econanic crisis has also been the target of criticism. It is argued that 

consumers who in a canpetitive am. free market can get credit only at a 

rate higher than the ceiling set by the law will not be able to get 

credit in a market where rates are set by law, at least not fran 

suppliers who abide by the law. fot:>rec:Ner, as the total profitability of 

the credit sale transaction deperrls on the canbination of the 

rnercharrlise profit am the financing profit, it is contended that 

statutory imposition of finance charges rates will not protect consumers 

fran overcharging because 'if a seller is restricted in the finance 

charge involved, he can forego part of the possible finance profit, 

increase his cash selling price, am. make the profit there'. (62) 

The first of these arguments is inoooclusive because it can be used 

against any rate of finance charges whether fixed by market forces or 

the intezventicn of statute. So long as there are sane consumers who can 

not be granted credit ecxxlallically at that rate, the rate will act as 

bar to them to consume credit unless there are other suppliers who can 

take the risk of offering rates which are lower than those offered by 
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the rest of the market. M:>re than that, the argument seems to suggest by 

implication that finance charge rates should be left to be fixErl by 

market forces. But as stated above, insofar as the market in Malawi is 

concerned, that would be a futile exercise because of flaws in the 

market itself. 

The secorxl argument has sane appeal although it too can not weaken 

the wisdan of statutory control, of finance charge rates. Even where 

rates are fixed by oanpetition between suppliers, if a supplier wisherl 

to appear to be offering ocmpetitive rates, he oould shift the cost of 

credit fran the finance charge to the cash price of the gocxlS. What 

could stop him fran doing that is sane legal interventioo requiring 

prices of gcx:x1s to be clearly labelled on the gocxlS themselves. (63) In 

Malawi there are no special shops for crErlit transactions only; all 

shops sell for cash or on credit depending 00 the custaner's preference. 

Now if the cash price is properly labelled on the gocxls, it would be 

stretching imaginatioo a little too far to suggest that the seller would 

sell the goods at the displayed price if a custaner offered cash am 

saneha.rI raise the cash price if the purchaser changed his miOO am 

decided to b.Iy 00 credit instead. In other woms, it is possible to have 

finance charges rates fixed by statute arrl still avoid the problem 

suggestErl by the secarl criticism. 

Fur1:henoore, it is sanetimes arguErl that if the market fails to fix 

rates equitably, the system could be propped up by a statutory provision 

which gives orurts the power to re-open any transaction which is 

extortiooate or UIlCXXlSCionable. (64) But as Chapter 2 showed, that alone 

is not an effective measure of consumer protection. Irrleed the case by 
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case approach. which. it entails means that it will not be possible for a 

proper assessment to be made as to the extent to which consumer crooit 

should be allowed before the point is reach.oo at which. the dangers to 

society or the individual exceed the benefits. (65) 

It is also said by opponents of rate regulation that for legal rate 

ceilings to work effectively, they require a big administrative 

machminery to monitor their operation am that that will make consumer 

protection costly. The policing of canpliance with stamards of fair 

dealing in crEdit agreements is discusSErl in <llapter 7. IkMever one 

point can be made here and that is that cost alone can not justify 

abarrlooment of oonsumer protection unless it can be shown that the cost 

heavily outweighs the benefit obtainOO by consumers fran that 

protection. Moreover, as will be sham in Olapter 7, it is possible to 

make this protectioo self-financing without adversely affecting prices 

paid by ccnsumers. 

Lastly, it must be emphasized that with the exception of rebates, 

the Hire-Purchase Act does not actually fix finance charge rates. What 

it does is to empower the Minister to control than whenever need 

arises. (66) Am the exercise of that power at the present time can be 

justified on the grouOO that the credit market in Malawi has not yet 

reached a stage where it can control supply am demarrl of crEdit in a 

manner that will be positively beneficial to consumers. But the 

advantage of this fonn of control is that it is flexible am will allOtl 

trerrls in the entire eoooany am in the ccnluct of credit suppliers to 

influence the level of finance charge rates. Besides, if properly usoo, 
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this will allOVl speedy review of the market aOO introduction of relevant 

changes in it. 

But having said that, the question which must still be answerErl is 

whether the rates currently in force are justifiable. In the absence of 

any information on hcJr..I these rates are working in practice, an::l short of 

an evaluation of the econany itself, it is not easy to pass any 

judgement on the rates. However it can be observErl that if the ceiling 

of finance charge rates is plaCErl too 10Vl it may not be to the advantage 

of oonsumers in the long run. Suppliers will not find it econanical to 

grant crErlit at the rate where it is just possible that the purchaser 

might default. NcM in an econany where most consumers do not have a 

stable source of incane to qualify for a bank loan, the result will be a 

backlog of unfulfilled demarrl for credit which will create an 

opportunity for loan shark operations on a large scale.(67) A ceiling at 

the other extreme of the spectrum may have not only the same effect rut 

also its regulatory effect would not be apparent. Most people would not 

regard it as offering any protection at all although the actual charges 

which it would entail would not be excessive especially where the 

prinCipal was small or it was :re-payable in a short period of time such 

as, for instance, six IOOIlths. 

'!be seoom point is that when setting the ceiling it neErls to be 

realised that those who supply goods an crErlit are oosinessmen am not a 

charitable organisation. 'Ibis means that the ceiling must be set at such 

a level that they have a profit margin which will enable them to survive 

in business without at the sane time keeping off a large 
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number of consumers fran legitimate sources of credit. The 

solution for those who are in the lower nmgs of the incane ladder does 

not certainly lie in forcing finance charge rates dCMI1 to a level where 

the survival of the lx>nest am law-abiding supplier is errlangererl. Again 

what the right level should be can not be detennined theoretically; it 

re':IUires OCflSideratial of a nl..Dllber of factors in the econany as a whole, 

in particular, leming terms am rates offered by financial institutions 

am wage distribltial in the population. The first factor is important 

because these institutions will be the source of a sizeable portion of 

the credit offered in credit agreements so that the money a supplier 

urrler such an agreement has to pay to them is me of the costs which 

will be included in finance charges dema.rrled by him fran his custaners. 

Wage distributial not ally shcMs how nuch future incane is available for 

potential mrtgaging in these agreements (68) but can also give a rough 

in:iication of likely consumer :responses to finance charge rates. 

It is clear fran this discussion that the Hire-Purchase Act departs 

fran the position urrler the general law of contract. Not only does it 

put forward the way in which tenns of a credit agreement should be 

brought to the notice of the ~ser rut by controlling finance charge 

rates recoverable in these agreements am prohibi ting the use of a 

number of terms, it in effect prescribes the tenns at which the supplier 

should offer his credit to the consuming pililic. Thus it destroys the 

main pillar of freedan of contract which is that it is for the parties 

to a contract to fix the terms at which to prrchase each other's 
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perfonnance. Of c:nrrse as shown, the problem is to find the right 

canbination of terms which will ensure fair exchange to both sides. But 

there is another point. While the Act covers sane aspects of a credit 

agreement, it leaves the parties to detennine the others. One such 

aspect is the measure of damages which can be recovered for breach of 

the agreement. One is therefore left to wonder whether this canbination 

is appropriate. Perhaps the biggest draw-back is that the regulatory 

roodel of the Act follows the approach of the general law of contract. If 

the supplier fails to canply with any provision of the Act, that will 

merely give the p,Irchaser the right to bring an action in contract or to 

resist enforcement of the agreement by the supplier. What this means is 

that if the ];:UrChaser can not bring the actioo or make the resistence, 

enforcement of the regulatory system will have been irnpairErl am the 

supplier can go on to enjoy the fruits of his wrong-Cioing. Arguably the 

effectiveness of such a system to prevent unfair exchange to the 

purchaser in credit agreements will be very minimal, to say the least. 
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Footnotes 

1. Of course it should be noted that the word 'purchase' here includes 

'hire' as well. 

2. In England they are now regulated by one statute: The Consumer Credit 

Act, 1974. For a discussion of this Act, see Goode, The Consumer 

Credit Act: A Students' Guide. 

3. See the Hire-Purchase Act, section 2(1). 

4. The definition of 'purchase price' is given below. 

5. Cf the Hire-Purchase Act, section 27 which empowers the Hinister to 

exempt certain agreements entered into by any corporation from the 

application of the Act. 

6. The Molony Committee Report (1962) Cmnd 1781, para. 553. 

7. Ibid., para. 551. 

8. That is, the purchase price under a credit agreement. 

9. See section 2.104(1) of the United States Uniform Consumer Credit 

Code. 

10.The Crowther Report (1971) Cmnd 4596, vol. 1, para. 3.6.4. 

11.TG Ison, Credit Marketing and Consumer Protection, pp 174-180. 

12.The Hire-Purchase Act, section 4(1)(a). 
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ClIAPrER FIVE 

RmJIATIOO OF THE SEC."URITY AGREEMENT MADE IN RESP~ 

OF A <m:DIT AGREEMENT 

In the last chapter it was shown that the Hire-Purchase Act has set 

up a number of controls for the benefit of the purchaser under a credit 

agreement as a consumer of credit. It was argued that although the 

controls are important, there are sane changes which need to be made in 

then to make them nore effective in ensuring fair exchange in these 

agreements. In this chapter it is intenjed to examine the law which 

governs security which may be given in respect of a credit agreement am 

determine hcrtI and whether it furthers the cause of fair exchange. 

A person wOO supplies goods on credit advances the credit to the 

purchaser of the gocrls 00 the basis of the latter's ability to re-pay 

the debt. However, more often than not he will demarrl security fran the 

purchaser for the credit. Now although the crErlit agreement itself is 

not legally regaroErl as a security agreement, there is no doubt that the 

gcxxls supplied under it in effect act as a sort of security for the 

financial aCOCllluodatioo grantErl to the {X.lrChaser. But apart fran that, 

security can be provided through a nortgage 00 property belonging to the 

purchaser or a thil:d party who is often relatErl to the pJrchaser. '!he 

purchaser can also furnish security in the fonn of either a negotiable 

instrument drawn in favour of the supplier or a contract of guarantee 

executed by a thil:d party who undertakes to be responsible for the 

payment of the debt if the purchaser defaults. Lastly, it is not 

unCCfl'llD'l for the person granting credit to require that the debtor 
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should pledge sane property with the former for the credi t advanced to 

the debtor. In Malawi property pledged for small aroounts of credit 

usually oamprises readily saleable items such as wrist watches, radios, 

bicycles a.rrl sewing machines. 

Generally the formality required for the formation of a security 

agreement will deperrl an the fonn which the security takes. A negotiable 

instrument llllst cx:rnply with the Bills of Exchange Act; a chattel 

Irortgage with partly the CCllllal law a.rrl partly the Bills of Sale Act am 

a pledge a.rrl a contract of guarantee, wi th the c:x::moon law. It should be 

noted here that there is no Pawnbrokers Act in Malawi. But insofar as 

the security agreement is made in respect of a credit agreement, its 

enforceability will also deperrl an whether or not the latter canplies 

with the provisions of the Hire-Purchase Act. And it is with this 

interplay of the Hire-Purchase Act, an the one hand, a.rrl what may be 

called the lex specialis of security agreements, a1 the other, that this 

chapter will be principally ooncemed. 

,.1 Goods supplied wner a Credit Agreement 

As already shown, the Hire-Purchase Act recognises four types of 

credit agreements. (1) First, the • carli tiooal sale' whereby goods are 

sold subject to the oorrlition that notwithstarrling their delivery to the 

IXlI'chaser, their ownership can not pass to him except in accordance with 

tenns of the agreement. Seoorrl, the' hire-IXlI'chase' urrler which the 

IXlI'chaser takes delivery of the gocrls a.rrl has the right to purchase them 

outright after payment of a certain portion of the p,trchase price. 
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Third, the 'instalment sale' otherwise known as the ' credit sale' 

whereby ownership in the goods supplied passes to the purchaser either 

before or upon their delivery rut notwithstanding that, the supplier is 

entitled to their return if the purchaser fails to canply with any 

provision of the agreement. lastly, the hire agreement which entitles 

the hirer after the payment of two or more instalments of the hire rent 

to continue or renew fran time to time the hiring at a naninal rent, or 

to continue or renew fran time to time the right to be in possession of 

the goods, without any further payment or against payment of a naninal 

aIIDunt periodically or otherwise. 

Clearly, the reason for allowing the supplier at least in the first 

two cases to reserve to himself title in the goods supplied despite 

their delivery to the prrchaser, is to ensure that should the prrchaser 

default in, inter alia, discharging his irrlebterlness, the supplier can 

re-possess the goods so long as they are still intact when the default 

is oc:mni tted. That also explains why urrler an 'instalment sale' (where 

ordinarily the goods would be regarded as sold unconditionally), the Act 

gives the supplier the right to claim back the goods if the purchaser 

breaches the agreement. '!be same reason seems to lie behirrl the 

provisioo in sections 9 am 10 of the Hire-Purchase Act which allows the 

supplier to require the pJrchaser to notify him of the addresses where 

the prrchaser may keep the goods fran time to time during the 

subsistence of the agreement, curl not to renove or pennit rerroval of the 

goods fran Malawi without the supplier's consent. 

Now if, for instance, the pJrchaser fails to re-pay the debt curl the 

supplier recovers possession of the goods, the latter will be 
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putting himself in the position of a secured party who resorts to 

security after failing to get payment UIXler the credit agreement. Arrl 

because just like the party who provides securi ty, the purchaser has 

sane rights aver the gcxxis (2), the Act imposes sane restrictions on 

the supplier's right to recover the gcxxis for the p,rrchaser's default. 

First, if he recovers the gcxxis because the purchaser is in arrear with 

the payment of the rnrchase price, section 14(1) allCMS the latter to 

regain possessioo if he pays the aIOOUIlt due but unpaid wi thin 21 days of 

the seizure unless the gcxxis were re-possessed under a court order or 

the purchaser tenninated the agreement after the goods were seized by 

the supplier. What this means is that the purchaser has an inalienable 

right to redeem the goods before the suwlier forecloses or sells than. 

By contrast, urrler the oamon law the purchaser can oot redeem the goods 

unless that is expressly or impliedly provided for by the credit 

agreement. In Amade v I<houry the seller seized a lorry which he had let 

out under a hire-p1rChase agreement en the grCA.Jnd that the p.lrchaser was 

in arrear with the hire rent. When the latter subsequently paid the 

arrears and brcught an action to resume possession of the vehicle, it 

was held that he could oot do so. It was said by the judge: 

'''1bere is no redemptien clause in the agreement 

penn!tt ing the hirer to have the right to resume the 

hiring provided he repaid the arrears of hiring up to th:e 

date of repossession. •• '!be inclusion of such a clause 

woo.ld appear to be necessary in order that a hirer having 

made default can obtain back the vehicle upcn his paying 
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the balance of the amount due urrler the original 

agreement".(3) 

Secorrl, if the default occurs after the p.trchaser has paid half of 

the purchase price, the supplier can not recover possession of the goods 

am exercise his right of foreclosure. He rust apply to a magistrate who 

will appoint a perSCll to sell them. But before the appointment is made, 

the magistrate will need to be satisfied that every negotiable 

instrument drawn by the purchaser in respect of any instalment payable 

urrler the agreement is cancelled or returned to the purchaser or that 

the supplier has arranged to indemnify the purchaser against liability 

in respect of the instrument ( s) 'which may be in excess of the amount 

outstarrling urrler the agreement after the disposal of the proceeds of 

the sale of the goods'. ( 4) Of course if the person has been appointed 

am the p.trchaser fails within 14 days of receiving notice of the 

appointment to deliver the gocrls to him, the supplier will be entitlErl 

to recover possessien (5), am cx>uld exercise his right to foreclose. If 

on the other harD, the goods are delivered to the appointee, after he 

has sold than, he must deduct fran the proceeds of the sale his 

reasonable expenses am pay to the supplier any amount ootstaming urrler 

the credit agreement. '!he remainder, should there be any, is to be paid 

to the purchaser. However if the proceeds of the sale are insufficient 

to discharge the anount outstaming urrler the credit agreement, the 

supplier is entitled to recover what remains unpaid fran the p.trchaser 

himself. 'Ibis indicates that re-possession of the goods does not 

extinguish the supplier's right to sue en the debt to 
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recover what is CMErl to him by the purchaser under the credit 

agreement. 

There is a third way whereby the Act protects the purchaser's stake 

in the gocrls suppliErl under a credit agreement. Where the agreement 

fails to make disclosures discussed in the last chapter, the goods which 

are suppliErl under it will be deemerl to have been sold to the purchaser, 

inter alia, 'wit:halt any reservatioo as to the ownership of the goods 

or, as the case may be, without any sti~lation as to the seller's right 

to the retum of the gocx:ls I • (6) The effect of this is that the gocx:ls can 

not subsequently be used as security for the credit advanced to the 

purchaser. Ca1sequently, should the purchaser default in discharging his 

iIrlebtooness, the supplier can oot re-possess them withoot being guilty 

of trespass. The supplier will only be entitled to bring an actioo on 

the debt itself whose annmt will be 75% of the pJrchase price (7) 

payable under the agreement. 

'!his is illustrated in a way by the Malawi case of Kunyanrula v BrcMn 

& Clapperton. (8) In that case the plaintiff sold agricultural implements 

to the deferdmt in 1977 for K20 ,206.77 (£10,103.39) which was to be 

paid in instalments. Soon after the parties agreed that a hire-purchase 

agreement should replace the oontract of sale. Accordingly a document 

was prepared which sought to confer 00 them the rights of supplier a.rrl 

hirer am statErl that a sum of K30,840 (£15,420) which canprised 

K20,206.77 and a fictitious 33 ~3% initial payment was payable under the 

agreement by the defen1ant as the ~se price of the implements. A 

year later, in November 1978, after the defendant had defaulted in his 
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payments, the plaintiff purporting to exercise his rights under the 

• hire-purchase' agreement, enterErl upon the defendants premises and 

seized sane of the implements and then brou"ht an action against him for 

part of the stnn still owing. The defendant counter-claimed for 

conversion, arguing that the deferrlant had no right to seize the goods 

at all. In the High Court of Malawi the counter-claim was dismissed on 

the grourrl that there was a birrling hire-purchase agreement between the 

parties which entitled the plaintiff to make the seizure. IlcMever the 

court held that as the agreement failErl to canply with section 24 (1) of 

the Hire-Purchase Act in that no in! tial payment was in fact paid by the 

defendant, in acoordance with section 24 (3), the goods would be regarded 

as sold uncorrlitionally to the deferrlant at a cash price which was 25% 

less than the purchase price stipulated by the disputed hire-purchase 

agreement. '!he defendant then appealErl against the decision. 

With due respect, the High Churt misdirected itself on the law in 

two respects. First, asstnning that there was a binding hire-purchase 

agreement between the parties, section 24 of the Hire-Purchase Act could 

not apply to the transaction because the price payable for the 

implements was far in excess of £1,SOO. As shown in Chapter 4, section 3 

of the Act states that except for section 4 which prescribes the form 

which all credit agreements concluded in Malawi should take, and 

sections 22 and 23 which deal wi th the bankruptcy of the supplier and 

purchaser, respectively, the Act does not apply to any credit agreerrent 

under which the purchase price exceeds the sum of £1,SOO. 

Secx:n:Uy, even if section 24 applied, sub-section 3 of that 

provisioo could oonvert the transaction into an unconditional 
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contract for the sale of goods not because of non-payment by the 

defendant of the initial payment as the oourt thought but for failure by 

the agreenent itself to provide that such a payment was payable by the 

purchaser before he took the gocrls supplied under the agreement. But as 

already indicated, although no initial payment was in fact paid by the 

defendant, am none was intended to be paid, the so-called hire-purchase 

agreement did stirulate that 33 ~3% of the cash price was payable by the 

purchaser as initial payment. 

On appeal the decision of the High Court was reversed. lkMever the 

Supreme Coort did not deal with these problems. Instead it ooncentrated 

on challenging the validity of the hire-purchase agreement, holding that 

as the gocrls had initially been unconditionally sold to the deferrlant, 

the plaintiff had no C1Imer'ship in them which he oould reserve to himself 

under the hire-p.lrchase agreement. Consequently, oontinued the oourt, by 

seizing the gocrls, the plaintiff cxmni tted oonversion. Skinner JA surrrned 

it all in the following words: 

''We think that the intention of the parties was not to 

have a true hire-purchase agreement at all. It must be 

remembered that the goods had already been sold to the 

defemant on credit tenns. In our judgement the true 

inference of fact fran the arrangement made between the 

parties am the whole of the circumstances surrounding 

them, was that the parties really intended that the goods 

shalld remain with the deferrlant but thGtt in fonn- am in 

fom only- there should be a 'hire-purchase 
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agreenent ••• "(9) 

5.2 Security in the fonn of Negotiable Instrument 

The first point to note is that this type of security ITUlst be made 

arrl delivera:l to the supplier oomitionally to becane operational only 

in the event of the J;UI"chaser IS default under the cred.i t agreement 

otherwise acceptance of the instrument by the supplier or its subsequent 

discounting to a third party could be construed. as payment of the 

p.lrchase price payable under the agreement. (10) Of course as will be 

SOCMn helCM, the supplier can oot accept the instrument uncorrlitionally 

because if he did so he might be in oontravention of the Hire-Purchase 

Act. Besides such an acceptance WQlld oot be in his interest for it wowW 

leave the supplier cnly with a claim on the instrument. 

'!here are two types of negotiable instruments which may he used. as 

security. 'llle first is a bill of exchange which is basically a written 

pranise that the person who takes it as a fom of payment will he paid 

in cash when he presents it at the proper place and time for payment. 

Sectioo 3(1) of the Malawi Bills of Exchange Act defines a bill of 

exchange as: 

"an uncxnlitional order in writing, addressed. by one 

person to another, signed. by the person giving it, 

requiring the perscn to whan it is addressed. to pay on 

denarxi or at a fixed. or detenninable future time a sum 

certain in rooney to or to the order of a specified. 

persal, or to bearer". 

It is clear fran this definiticn that an instrument which orders an act 
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to be done in addition to the payment of noney is not a bill of 

exchange. (11) When the bill is not payable on demarx1 the presentment 

must be made on the date when the bill falls due. On the other harrl, if 

it is payable on demarx1, it must be presented within a reasonable time 

after its issue or en:::lorsernent. (12) But delay in making the presenbnent 

is excused if it is caused by circumstances beyond the holder's control 

and not imputable to his fault, miscorrluct or negligence. (13) Should the 

bill be dislaloured because either the addressee does not accept it or 

there is no money to meet it, notice of the dishonour must be given to 

the drawer within a reasonable time and in a proper manner. ( 14 ) If the 

notice is not given, the drawer of the instrument will be discharged 

fran responsibility. 

The sec:x>rrl form of negotiable instrument which is often used as 

security for credit granted through a credit agreement, is the 

pranisssory note. '1h1s is defined by section 89 of the Bills of Exchange 

Act as 'an unOOIXiitional premise in wri ting made by one person to 

another signed by the maker, engagin:} to pay on demarrl or at a fixed or 

detenninable future time a sum certain in rroney, to, or to the order of, 

a specified person'. Because the maker of a premissory note pranises to 

pay the holder on the date stip.llatErl on the note, the note need not be 

presentErl to the maker for payment. Once the date arrives, it is for the 

maker to seek the holder of the note and pay him the sum shown on it. 

Only in two cases is presentment for payment necessary. First, where the 

note is made payable at a particular place, then it must be presented 

for payment at that place in order to render the maker liable. Secorrl, 

if the note has been imorsed (15), and it is payable on demarx1, it must 
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be presented for payment wi thin a reasonable time of the indorsement 

otherwise the indorser is discharged fram responsibility for the 

note. (16) 

The quality of being negotiable imparts two features to an 

instnmlent. First, title to the rronetary obligation embodied in it is 

transferable by delivery of the instrument or by endorsement and 

delivery. Seccn:l, a transferee who takes the instrument in gcx:x:l faith 

and for value, without notice of any defect in the title of the 

transferor, obtains a gcxrl title to the roonetary obligation embodied in 

the instrument even if the transferor had a defective title or none at 

all. If the instrument is oanplete and regular on its face and the 

transferee receives it before it is overdue, and without notice of 

dishonour, he is called' holder in due course'. Urrler the Bills of 

Exchange Act such a persal takes the instrmnent on its face value, 

without being subject to 'equities'. This means that any defences which 

the drawer of the instrument nay have against the person who transfered 

the instrument to the transferee, can not be raised against the 

transferee. 

What all this means is that it is possible for a purchaser who 

furnishes a negotiable instrmnent as security for credit advanced to him 

to be subject to liability which exceErls his liability under the credit 

agreement. For example, as shown earlier, if the agreement omits to make 

carq::ulsory disclosures, the supplier is entitled ally to 75% of the 

purchase price payable urder the agreement. Now although the 

Hire-Purchase Act makes all CICXltracts of suretyship, guarantee or 

indemnity relating to such a credit agreement unenforceable by the 
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the supplier (17), it does not say anything al:x>ut security given in the 

fonn of a negotiable instrument. But even if such a provision was 

present in the Act, the fact is that if the supplier disCX>Unted the 

instrument, the purchaser would be liable to pay the transferee the full 

anount shown 00. the instrument am not only an annunt which represents 

75% of the purchase price payable under the credit agreement for which 

the instrument was drawn. 'nle same would also happen if subsequent to 

giving the instrument to the supplier, the purchaser accelerates payment 

of the purchase price urrler the credit agreement. Urrler section 15 of 

the Hire-Purchase Act the purchaser would be entitled to a rebate of 5% 

per annum on any instalment of the p.rrchase price in respect of the 

pericx:1 by which its payment is accelerated. But this would not also 

reduce the aIOOUIlt payable under the negotiable instrument so that the 

purchaser may pay to the transferee who receives the instrument fran the 

supplier rooney which would take his liability beyorrl that under the 

credit agreenent. 

Of coorse the position should be that in all these casel the 

purchaser should look to the supplier for indemnity in respect of the 

anount by which the purchaser's liability urrler the credit agreement is 

exceeded by reason of the supplier's negotiatioo of any instrument given 

as security for credit advanced to the purchaser urrler the agreement. 

HcMever that kirx:i of irrlenmity is not providErl for by the Hire-Purchase 

Act. 'nle only case where it allows the purchaser to claim an irrlemnity 

fran the supplier is where the latter seeks to tenninate the crerlit 

agreement am recover the gocxis suppliErl urrler it after the purchaser 

has paid 50% of the p.Irchase price. As shown earlier, in that case only 
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a person appointed by oourt can recover possession of the goods fran the 

purchaser, am. the appointment can not be made unless the court is 

satisfied that any negotiable instrument given by the purchaser in 

respect of any instalment payable under the agreement has been cancelled 

or returned to the purchaser or 

"the [supplier] has made arranganents to iIrlemnify the 

purchaser against any liability 00 the part of the 

purchaser in respect of such instruments which may be in 

excess of the arrDUIlt outstanding under the agreement 

after the disposal of the proceeds of the sale of the 

goods". (18) 

The Act affects this kim of security in another way. Urrler section 

13 (2) if the instrument is other than a daterl cheque which is not 

post-dated, after taking it fran the purchaser, the supplier is required 

to write clearly 00 its face the words 'Issued in connection with a 

hire-~se agreement or instalment sale agreement etc'. '!he provision 

also requires the supplier to write at the top of the first page of the 

credit agreement such words as indicate that a negotiable instrument has 

been issued in oonnectioo with the agreement.(19) Arguably such writing 

will bring notice to the transferee not cnly that the instrument is tied 

to a credit agreement rut also that the transferor of the instrument was 

not entitlErl to negotiate it uncaxUticnally am. render its maker liable 

irrespective of the tenns of that agreement. Such knowledge should put 

the transferee 00 enquiry as to the enforceability of the instrument by 

the transferor against the maker of the instrument (who may be the 
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purchaser urrler the credit agreement in respect of which the instrument 

was drawn). If the transferee fails to make that enquiry, he can not 

legitimately claim 'holder in due course' status even if the instrument 

is regular am cxrnplete on its face when transferred to him. In the 

words of one writer 

"Anyone who reoei ves the instrument wi th knowledge of 

circumstances which would arouse suspicioo or knCMledge 

of facts which should have p,lt him on enquiry but to 

which he turnErl a blirrl eye, will not take free fran 

equities. 'lbis inclooes kncMledge of the circumstances in 

which the instrument was received, am irregularities in 

the instrument itself". (20) 

Another solution which can be suggested for the protection of the 

purchaser against double liability is to prohibit the supplier fran 

taking negotiable instruments as security. That is the approach of the 

English Consumer Credit Act. It provides that if he takes the instn.lfOOI1t 

in CXlIltravention of the Act, he can not claim holder in due course 

status or enforce the instrument. (21) HcMever if the maker of the 

instrument beoanes liable to anybody entitled to holder in due course 

status, the creditor must irxiemnify the maker of the instrument in 

respect of that liability.(22) This suggests that although the creditor 

can not claim holder in due course status, saneone who receives the 

instrument fran him can enjoy that status am enforce the instrument 

against the debtor or whoever may have made it. Clearly the effect of 

that will be to remer nugatory the provision prohibiting the taking of 

negotiable instruments as security for credit. By contrast, under 
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section 8 of the Hire-Purchase act if upon request by the p,rrchaser for 

certain infonnation relating to his irrlebtErlness under the credit 

agreement, the supplier fails wit:halt reasonable cause to supply that 

infonnation, then as long as the default oontinues, no security given by 

the purchaser in respect of money payable under the agreement can be 

enforced by any holder thereof against the p,rrchaser. (23) If the 

security is in the farm of a negotiable instrument the effect of this 

provision will be to deny holder in due course status to anyone who 

receives the instrument fran the supplier, however ignorant he may be of 

the supplier' s non-oanpliance wi th section 8. That is clearly nnre 

effective than sections 123 am 125 of the English Consumer Credit Act 

am can be justified on the grourrl that by denying all those who take 

the instrument fran the supplier the right to enforce it, the law will 

have the desired ultimate effect of making it difficult for suppliers to 

discount negotiable instruments when they are in breach of section 8 of 

the Hire-Purchase Act. 

But that can be attacked on the grourrl that it limits the supplier's 

freerlan to finance his business in a manner which best suits him. The 

point is that by discoonting negotiable instruments made in relation to 

credit agreements in which he has entered, the supplier can raise rroney 

with which he can finance his rosiness while he waits for the debts 

under the agreements to mature. But that will only be possible if those 

who purchase the instruments are assured that they will not be affected 

by any defect in the supplier's title of which they had no knowledge at 

the time of {Xlrchasing the instruments. Thus by renoving that assurance 
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section 8 of the Hire-Purchase Act not only subordinates the rights of 

the innocent third party financier to those of the innocent rraker of the 

negotiable instrument but also in doing that, bars the supplier access 

to this form of raising finance for his business. Viewed fram this 

angle, sections 123 am 125 of the English Consumer Crerlit Act are no 

more than a canpranise around this problem. But section 8 of the 

Hire-Purchase Act can be deferrled on the groum that as between the 

innocent maker of a negotiable instrument made in respect of a crerli t 

agreement am the innocent financier who p.lI'chases it fran the supplier 

under the crerlit agreement, the latter is better placed than the fonner 

to shift costs arising from the supplier's defaults. Indeed he can get 

imemni ty from the supplier for any equities arising from the instrument 

more easily than the innocent maker of the instrument. NON' to the extent 

that the financier can be persuaded to accept that imemnity, section 8 

is defensible. 

,5.} Chattel r.t:>rtgage 

To btain credit the prospective p.lI'chaser may be required to provide 

security in the form of goods or real property. But to keep this work 

manageable, only personal security will be discussed. 

Such security can be created by the purchaser passing to the 

supplier urrler the crerlit agreement ownership or mere possession of the 

gocXls concemed, upon the express or implied corrlitian that the 

ownership or possession should revest in the purchaser once he has 

discharged the debt. The effect of that corrlition will be to give 
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the purchaser the right to redeem the security. Where CMnership in 

property is passed as security for a debt, and the debtor has a 

ccntractual right to redeem the property, the agreement is called a 

legal roortgage. (24) And it is with that that this section is concerned. 

The passing of mere possession in the gcx::rls to secure the debt will be 

discussed a little later. 

Because a chattel roortgage made in respect of a credi t agreement 

will give the supplier under the agreement the right to seize goods 

canprised in the roortgage, the security agreement will be a bill of sale 

within the meaning of the Malawi Bills of Sale Act. Section 2(1) of the 

Act defines a bill of sale as including, inter alia, 'authorities or 

licences to take possession of personal chattels as security for any 

debt'. But it must be reiterated here that although the credit agreement 

in effect gives the supplier power to seize the goods supplied under it 

in the event of default by the purchaser, the agreement is not a bill of 

sale within this definition. (25) Explaining this point Professor Gcxrle 

says: 

" ••• security in the legal sense derives fran grant by 

the debtor, not fran re5el:Vation by the creditor. It is 

for this reason that the re5el:Vation of legal title under 

a sale, hire-purchase or rental agreement does not 

constitute security interest. The effect of the 

reservation is not to create security but to ensure the 

ccntinuance of the owner's interest in the asset". (26) 

A chattel roortgage can be made by word of mouth (27) or by a written 

instrument. If it is written, to be valid, section 7 of the Malawi 
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Bills of Sale Act requires that it must 

a) be attested am 

b) be registere:l wi thin 14 days of its execution or if executed outside 

Malawi, within 14 clear days after the t:i.Ire on which it would in the 

ordinary <::nIrSe of post arrive in Malawi if posted ircmediately after 

its execution am 

c) set out consideration for which it is given. 

Besides, it must have annexerl to or written urrler it a schedule 

cootaining an inventory of goc:rl.s oanpriserl in it. The roortgage will then 

have effect only in respect of the goods described in the schedule and 

be void, except as against the nortgagor, in respect of any goc:rl.s not so 

specifically described. (28) Similarly, urrler section 11 of the Act a 

bill of sale is void except as against its grantor in respect of any 

goc:rl.s described in the schedule but of which the grantor was not the 

true owner at the time of the execution of the bill. 

There is a certain ambiguity aboot these two last provisions. On one 

reading their effect seems to be that if the supplier under a credit 

agreement in respect of which the security is given were to use the bill 

of sale as security, the sub-nmtgagee walld have title only to goods 

specifically described in the schedule to the bill am of which the 

purchaser under the credit agreement or whoever may have given the bill, 

was the owner when the bill was executerl. On the other hand, as against 

the purchaser, the supplier oc::nld seize the excepted goc:rl.s. Viewe:i in 

this way, it can be said that these provisions seek to protect the 

purchaser urrler a credit agreement not against the supplier urrler that 

agreement who accepts the bill as security, but against anyone who takes 
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the bill fran the latter as security. 

HcMever it is also possible to read the words 'as against the 

grantor' in these provisions as precluding the purchaser fran creating a 

security interest in goods in the form of a bill of sale unless the 

goc:rls are his curl they are specifically described in the bill at the 

time of its execution. '!his interpretation would allow anyone taking the 

bill of sale, whether fran the ];Alrchaser or the supplier, to use the 

excepted goc:rls as security for any debt. In other words, here the words 

'except as against the grantor I would simply mean that the supplier or 

anyone who takes the bill fran him can hold it on its face value without 

being subject to any inadequacy in the description of the goc:rls 

ccmprised in it or the defectiveness in the ];Alrchaser's title to those 

goods. 

'!he Bills of sale Act also provides that a bill of sale is void if 

not made in the prescribed fonn (29) or if taken in consideration of a 

sum which is less than £30. (30) Arrl umer section 13 of the Act the 

roortgagee can not seize the goods which canprise the security except if 

a) the roortgagor defaults in discharging the debt secured by the bill of 

sale or 

b) the IOOrtgagor defaults in the performance of any provision of the 

bill which is necessary for maintaining the security (31) or 

c) the IOOrtgagor fraudulently rerooves or permits removal of the goods or 

sane of them fran the premises where it was agreed by the parties 

that the goods should remain during the subsistence of the crerli t 

agreement (32) or 
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d) upon demarrl in writing by the roc>rtgagee requiring the mortgagor to 

produce receipts for rent, rates and taxes, the latter fails without 

reasonable cause to canply or 

e) execution has been levied against the goods urrler any judgement. 

Section 16 provides that all goods so seized must remain on the premises 

where they have been seized and can not be rerooved or sold until after 

the expiry of 5 days fran the date of the seizure. AID the proviso to 

section 13 suggests that within that period, the roc>rtgagor can carmence 

proceedings to redeem the seized goods. It says: 

"Provided that the grantor may, wi thin five clear days 

fran the seizure or taking possession of any chattels on 

account of any of the abovementioned causes, apply to the 

High Court and the Court may, if satisifed that, by 

payment of money or otherwise, the said cause of seizure 

no longer exists, restrain the grantee fran reooving or 

selling the said chattels". 

To urrlerstarrl the implication of these two last provisions, it is 

necessary to bear in mirrl the basic features of a legal roc>rtgage. 

Because the rrortgaqee has amership in the roc>rtgaged goods, if the 

IOOrtgagor defaults in discharging his obligations urrler the credit 

agreement, one option open to the IOOrtgagee is to seize the goods and 

becane their absolute amer. The sec:x:nj option is to sell the goods and 

recover fran the proceeds of the sale what is ootstarxUng urrler the 

credit agreement. However the IOOrtgagee can not exercise either of these 

options without giving the rrortgagor the opportunity to redeem the 

security. Arrl that is what section 16 and the proviso 
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to section 13 quoted abJve are about. As just shcMn, they in effect 

provide that once the IIDrtgagee has seized the goods canprised in a bill 

of sale, the IIDrtgagor has 5 days within which to redeem than. (33) If he 

fails to do so within that period, the IIDrtgagee can foreclose, i.e, 

beoc:me the absolute owner of the goods, or he can sell them. Of course 

if the IIDrtgagee forecloses he thereby elects to take the goods in 

satisfaction of the sum which may still be OVIing Wlder the credi t 

agreenent so that he can not bring an action to recover any amount by 

which the value of the goods falls short of that sum. On the other harrl, 

if he exercises his power of sale, he will be deemErl to sell for the 

accotmt of the IOOrtgagor so that he must account for any surplus by 

which the proceeds of sale exceej the sum outstarrling Wlder the crErli t 

agreement. Arrl CXl1'lversely, he can sue the rrortgagor for the amount by 

which that sum exceeds the proceeds of the sale. (34) 

But despite all this OOrplS of technicality, it is the agreement 

between the p.u:cila.ser arrl the supplier which will fix the specific tenns 

of the bill of sale. It will detennine, for instance, how much security 

is to be provided for the credit advanced or what should be the 

c:xnjition of the goods used as security or who will be responsible for 

their maintenance while the credit agreement subsists or heM loss or 

depreciation of the security is to be bome between the p.u:chaser and 

the supplier. In other woms, the Bills of sale Act is largely 

irrelevant as a means of ensuring fair exchange in credit agreement. By 

leaving the specifics of a security agresnent to be worked out by the 

parties, in effect it gives the supplier licence to over-reach the 

p.trChaser. And that this does haR;l9l1 in practice is illustrated by 
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the following two cases. 

In the United States case of Williams v Walker-Thanas Furniture (35) 

the appellants bought a ntmlber of household items frau the respondent, 

payment for which was to be in roonthly instalments. The contract 

provided that title to the items would remain vested in the respondent 

until the total of the instalments paid equaled a certain value of each 

i tern. '!he contract then secured the appellants' iIrlebterlness wi th 

respect to each i tern purchased by conferring on the resporrlent the right 

ot re-possess all items previously purchased by the appelllants so that 

each new article bought autanatically became subject to a security 

interest arising out of previous purchases. Pursuant to this 

arrangement, the secorrl appellant bought a stereo at $514.95 am when 

she defaulted in paying one of the instalments of its price, the 

respondent sought to re-possess all i terns purchased fran him over the 

previous 5 years whose value was $1.800. Arrl in the English case of 

Kruse v Sealy (36) where the plaintiff borrowErl £300 repayable at 82 '/2% 

per annlUll interest, the IOOney-Ierrler demanded security in the fom of a 

promissory note far £500 am a bill of sale oamprising a number of 

personal possessions, am furniture which had been ~chasOO 18 llDIlths 

earlier at £1750. In default of payment of any instalment of the debt 

am the interest payable on it, the bill gave the llDIley-leIrler ~ to 

sell all these chattels. 

Seoondly, altha.tgh it is recognised that a bill of sale will be made 

to secure a debt, the Bills of sale of Act does not tie enforceability 

of the bill to the agreement urrler which the debt arises. The Act roorely 
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contents itself with providing the form which the security agreement 

should take to be considered a vaild bill of sale. 

Of course the Hire-Purchase Act does give one instance when though 

validly created, a bill of sale may not be enforced. It was shCMl1. 

earlier that urrler section 8 of the Act if the supplier fails without 

reasonable cause to supply the purchaser with certain information 

relating to the latter's indebtedness urrler the credit agreement, then 

while the default continues no security given by the purchaser in 

respect of mc::ney payable urrler the agreement can be enforced by any 

person holding it against the purchaser. However there are other 

situations where the position is less clear. Supposing for instance, 

instead of the supplier failing to supply the mentioned information, the 

agreement ani ts to make the canpulsory disclosures discussed in the last 

chapter, what will be the positicn with respect to the security given 

for the credit granted to the purchaser urrler the agreement? It is 

clear that despite that kiIXl of anission, the credit agreement is 

still enforceable but subj ect to certain limi tations as regards 

ownership of the goods supplied an::} the anount of the purchase price 

which the supplier can claim fran the purchaser. But there is no 

indication as to what will happen to security in the form of a bill of 

sale given in respect of the agreement. The Hire-Purchase Act merely 

provides that in such a case the supplier can not enforce any contract 

of suretyship or guarantee made in respect of the credit agreanent. 

'.4 Pledge of Personal Property 

Instead of nmtgaging goods as security for credit to be supplioo 
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urrler a credit agreement, the prospective purchaser may be required to 

plerlge the gcx:rls with the supplier of the credit. The difference between 

this am the mortgage of personal property is that whereas the 

rrortgagee's security is ownership of the goods put up as security, a 

pledgee's security is mere possession of the goods. '!hus the rrortgagee 

may take possession of the security to enforce or protect it but he does 

so by virtue of having title to the security. By contrast, a pledgee is 

given possession as his security, while ownership in the plerlgerl gocx1s 

remains with the pledgor. Because of that, a doet.mleI1t embodying the 

tenns of a contract of pledge can not be a bill of sale under the Malawi 

Bills of sale Act. As shown above, a bill of sale is 'an authority or 

licence given to the grantor of the bill to seize or take possession of 

goods oanprised in the bill': it is not evidence of actual possession of 

those gocx1s, which is what a contract of pledge will be. 

That difference was explained in Ex Parte Hubbard where Lord Esher 

MR said: 

" ••• the ~s [of the Bills Sale Act) are 'authorities 

or licences to take possession of personal chattels as 

security for any debt ••• But a right to take possession 

means a right to take it whether the grantJtlikes it or 

not. If the real transaction does not deperrl on the pcMeI' 

of the one party to take possession against the will of 

the other, rut on the one voluntarily giving am the 

other receiving possession- if the transaction does not 

begin at all until the grantor voluntarily gives 

possession of the goods to the grantee- that is not an 
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, authority ar lioenoes to take possessicn of personal 

chattels'. '1h1s excludes fran the definition such a 

transactioo as a pledge of goods, far the essence of a 

pledge is that the grantee says to the grantor, I will 

lerrl you IID1SY 00 the security of an authority to take 

possessioo of certain goods". (37 ) 

Besides this possessory interest, CUllla, law grants the pledgee the 

right to sell the goods pledged to realise the JOOney CMed by the pledgor 

urder the credit agreem:mt. '!be pledgee can not foreclose since he has 

no title to the goods. 'l!le pc:Mer of sale will arise on default by the 

pledgor to discharge his debt by the time stipllated by the credit 

agreement, ar if no time is ftxOO, upc:n the creditor making a demand far 

re-payment of the debt and the expiry of reasonable time thereafter. Any 

surplus of the proceeds of sale RUSt be paid to the pledgor after the 

pledgee has reoayered the anomt of the debt still outstarrling and costs 

incurred in the sale. If there is aIrf deficiency, the pledgor can be 

sued far it since exercise of the power of sale does not, as already 

iOOicatEd, extinguish the creditor's claim 00 the debt. 

But like the law of chattel nmtgages, the CUIIIUl law proceeds on 

the grourrl that it is for the debtor and the creditor to decide an heM 

much and which perscnal property is to be pledgai far any annmt of 

debt. No guidelines cu:e available to ensure that the creditor does not 

over-secure his interest. No da1bt rules alcng these lines are needed 

ooosiderinq that, as will be shown belC1tl, in sane cases even if the 

pledgor has re-paid the debt, he may not be able to :reoover the pledged 

goods fran the pledgee. Besides, the CUIIIOl law does not show what will 
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happen to the pledge upon the occurrence of certain events which affect 

the enforceability of the credit agreement urrler which the debt is 

contracted. Of course it can be assumed that if the creditor rescinds 

the credit agreement, that will remove the consideration for the pledge 

so that the pledge can not be enforced. But supposing the pledge is made 

in respect of a credi t agreement which ani ts to disclose the tenus 

required by the Hire-Purchase Act to be disclosed in every crroit 

agreement am the anount payable under the agreement gets reduce:'l by 25% 

(38) , what will be the position as regards the pledge ? Will the 

supplier keep it as if the purchase price re-payablt by the purchaser 

was still 100% ? It was shown earlier that the Act has no answer to this 

question because the only fonn of security which is said to becane 

unenforceable in such a case is a contract of suretyship, indemnity or 

guarantee made in respect of the delinquent crroi t agreement. 

Another source of problem here is that because the pledgee is 

entitled to have possession of the pledged gcxxls, so long as the plerlgor 

has not paid off the debt, the pledgee can sub-pledge the gcxxls without 

being in breach of the original contract of pledge (39) or giving the 

pledgor a cause for bringing an action against him for conversion or 

detenue. (40) Now if the pledgor subsequently re-pays the debt but the 

pledgee can not recxwer the gcx:rls fran the sub-pledgee, the pledgor's 

remedy against the pledgee would be an action for damages. (41 ) 

Thirdly, the pledgee as a bailee is expected only to use reasonable 

care in lCXlking after the pledged gcxxls. Should they disappear or be 

" 



284 

destroyed before their redemption, the pledgor can only be canpensated 

for the loss through an awaro of damages, am that if it is shom1 that 

the pledgee failed in his duty to use reasonable care as bailee of the 

goods. (42) But it is not clear as to what will happen if instead of the 

goods disappearing or getting destDoyed, their value appreciates or 

depreciates. 

Similarly, there does not seems to be prOVision for proper 

identification of the pledged goods. No doubt the pledgor will put sane 

mark on the goods to distinguish them fran others which he may be 

holding or he may keep a descriptioo of the goods in his records. But 

what is required is that for a contract of pledge whether it is oral or 

wri tten, to be valid, the pledgor must be given a copy of the 

descriptioo of the pledged goods. That will ensure that when time for 

redemption canes, there is minimum confusion arrl disagreement between 

the parties as to the identity of the pledged goods. 

By contrast, the English Consumer Credit Act has rather elarorate 

provisions 00 this matter. To begin with, the creditor who accepts a 

pledge as security must give the pledgor a pawn-receipt which the 

pledgor must surrerrler to him at the time of redeeming the pledge. ( 43 ) 

The pledge is redeemable at any time within 6 m:mths after it is taken 

although the parties can agree 00 a longer pericx:i. (44) Under section 

120 (1 ), should the goods not be redeemed at the em of the rerlemption 

pericx:i, then if that pericx:i was 6 IOOl'lths arrl the pledge was 'security 

for fixed-sum credit not exceErling £15 or running-account cre:iit (45) of 

which the credit limit does not exceErl £15', CMnership in the pledged 
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goods passes to the pledgee. In any other case, if the goods are not 

rerleemed by the em of the pericrl of redemption, they becane realisable 

by the pledgee. But until they are realised or the property in them has 

passerl to the plerlgee (46), section 116 ( 3) states that they remain 

rerleemable by the plerlgor. According to section 121 the pledgee can not 

proceed to realise the pledge unless he has first given the pledgor 

notice in the prescribed form of his intention to sell which gives the 

I asking price I arrl such other particulars as may be prescribed by 

regulations made under the Act. Arrl within the time after the sale which 

may be prescribed, the plerlgee is to give the plerlgor wri tten 

information about the sale, its proceeds and expenses. Any annunt by 

which the proceeds of the sale exceerl the sum which if the pledge had 

been redeemed on the date of the sale would have been payable for the 

redemption, is to be paid to the pledgor. Where this does not apply, 

section 121 (4) provides that 

lithe debt shall be treated as fran the date of sale as 

equal to the anount by which the net proceeds of sale 

fall short of the sum which would have been pa.yable for 

the redemption of the pawn on that date". 

'!he implication here seems to be that thereafter the ordinary rules of 

the OCIlllctl law will apply am. give the pledgee the right to sue the 

plerlgor for the deficiency. Finally, the Act does not prohibit the 

sub-pledging or selling of the plerlged goOOs by the pledgee before the 

expiry of the pericrl of redemption. lbwever section 119 (1) states that 

if the plerlgee wi thoot reasonable cause refuses to allCM the plerlgor to 
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rerlesn the pledge, the plerlgee ccmnits an offence. But it is difficult 

to say what 'reasonable cause' means am whether it includes failure by 

the pledgee to re-deliver the pledgerl gocrls to the plerlgor because they 

are being held by a sub-pledgee. Thus overall, although the English 

Ca1sumer Credit Act makes valuable changes in the ccrrm:>n law, it does 

not deal with sane of the major problems to which the giving of security 

for credit gives rise. 

5.' The Contract of Guarantee 

The three types of security so far discussed can be furnisherl by the 

purchaser himself. IicMever there is another fom of securi ty which can 

only be provided by a third party umertaking to be answerable for the 

debt if the principal debtor fails to discharge it. As shcMn belCM, the 

legal posi tim in such a case is as if the credi tor had granted 

unsecured credit to the debtor am the third party. Consequently, where 

credit is granted on the strength of a contract of guarantee, the 

creditor may also ask for more security in the fom of a chattel 

mortgage or pledge to make his position more secure. Indeed where 

securi ty is furnished in the fom of a pranissory note the creditor may 

insist that it be cwnter-signed by a third party who will then be 

liable as if he had expressly undertaken to pay the debt if the person 

who actually contracterl it failed to discharge the debt. That thifcl party 

is krx:Mn as a' surety' or 'guarantor' am his urrlertaking, whether 

express or implierl, the contract of guarantee or suretyship. 

As may have been notoo in the preceding pages, the Hire-Purchase Act 
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does make reference to the contract of guarantee and the contract of 

irrlemni ty • ( 47) These two types of contract are distinct. A contract of 

irrlemnity is an urrlertaking by one person to keep the pranisee or 

someone else harmless fram the loss which may arise from the agreement 

between the pranisee or that other person am the debtor. In other 

words, here it is the pranisor who assumes primary liability so that if 

loss is incurred urrler the credit agreement, he will be liable for it. 

On the other harrl, urrler the contract of guarantee, it is the debtor who 

is primarily liable, the guarantor's liability only arising if the 

fonner defaults. Thus if the purchaser under a credit agreement 

exercises his statutory right to terminate the agreement prematurely, 

the guarantor's liability would cease with that tenn1nation (48) whereas 

the pranisor urrler a cx:ntract of indemnity would be liable to the 

supplier for the loss caused to him by reason of the termination. (49) 

The distinction between these two types of oontract will in a ntnnber 

of cases be fine. Nevertheless it is important because apart fran its 

effect on the extent of the pranisor' s liability, a contract of 

guarantee, unlike a cx:ntract of indemnity, is enforceable by action only 

if it is evidenced in writing. (50) In Ankrah v Aryee (51) the first 

defendant entered into a hire-purchase agreement with the plaintiff for 

the ~se of a IOOtor car am the agreement oontainoo the word 

'guarantee' which was followed by the signature of the secorrl deferrlant. 

It was held that this word, without IOOre, was vague to constitute a 

pranise by the second defemant to answer for the default of the first 

defendant urrler the hire-purchase agreement arxl that even if there was 
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such a pranise, it was not supported by a sufficient note or memoramurn 

in writing as required by the statute of Frauds. '!he secocrl defendant 

was therefore fourrl not liable to pay when the first defendant fell in 

arrear with the instalments of the hire-purchase price. 

A contract of guarantee made in respect of a credit agreement may 

also be unenforceable in two other situations. First, if the credit 

agreement in respect of which the contract is entered into fails to rmke 

the canpulsory disclosures required by sections 4, 6 am 24 of the 

Hire-Purchase Act. Secorrl, if upon request by the purchase under that 

agreement for certain infonnation about his irrlebtedness under the 

agreement, the supplier without reasonable cause fails to supply that 

infonnation. Ulriously, the guarantor is not entitled to ask for such 

infonnation or to receive a copy of the credit agreement fran the 

supplier or the purchaser. For that reason, it sourrls ironical that 

urrler the Hire-Purchaser Act enforcement of the contract of guarantee 

should deperrl on whether or not the credit agreement has made the 

disclosures mentioned above, am that where the purchaser carmits a 

default urrler the credit agreement, the supplier should be allowed to 

proceerl against the guarantor wi thoot being obliged to give him notice 

of the default. 

Of CXXIrse entitlement to a copy of the crooit agreement is an 

important issue regardless of the fom which the security agreement 

takes. It may happen that the person who furnishes the security is rx>t 

the purchaser himself rut a third party. Arguably the latter has a right 

to be apprised of the terms of the credit agreement as well 
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as those of the security agreement. And there is no better way of doing 

this than to require that the supplier under the crErli t agreement should 

send him a copy of both agreements wi thin a certain time of their 

execution. For instance, under the English Constuner CrErlit Act the 

requirement is not only that every security providErl in respect of a 

regulatErl oonsumer crErlit agreement should be in writing but also that 

the party who provides the security (52) should be supplied. with a copy 

of the crErlit agreement together with any other docmnent referred to in 

it. (53) Furthenoore, the party providing the security is entitlerl to ask 

for and receive fran the crErlitor, a copy of the security agreement am 

a statement signed by or an behalf of the crErlit giving, inter alia, the 

total sum paid by the debtor to the creditor under the credit agreement 

arrl the amc::unts and due dates of any payments which will later becane 

payable urrler the agreement by the debtor to the crErli tor. (54) Should 

the crErlitor fail to canply, then while the default continues, he can 

not enforce the security arrl if the default continues for one rronth, he 

ccmnits an offence. 

The United states Unifonn Cannercial Code goes further. It entitles 

the party providing the security to receive fran the creditor any 

surplus fran the proceeds of the sale of the security and exempts him 

fran liability for the debt or for any deficiency after the sale. 

Besides, the person providing the security is entitlerl to be notifierl 

of, and can abject to, the credi tor retaining the securi ty in 

satisfaction of the debt. (55 ) 

,.6. Assignment of the Crerli t Agreement 

As sha.rm in the introduction, in order to get finance for his 
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business the supplier of gocrls on credi t may assign his credi t 

agreements to a finance institution. The legal question which may arise 

where such an arrangement is made is how far any defences which the 

purchaser has urrler the assigned credi t agreement can be raised against 

the assignee. That question may arise in a number of situations. For 

instance, where the credit agreement is induced by a misrepresentation 

on the part of the supplier or the gocrls supplied under the agreement 

are not of a merchantable quality contrary to section 11 (2) of the 

Hire-Purchase Act, the purchaser under a credit agreement is entitled to 

raise these as defences to an action brought by the supplier to enforce 

the agreement. Similarly, where he is sued for instalments payable under 

the agreement, the purchaser is entitled to plead failure by the 

agreement to disclose the i terns prescribed by the Act in dimuni tion of 

the purchase price payable. (56) The purchaser can also raise failure by 

the supplier to supply him with information relating to his indebtedness 

under the credit agreement against an action by the latter to enforce 

the agreement. (57) 

The Hire-Purchase Act does not give a blanket answer to the question 

whether the purchaser can raise all these defences against the assignee. 

Section 7 (1) states that a provision in the crooit agreement will be of 

no effect if expressly or impliedly it relieves the supplier fram 

liability for the act or defaults of any person acting on his behalf in 

connection with the fonnation or conclusion of the agreement. This 

provision is relevant where the assignment is in the fonn of a I direct 

collection'. As already shown, under this arrangement the finance 
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institution collects instalments of the purchase price payable under the 

assigned credit agreement direct fran the purchaser am legally the 

credi t agreement is between it and the purchaser although all the 

negotiations leading to the conclusion of the agreement are carriErl by 

the dealer who assigns the agreement to the finance institution. Indeed 

it is the dealer, and not the institution, who will fix the cash price 

of the gocrls am receive the initial payment fran the purchaser. 

Furthermore it is the dealer who will bear the responsibility of 

supplying the purchaser with a copy of the agreement as requirErl by 

section 5(1) of the Hire-Purchase Act. For these reasons it has been 

argued by academics that the dealer who .-signs credit agreements in this 

way should be regardErl as a person acting on behalf of the financial 

institution to concltXle the agreements. Therefore in accordance with 

section 7(1) of the Hire-Purchase Act, the institution should be liable 

for the defaults of the dealer while negotiating the agreement with the 

purchaser. Thus if the dealer makes any false claim about the gocx:1s or 

credit suWlied urrler the agreement, the purchaser should raise that as 

a defence in any action by the finance institution to enforce its right 

under the assigned credit agreement. 

But the problem is that section 7 (1) is confined only to' acts or 

defaults' in the fonnation of the credit agreement. Consequently, the 

purchaser can not use it if the defence which he wishes to raise, arises 

for instance, fran the perfonnance of the agreement itself, as where 

there is breach of any of the warranties or carx1i tions implied into 

credit agreements by section 11. It could be arguErl that since, as 
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already said, where the direct method is usErl the supplier is the 

finance institution, am. not the dealer with whan the pJrchaser actually 

deals in the conclusion of the agreement, then any defence arising fran 

perfonnance of the credit agreanent can legitimately be raised against 

it. After all it will be the finance institution which will prepare the 

agreement in the first place. Thus if the agreement anits to make the 

ccmpulsory disclosures, the institution should lose the right to 

re-possess the goods supplied urxier the agreement and to enforce any 

contract of guarantee or irrlemnity made in respect of the agreement if 

the purchaser defaults in the discharge of his obligations under the 

credit agreement. (59) Similarly, if there is a failure without 

reasonable cause to supply the purchaser with infonnation atout his 

irrlebtedness UIrler the credit agreement, the financial institution 

should not be allowed to enforce the agreement against him as long as 

the default continues. (60 ) 

The camcn law position on this matter is very much the same. The 

general rule is that the assignee of a 'oontract right' (61) takes it 

subject to 'equities'.(62) What this means is that if the assignErl 

contract is a credit agreement, the debtor is entitlErl to raise by way 

of defence to an actioo brrught against him by the assignee, all claims 

arising out of that contract. '!bus he can rescirrl the agreement on the 

groum that he was irrluoed to enter into it by the fraud of the 

assignor. (63) Or in an action by the assignee to re-possess goods sold 

urrler the credit agreement, the purchaser can plead anission by the 

agresnent to make the canpulsory disclosures or failure wi thout 

reasonable cause to supply him with infonnation about his irrlebtedness 
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under the agreement, as valid defences against such an action. (64 ) 

Where the assignee has a standing relationship with the assignor, 

as in the direct collection arrangement, under which the fanner can 

purchase credit agreements concluded by the assignor with his custaners 

or the assignee plays an active role in setting the terms upon which 

these agreements are concluded, that will arguably provide rrore weight 

to the argument that the assignee should take the agreements subject to 

equities. In the United states case of Unico v OWen (65) the defendant 

and X oanpany entered into a credit agreement whereby in return for 

$819.72 payable by the deferrlant in 36 rronthly instalmetns of $22.77 

each, the oanpany undertook to deliver 24 record albums a year to him 

until 140 alhlms had been delivered. '!he ccmpany later assigned the 

agreement to the plaintiff. The defendant receivoo 12 albums only 

although he continued to pay the IroIlthly instalments for the next 12 

months. When the plaintiff suoo him for the balance of the purchase 

price, the deferrlant pleaded non-perfomance of the agreement by X 

canpany. '!be plaintiff arguoo that the defendant could not raise the 

defence because the plaintiff was a holder in due course of the 

. 
pranissory note "iVlft iaf the defendant In' payment of the instalments 

of the purchase price of the record al1::uns. ENidence shcMed that the 

plaintiff ccmpany was fanned with the express aim of financing X canpany 

and, subject to sane corrlitions, the plaintiff canpany agreed to lerrl X 

canpany up to 35% of the total arrount of balances of cra:'iit agreements 

assignoo to the plaintiff canpany. It was also shown that the plaintiff 

canpany not only had kna.'1ledge of the nature and nanner of operation of 
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X ocmpany's rusiness rut also exercised extensive control over it. 

Besides, the plaintiff c:x:rnpany had a large, if rot decisive, harrl in the 

fashicning am supply of the forms of contract used by X oc:xnpany. On 

that basis, it was held by the Supreme Court of New Jersey that the 

plaintiff <XDpaI1y was not entitled to claim the status of holder in due 

course. 

But the rule that a purchaser of the OOIltract right embodied in a 

credit agreement should take it subject to equities may a~ 

irxiefensible when applied to an inoooent assignee of the agreement. 

Being ignorant of what may have gene a1 between the assignor am his 

custaner am of I'lcJw the assignor oooducts his blsiness, it might S01.lOO 

unfair to charge him with the assignor's defaults and breaches vis-avis 

the custaoer. IOOeed it can be argued that just as a fA.1XChaser of a 

negotiable instrument for value am withoo.t Jc:r1cMledge of the defect in 

the transferor's title is entitled to holder in due course status so too 

an innocent assignee of a credit agreement shalld not take it subj ect to 

equities. After all the OOIltract right in an assigned credit agreenent 

is of the same nature as the rocnetary obligation in a negotiable 

instrument. 

FiJwever a1 reflectial it will be clear that this argument is not as 

forceful as it appears. In the first place, the similarity between the 

oaltract right in a credit agreement am the nrnetary obligation in a 

negotiable instrument is misplacs3. First, whereas title to the rocnetary 

obligatioo is transferable by mere delivery of the negotiable 

instrument, title to the OCXltract right can ally be transferred by 

assigrnent of the cratit agreement. (66) Secx::n3, because one of the 
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characteristics of a negotiable instrument is that the person liable for 

payment is under a duty to pay the holder for the time being of the 

instrument, it follows that upon transfer of the instrument it is not 

necessary that he should be notified by the new holder of the change of 

ownership. By contrast, in the case of an assigned contract, notice is 

necessary to perfect a statutory assignment, am is advisable in 

equitable assignments so as to prevent the debtor paying the debt to the 

original cre:iitor.(67) Third, the assignee rrrust furnish consideration in 

order to benefit fran the assigned contract whereas a holder of a 

negotiable instrument can sue for payment without proof that he himself 

gave value for the transfer of the instrument to him. What is essential 

is that consideration should have been given at sane time in the history 

of the negotiable instrument, though not necessarily by the holder 

claimimg paym:mt under it. (68) For thse reasons, it would be 

inappropriate to let the assignment of credit agreements be governed by 

rules which govern negotiable instruments. 

But apart fran that, it would be naive to suppose that a person who 

purchases the contract right under a credit agreement will do so without 

enquiring about the validity of the agreement or its enforceability by 

the assignor. Alroost in all cases, the assignee will take care to 

ascertain the exact nature and extent of that right kn<:Ming that as 

Anson puts it, 'he can not take nnre than the assignor has to give, or 

be exempt fran the effect of transactions by which his assignor may have 

lessened or invalidated the rights assigned'. (69) l-breover, if 

circumstances surromrling the assignnelt of the agreement should have 

put the assignor an enquiry as to the possibility of the purchaser 
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raising certain defences against him, why should he benefit fran the law 

if he chooses to close his eyes to such circumstances? In fact a 

financial institution which purchases a credit agreement will as a 

matter of business prudence take sane steps to protect itself. These may 

include requiring the assignor of the agreement to execute a recourse 

agreement under which he undertakes to indemnify the financial 

institution for loss arising fran the agreement. (70) On top of that, as 

already shown, the financial institution will usually not pay the 

assignor a sum representing the full selling value of the balances 

outstarrling under the assignerl agreements; usually it will retain a 

percentage of that as security for canpletion by the debtor of payments 

due under the agreement. (71) In other words, it is clear that as between 

the innocent purchaser am the imlocent assignee, the latter will be 

better equipped to shoulder the risk of non-performance or inadequate 

performance of the assigned credit agreement and therefore it makes 

sense that he should be made to take the agreement subj ect to equities. 

But that is not all. If as a matter of policy the assignee is made 

to take the assigned credit agreement subject to equities, that will 

help suppliers of gcx:rls under those agreements to improve their 

perfonnance to custaners. As an assignee, a finance institution will not 

accept to purchase a credit agreement fran the supplier unless it has 

sane assurance fran him against defences which the purchaser under the 

agreement may have against him. Although such an assurance will be 

primarily in the form of a recourse agreement, the supplier will 

realise that the real solution to the problem is to give 
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satisfactory performance to his custamers.(72) 

It has been argued in this chapter that the law relating to security 

in Malawi leaves a lot to be desired. It is a medley of principles of 

law which greM at different time and in response to different social and 

oammercial stimuli. COnsequently its regulation is haphazard and 

incoherent. The Bills of Sale Act although ava..redly aimed at regulating 

security of debts on personal property offers very little protection to 

the consumer of credit. Many of its provisions sean to be concerned with 

safeguarding the position of the creditor and NSt'the debtor, and with 

the fom rather than the overall fairness, of a bill of sale. As for the 

Bills of Exchange Act, it falls into this category by coincidence 

because it was never interrled to govern security agreements. Am the 

ccmron law which governs mostly pledges, assignments and contracts of 

guarantee (73) suffers fran the usual handicap that it leaves the 

eoonanically daninant party to detennine the tenns on which a consumer 

agreement is to be concluded. 

Of oourse the object of this chapter has not been to agitate for the 

refonn of the law which governs securi ty agreements (although such 

change is badly needed) • Rather the aim was to highlight the 

inadequacies of the Hire-Purchase Act. It has been shcMn that the Act 

ccntains a number of provisions which affect the enforceability of 

security agreanents made in respect of credit agreements. fJor.olever the 

provisions fail not only to take into consideration the variety of fonns 

which security agreanents can take but also to deal with a number of 
'/ . 

si tuations whose occurrence may impair the enforceability of the credl. t 
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agreement and thus bring into question the tenability of the security 

agreement made in respect of that transaction. Once again, therefore, 

one can not avoid concluding that although the Hire-Purchase Act does 

depart fran the general law of contract in order to grant ITDre 

protection to the person who purchases goods on crooit, the alternative 

which it creates falls short of what is expectoo by the ordinary 

consumer. 
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OIAPTER SIX 

GENERAL ANAYSIS OF RmULA'IDRY PROVISIONS 

OF THE HIRE-PURCHASE ACJ: 

In the last three chapters an attempt has been made to show how the 

Hire- Purchase Act regulates the quality of goods am credit supplied 

urrler a credit agreement aM the security given in respect of that 

agreement. It has been shown that the regulation needs to be improved in 

many respects. 

In this chapter it is intended to analyse individual provisions 

which urrlerpin this regulation. '!he analysis will involve detennining 

the legal implications of these provisions am their adequacy to ensure 

fair exchange in credit agreements. It is hoped that this will 

denalStrate not only that the Act makes a marked departure fran the 

general law of contract but also that in spite of that, it does not go 

far enough to ensure that the person who obtains goods on credit gets a 

fair exchange fran the agreement. 

6.1 Legal Implications of the Provisions of the Act 

It has been maintained all along that the Act aims at ensuring that 

the PlI'chaser urrler a credit agreement gets a fair exchange by allowing 

him to resist enforcement of the entire agreement (inclooing security 

furnished for it) or just one of its clauses, if the supplier urrler the 

agreement does certain unfair acts or inserts in the agreement certain 

unfair terms. To that extent, it can be said that the Act comprises a 

series of defences open to a PlI'chaser who has been victimised (1) by an 
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unfair credit agreement. These defences can be divided roughly into 

three groups. First, those under which an act which would otherwise not 

be allowed by the Act is pennissible if at least the purchaser consents 

to it or he has not been prejudiced by it. Second, those under which a 

tenn of the credi t agreement which is inconsistent with the Act is 

enforceable after correction by the court or the supplier himself. And 

lastly, those under which certain acts or tenns of the agreement are 

absolutely of no legal effect. In the following pages each one of these 

groups will be discussed in detail. However before that, there is one 

issue which needs to be examined. That is, whether there is any 

limitation on the prrchaser's right to raise any of these defences. 

Urrler section 25, as read together with section 24(1 )(b) and the 

Schedule to the Act, the supplier can not bring an action for the return 

(2) of goods supplied under a credit agreement or for the recovery of a 

portion of the purchase price payable under it, 36 nonths after the 

execution of the agreement. (3) Similarly, the view under the general law 

of contract is that if breach by any one of the parties to a contract 

gives the other party the right to rep.rliate the contract, that right is 

not exercisable after a certain period of time or upon the occurrrence 

of certain events. For instance, under the Malawi Sale of Goods Act the 

right to repu3iate a contract for the sale of goods on the ground of 

breach of a oorrlition of that contract by the seller is unavailable to 

the p.lI'chaser of the goods if the latter either waived perfonnance of 

that condition by the seller or elects to treat the breach as breach of 

a waC"Ianty (4), or is forced to make the waiver because he has accepted 

the goods or the property in them has passed to him. ( 5) The idea behind 
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all this, as Anson once said, is that having affirmed the contract, the 

purchaser can not subsequently assert that he is discharged by the 

breach of oondition.(6) 

Now is it possible to use a similar argument with respect to the 

defences created by the Hire-Purchase Act ? In other words, would it be 

open to the suJ;.t>lier under a credit agreement to argue that the 

purchaser should not be allowed to resist enforcement of the agreement 

which fails to ccmply with section 4 of the Act, for instance, on the 

grourrl that he has done sanething which shcMs a clear intention on his 

part to proceed with the agreement despite the non-ccmpliance ? 

To answer that question it is perhaps important to urrlerline the 

difference between the right to repudiate a contract for breach of one 

of its tenns and the right to resist enforcement of a credit agreement 

under the Hire-Purchase Act. Once a contract has been reIXlCliated all the 

primary obligations perfonnable under it cane to an end, bringir¥J into 

effect the secorrlary obligation on the part of the party in breach to 

canpensate the innocent party. (7) By oontrast, where an agreement is 

unenforceable under the Act, that susperrls perfonnance of the primary 

obligations which arise under it rut it does not necessarily bring them 

to an errl nor does it give rise to the obligation to canpensate the 

innocent party.(S) As will be sllcMn shortly, the position seems to be 

that if the cause of the unenforceability is rerocwerl, the agreement can 

in sane cases be enforced as a credit agreement and in others, as an 

unconditional contract for the sale of goods. (9) 

Section 21 of the Act rerrlers of no effect any waiver by the 
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purchaser of any right conferred by the Act. Arguably this does not mean 

that the purchaser can not choose not to pursue his rights. (10) Rather 

it means that once a credit agreement or anyone of its clauses becomes 

unenforceable on the grourrl of non-ccmpliance with the Act, it can not 

cease to be so by reason of any act on the part of the purchaser which 

shows that he is willing to proceed with the agreement as if it was not 

tainted. '!bus unless the non-canpliance is one which is correctible, the 

purchaser has unlimited freedcm to resist enforcement of the cre:iit 

agreement or the clause at any time during its subsistence. 

1. Provisions urrler which an act which would otherwise not be allowerl 

is enforceable if the Purchaser consents to it 

or is not prej udiced by it 

a) Section 11 (3) 

This provision states that the supplier can not rely on a clause in 

the credit agreement which purports to exclude or nn:iify any warranty or 

con:Utioo relating to the quality (11) of goods supplied urrler the 

agreement 'unless he proves that, before the agreement was made, the 

clause was brought to the notice of the purchaser arrl its effect made 

clear to him'. '!be operation of the provision is clearly very limited. 

It does not apply to a clause by which the supplier may seek. to limit 

the p.lrchaser' s rel1sUes for the supplier's breach of these cc::>OOi tions 

am warranties, or the period wi thin which the purchaser can bring an 

action for the breach. Similarly, it is of no application to any clause 

which exclu:1es or limits liability by the supplier for any 
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misrepresentation which he may have made about the goods or credit 

supplied under the credit agreement. Equally unaffected is a clause in 

the agreement which purports to exclude the application of any provision 

of the Act to that agreement (12) or to exclude or limit the supplier's 

liability for damage or injury arising out of his breach of the credit 

agreement (13) or the duty imposed by Donoghue v stevenson. ( 14 ) Of 

course why all these exception clauses are left out in preference for 

one which excludes or modifies the conditions and warranties applicable 

to credit agreements by virtue of section 11 (2) is not clear. Clearly 

protection of the '{::Urchaser fran arose of all such clauses is just as 

important as his protection fran the type of clause caught by the Act. 

Nevertheless, there is no doubt that section 11 (3) represents a 

departure fran the general law of contract. As shcMn in Chapter 2, the 

pasi tion is that, subj ect to the rules of construction of exclusion 

clauses as re-stated in Photo Prcx:iuctions v Securicor (15), an exclusion 

clause will operate to protect the supplier if the purchaser has had 

reasonably sufficient notice of it or signs a document in which the 

clause is eml:xxlied. In other words, it does not matter that the 

p.trchaser has not actually seen the clause or understood its import. By 

contrast, here, in spite of the p.rrchaser's signature of a credit 

agreement, the supplier can not rely on the clause unless he takes steps 

to acquaint the '{::Urchaser with not only its existence rut also its 

effect. Of oourse where the liability sought to be excluded arises under 

what would otherwise amount to a false trade description under the 

Malawi Merchandise Marks Act, the suwlier would have to go further. 

Section 17 of that Act requires that for such an exclusion clause to be 
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effective, it must be signed by or on behalf of the supplier and be 

delivered to and accepted by the purchaser at the time of concluding the 

agreement. Thus if the rurchaser's attention is drawn to the clause and 

he does not accept it rut nevertheless goes on wi th the agreement, the 

supplier may find it difficult to enforce the clause against him. 

All this is only concerned with incorporation of the exclusion 

clause into the credit agreement; it does not affect the actual 

enforcement of the clause. Thus whether or not the clause actually 

operates to protect the supplier will have to be determined with 

reference to the contra proferentem rule (16) , the effect of the 

misreprentatial rule (17) and of Photo Productions v Securicor (18), 

Mitchell v Firmey Ux:k (19) and Ailsa Craig v Malvern Fishing. (20) 

What this implies is that section 11 (3) of the Hire-Purchase Act 

together with section 17 of the Merchandise Marks Act do not represent 

any substantial improvement of the purchaser's position at carmon law. 

To the extent that the clause is not ambiguous and its effect is not 

misrepresented by the supplier or anyone who negotiates the agreement 

on his behalf, the matter will be governed by this trio of cases. But as 

it was argued in Chapter 2, these cases have not left the cxmnon law on 

this matter in a particularly satisfactory state. For a start, they 

involve raising the question as to when a contract may not be a contract 

at all. (21) Arx1 that is not a simple question to answer as evidenced by 

the massive literature which grew arourrl the doctrine of fundamental 

breach. Secondly, they do not make it clear whether or not if the clause 

is clear and covers events which have brought it into operation, a court 
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can not nevertheless enforce the clause on the ground that it is 

unreasonable. In the Photo Productions case both lord Wilberforce and 

Lord Diplock suggested that that can be done. However they neither 

stated it definitively nor did they clearly indicate which factors are 

to be considered in detennining whether a clause is unreasonable or 

not. 

By saying that the ~chaser should be bound by an exclusion clause 

if he has actual kn<:MlErlge of it, section 11 (3) seems to make consensus 

between him and the supplier the basis for the operation of the clause. 

The idea is clearly that if the clause has been explained to the 

{XlrChaser am he chooses to go on with the agreement, he must be taken 

to consent to the clause. But what is overlookErl here is that merely to 

proceed with the agreement in such a case does not say anything about 

the ~chaser' s consent. There being no requirement that the explanation 

given should be thorough, it is possible that the purchaser will go on 

with the agreement even though he has not understocrl the supplier's 

explanation of the effect of the clause. Besides, even if the purchaser 

does understand the effect of the clause, he may proceErl with the 

agreement not because he really agrees that the clause should be there 

rut because he has no other choice to take what the supplier offers. On 

the other ham, it has been sham that section 17 of the Mercharrlise 

Marks Act requires that the purchaser must have actually acceptErl the 

clause for him to be bound by it. This seems to suggests that if he 

shows that he does not accept it, the supplier may not be allowed to 

enforce the clause against him. But the problem is that if in spite of 

his non-aoceptance of the clause, he goes ahead with the agreement it 
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may not be easy to prove that he did not consent to the clause. In other 

words, either way, the purchaser's position is not as good as it 

appears. 

b) '!he Provisos to sections 4 am 6 

of the Hire-Purchase Act 

Both sections 4 and 6 deal with compulsory disclosures which must be 

made in every credit agreement. If any cIaiit agreement fails to canply 

with them, one result of that is that the purchaser will be liable to 

pay 75% only of the ~chase price payable urrler that agreement am the 

supplier will lose title to the goods supplied urrler it. (22) What this 

means is that if the transaction was a hire-purchase agreement or a 

conditional sale agreement or an instalment sale agreement (23) the 

purchaser will get full title to the goods and the supplier's right to 

re-possess them for any breach of the agreement by the p.lrchaser will 

dissipate. But it is not clear whether if the agreement is a simple hire 

agreement or in the case of the other agreements I the purchaser does not 

want full title to the goods, sections 4 (2) and 6 (3) will nevertheless 

operate to vest title to the goods in him. On the face of it, these two 

sub-sections seem to suggest that. But that would not be fair bearing in 

mind that the reason why a person will choose to obtain goods urrler a 

simple hire agreement is that he wants to use them for a limited period 

of time without in the meantime acquiring full title to them. 

But there is another point which it is interrlErl to highlight here. 

Even if sections 4 and 6 have not been canplied with, a court may still 

enforce the credit agreement as if nothinJ happened. The provisos to 
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these two provisions state that: 

"Provided that if, in any action arising out of the 

agreement, the court is satisfied that the purchaser 

would not, but for this subsection, have been prejudiced 

by the fact that the agreement does not canpl y wi th 

subsection (1), the oourt may, subj ect to such corrli tions 

that it thinks just am equitable to impose, order the 

parties to carry out the terms of the agreement as if the 

agreement had canplied with subsection (1)". 

This provision clearly gives the court power, as it were, to police 

ccmpliance with sections 4 and 6. For by using the words 'in any action 

arising rut of the agreement' it suggests that if, for instance, a 

dispute arose between the parties as to whether the purchase price 

payable umer the agreement should be calculated before or after 

deducting the initial payment payable by virtue of section 24(1) (a) fran 

the total cash price of the gocrls, the court could take the opportunity 

to detennine whether or not sections 4 (1) and 6 (1) had been canplied 

with by the suwlier of the goods. But whereas it is clear that if there 

is non-canpliance am the purchaser is not prej udiced by it, the court 

can enforce the agreement, it is less clear fran the provisos whether or 

not if the court found that the purchaser is prejudiced, it oould use 

this power to declare the agreement unenforceable by virtue of sections 

4 (3) and 6 (3) • Of ooorse as a matter of cailion sense, since the court 

has the rnarrlate to check whether or not sections 4 (1) and 6 (1) have been 

canplied with, if it is allowed to act where the {Xlrchaser is found not 

to have been prej udiced by non-ccmpliance with these provisions, it 



312 

should also be able to do so if he is prejudiced. HcMever that is not 

possible to justify as a matter of law because these provisos seem to 

contemplate the situation where the non-oampliance does not adversely 

affect the purchaser as the only instance where the court can make a 

ruling on the agreement at its awn initiative. 

In contrast, the English Consumer Credit Act does provide elaborate 

rules to deal with such a problem. Section SS of the Act (which is not 

yet in force) provides that a regulated consumer credit agreement is not 

properly executed unless it discloses certain prescribed information. 

According to section 6S (1) such an agreement can be enforced against the 

debtor only by a court order. Arrl if it considers it just, the court can 

under section 127 (1) dismiss an application for this order. Factors to 

which it must have regard in doing so are prej udice caused to any person 

by the non-disclosure, the degree of the creditor's culpability for the 

contravention am the powers conferred on the court by sections 127 (2) , 

13S am 136. '1llese provisions state, respectively, that if the court 

considers it just it may in the order 

a) reduce or discharge any sum payable by the debtor or any surety in 

order to cx:mpensate him for prejudice suffered as a result of the 

contravention; 

b) inclooe provisions making the opration of any tenn of the order 

corrlitiooal on the doiBj of specified acts by any party to the 

application or suspetding the operation of any tenn of the order; 

c) inclooe such provision as it considers just for amerxiing the credit 

agreement. 
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The second problem with these provisos is that it will not be 

possible to apply them with any measure of certainty and consistency. No 

guidance is given to shcM when the purchaser should be regarded as not 

having been prejudiced by non-canpliance with disclosure requirements so 

as to justify the court to order the parties to carry out the agreement 

as if nothing happened. The question which is likely to arise is whether 

for the provisos to apply instead of sections 4 (2) and 6 ( 3 ) , the 

purchaser must have suffered no adverse effect at all or whether sane 

disadvantage, albeit slight, will be enough. Furthenrore, it is unclear 

whether the prejudice, if any, should be wholly attrib.ttable to the 

failure to make the canpulsory disclosures. For instance, if the rate of 

finance charges is not disclosed (25), the purchaser will not be able to 

do oanparative shopping and therefore may errl up paying a higher 

purchase price. Clearly, that would be a prejudice arising fran the 

supplier's failure to disclose vital inforrration. However sane could 

argue that this is not a prejudice within the contemplation of the 

provisos because even where the supplier has made that kim of 

disclosure, that in itself does not guarantee that the purchaser 

involVErl will actually shop arourXl. Thus it C'alld be said that this 

situation should be treatErl as where no prejudice has been suffered and 

the parties be aliCMed to carry out the agreement. On the other harrl, if 

the arrount which the pn-chaser pays as a result of not being adequately 

informerl about the finance charges is exceErlingly high, it is concevable 

that the temptation will be irresistible to hold that he has been 

prej udiced by the non-disclosure so that the agreement should be 
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unenforceable as a credit agreement. 

What all this shows is that whether sections 4 (2) am 6 ( 3) on the 

one harrl, or the two provisos on the other, should apply, ought not to 

have been left to be determined by simply asking whether or not the 

purchaser has been prejudiced. The fact of the matter is that courts 

applying these provisions will need. sanething clearer than that to 

enforce the law i'OC)re effectively. '!hey will need to lcx:>k at the extent 

of the prej udice suffered am in sane cases even though the purchaser 

has been prejudiced, they may feel that the disadvantage caused does not 

warrant refusal to enforce the credit agreement. But the real danger is 

that because there are no guidelines for distinguishing between cases 

where the provisos should apply am those which should be covered by 

sections 4 (2) am 6 (3), courts may be inclined, out of their inherent 

desire to uphold contracts wherever possible, to disregard the 

distinction, order the parties to go on with the agreement am then 

impose corrlitions on the supplier which will mitigate any hardship which 

may have been caused to the purchaser by the non-canpliance. (26) That 

could be deferrled on the grourrl that it might help courts to do justice 

as between the parties. However that justice would be achieverl at the 

expense of deterrence of traders who might be tempterl to contravene 

disclosure requiranents, which arguably is the idea behind sections 4 (2 ) 

am 6(3). 

c) Section 17(2)(a)(ii) 

Section 17(1) of the Hire-Purchase Act gives the purchaser the right 
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to tenninate the credit agreement before it has run its full course. 

Once he has done so, in addition to any damages which he may be required 

to pay for failure to take reasonable care of the gcxx1s supplied under 

the agreement, sub-section 2 (a)( i) requires him to pay the supplier 

canpensation equivalent to the aroount by which half of the total 

purchase price payable under the agreement exceeds the sum of all 

instalments of the purchase price paid before the date of the 

termination, and those instalments in arrear at that date. But 

sub8ection 2(a)(ii) suggests that the canpensation may also be fixed by 

the credit agreement itself. NCM if the aroount so fixed is less than 

that payable by virtue of sub-section 2 (a) ( i ), the pJrchaser must pay 

the former. 

As this canpensatory aroount is a form of minimum payment (27 ), it 

may be asked whether where the lesser sum fixable by the agreement is 

payable rut the actual loss suffered by the supplier for the premature 

termination of the agreement by the purchaser is much smaller than that 

sum, the latter can seek the protection of the law against penalties. 

The Act does not say anything on the matter. But it is difficult to see 

such a claim succeeding in the courts. The likely argument against it is 

that by enacting section 17 (2), the Legislature should be taken to have 

intended to exclude the application of the o::mron law rules on 

penalties. (28) On the other hand, as has been shown so far, the 

Hire-Purchase Act leaves many issues open and therefore it could be 

argued that the Legislature could not have intended to deprive the 

purchaser of any protection which the cx:mnon law may offer in those 

areas. Perhaps the best way arowrl this problem is to qualify 
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sub-section 2(a)(ii) so that the canpensatory sum which the credit 

agreement fixes should only be payable if the court is satisfied that it 

is equal to the actual loss suffered by the supplier by reason of the 

tennination of the agreement by the purchaser. 

2. Provisions of the Hire-Purchase Act 

urrler which inconsistency with the Act is correctible 

Section 26 (1) am (2) eIl1{X)W'ers the Minister to fix the maximum 

anount by which the purchase price payable under a credit agreement may 

exceed the cash price of the goods supplied under that agreement. 

Sub-section (4) then provides that a provision in the agreement in the 

agreement will be of no effect if it provides for the two prices to 

exceed each other by an anount which is in excess of that which the 

Minister may fix. But instead of making the clause absolutely 

unenforceable, the sub-section allows the court to enforce it only up to 

the extent that it oanplies with the anount fixed. It says: 

"[T]he aroount of each instalment payable urrler an 

agreement containing such provision shall be decreased 

acooroingly" • 

'Ihe effect of this is clearly to give the court power to re-write the 

agreement for the parties, am thus represents a departure fran the more 

traditional role of courts under the general law of contract. 

A similar power is implicit in section 24(4). It will be recalled 

that section 24 (1 ) (a) requires that before the purchaser can take 

possession of the gocrls supplied under a craiit agreement, he must 
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pay either 20% or 33'/3% of their cash price to the supplier of the 

goods. This obligation can be dischargerl in cash or goods. Sub-section 

( 4) then goes on to provide that inter alia I no payment in goods shall, -- --
to the extent to which the am:>UJ1t thereof exceeds the nonnal market 

price for the goods, be deemed to be a payment for the purposes of 

subsection (1) (a) I. By allowing the court to accept a payment in goods 

only to the extent that the value which the purchaser places on them 

does not exceed their price on the open market, where the fonner exceeds 

the latter this provision will in effect allow the court to enforce a 

payment in part and rej ect the remainder. 

But what is not clear is why this type of provision is confined to 

finance charges and initial payment. Section 7(1 )(g) as read together 

with section 7(2) fixes the rate of interest chargeable urrler a crerlit 

agreement on an instalment in arrear. Similarly, section 15 fixes the 

rate at which rebates to which the purchaser is entitlerl if he 

accelerates re-payment of the ~chase price is entitloo. But curiously, 

if the supplier charges a rate of interest which is higher than that 

required by section 7(2) or pays the ~chaser the rebate at a rate 

lower than that 1mposOO by section 15, there is no provision in the Act 

which allows the court to lower or raise it, as the case may be, or 

indeErl, as will be shown below, to refuse enforcement of the clause 

fixing such a rate or the entire crerlit agreement. (30) 

Furtherroore, since the Act clearly aims at preventing the charging 

of excessive rates, one worrlers why courts are not given the power to 
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check the rate charged any time an action is brought turler a credit 

agreement. It was noted earlier that the provisos to sections 4 and 6 in 

effect allow oourts in any action arising under a credit agreement to 

detennine whether or not the agreement made the canpulsory disclosures 

prescribed by the Act. The same ought to apply to rates payable by the 

purchaser turler the agreement. 

3. Provisions of the Hire-Purchase Act 

urx:ter which certain acts anj clauses 

are absolutely of no legal effect 

The majority of the provisions of the Act fall turler this category. 

They impose what for the sake of convenience may be called absolute 

prohibitions. If any clause in a credit agreement or any act done by the 

supplier with respect to the agreement is inconsistent with anyone of 

them, it is void even if the t:m'Chaser has been slightly disadvantaged 

or has not been prejtrliCErl at all by the non-canpliance. Thus for 

instance, urxler section 21 no waiver by the purchaser of any right 

granted by the Act is of any effect or force. Similarly, a clause in a 

credit agreement will be of 00 effect if expressly or impliedly it 

either excltrles or restricts the right of the purchaser to tenninate the 

agreement urrler section 17(1) (31) or imposes on him for that 

tenn!nation, liability which is in excess of that imposed by the 

Act. (32) Other provisions are: a) section 8 (2) which makes a credit 

agreement \IDenforoeable if the supplier fails without reasonable cause 

to supply the p.trChaser with a copy of the agreement or information 

relating to the latter IS iIDebtedness; 
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b) section 11 (1) which provides that the warranties that the gcx::ds 

suppliErl under a crErlit agreement will be free fran any charge or 

encumbrance in favour of any third party and that the purchaser will 

enjoy quiet possessioo of them, and the condition that the supplier 

is or will not be precluded fran pa.ssing ownership in the goods to 

the ~chaser, will be impliErl in every credit agreement 

notwithstaOOing any agreement to the contrary; 

c) section 12 which gives the ~chaser who is liable to the supplier in 

respect of IOOre than one crErlit agreement to appropriate any payment 

which he makes, towards the satisfaction of sums due under the 

agreementa in the proportion which those sums bear to each other; 

d) section 13 which places the supplier urrler an obligation to write on 

every negotiable instrument (except a non-post-dated cheque) given by 

the ~ser in respect of any liability under a credit agreement 

words which clearly shcM that the instrument has been drawn for that 

~se; 

e) section 14 which states that if the supplier re-possesses goods 

supplied urrler a credit agreement for default by the purchaser to pay 

any instalment of the ~chase price after the prrchaser has paid 50% 

of that price, the ~chaser has the inalienable right to redeem the 

goods within 21 days of the seizure by paying the arrears; 

f) section 15 which entitles the purchaser to accelerate re-payment of 

the prrchase price am to receive a rebate in finance charges for 

that acceleration; 

g) section 16 which entitles the prrchaser to ownership of goods 

supplied under a credit agreement after payment of an appropriate 



320 

arrount of the p,rrchase price and 

h) section 19 which outlines the procedure for re-possessing gocrls 

supplied under a credit agreement if the supplier rescinds the 

agreement after the p,rrchaser has paid 50% of the p,rrchase price. 

Again, all these provisions represent a rejection of the idea that 

it is for the parties to a contract to fix the terms upon which to 

exchange perfonnances. The provisions perfonn the task which the parties 

to the agreement would perfonn in a regime of freedan of contract. But 

sane of them cover areas almost similar to those covered by provisions 

in the first two categories. For instance, if the purchaser accedes to a 

request by the supplier and pranises not to insist upon performance of 

the agreement by the latter in accordance with certain provisions of the 

Act, ie., if the p,rrchaser waives (33) performance of those provisions, 

that is not juristically very different fran letting (34) the supplier 

exclude liability which would otherwise have arisen fran, say, breach by 

the supplier of corrlitians implied by section 11 (2) of the Hire-Purchase 

Act. (35) Both involve an agreement by the p,rrchaser not to pursue his 

rights and IlDre often than not, both will be initiated by the supplier. 

For that reason one would have expected them to be subject to the same 

type of control. However, as already seen, a waiver is absolutely 

unenforceable (36) whereas subj ect to rules for the construction of 

exclusion clauses, a clause which seeks to exclude or roodify implied 

corrlitions relating to the quality and fitness for any particular 

purpose of goods supplied under a credit agreement can be enforced so 

long as it is brought to the notice of the purchaser and its effect 
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made clear to him before or at the time of concluding the agreement. 

Similarly, a provision in a credit agreern:mt which seeks to exclude 

the right of the {:Urchaser to tenninate the agreem:mt before its expiry 

perfonns the same task as a provision which excltrles liability by the 

supplier for his breach of the implied. oorrlitions of quality am fitness 

for a particular purpose of the gcx:rls which he supplies. Yet the latter 

is enforceable urxler the Act while the fonner is absolutely 

unenforceable. (38) Or again, while a clause which fixes a rate of 

interest for an instalment of the p,rrchase price which is in arrear 

which is in excess of that prescribed by the Act is unenforceable, a 

clause which provides for finance charge rates which are higher than 

those imposed. by the Act can be enforced.. (39 ) 

All these inconsistencies have no justification. It may be that in 

the errl ironing them out will not make rrruch difference insofar as the 

protection of the purchaser is conoerned..(40) Nevertheless their 

existence serves no purpose other than to reflect badly on the way the 

Act was conceived.. 

waiver urxler 21 of the Hire Purchase Act 

am tenns of a Cred.it Agreement 

It has already been shown that section 21 renders of no effect any 

'waiver' by the purchaser of any right urrler the Hire-Purchase Act. 

Although the Act does not define the word, it is clear that essentially 

it involves a voluntary choice by one party to a contract not to insist 
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upon his legal rights. (41) A good example is where, under a contract for 

the sale of goods, there is breach of a oondi tion by the seller and the 

latter, in oonsideration of a reduction in the price of the goods, gets 

the purchaser to give up enforcement of his rights with respect to the 

breach. ( 42 ) 

It has been argued above that the effect of this provision is that 

once there has been oontravention of the Act, no act or consent on the 

part of the prrchaser can change that state of affairs. In other words, 

the prrchaser could always challenge enforceability of the credit 

agreement even though his earlier conduct showed that he was prepared to 

excuse the contravention. Nc:M apart fran cases of non-compliance with 

the Act, the question of waiver may arise where there is breach of any 

tenn of the agreement which is not prescribed or disallowed by the Act. 

Since the prrchaser' s right with respect to such a breach would not be a 

'right urrler the Act', the supplier could always get him to waive it 

without contravening the Hire-Purchase Act. (43) Consequently one worriers 

whether it might not be a good idea to extern the non-waiver urrler 

section 21 to cover rights of the PJIchaser arising urrler the camon 

law. 

Another question which may arise here is whether a dispute between 

the prrchaser and the supplier with regard to the purchaser's rights 

under a credit agreement can be settled. For if there is such a 

settlement the supplier could argue that the prrchaser 'waived' the 

right in question and therefore should not insist on its enforcement. 

Urrler secticn 1.107 of the United States Unifonn Consumer Credit Code 

the general rule is that a debtor can not waive or agree to forego any 
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right or benefit granted to him by the Ccx:1e. However the provision 

allows any claim which a debtor may have against a credi tor to be 

settled by agreement if disputed in good faith. But a settlement in 

which the debtor waives or agrees to forego rights or benefits granted 

by the Code is invalid if the court finds the settlement to have been 

unconscionable when it was made. Factors to be considered when 

determining that fact are: 

i) the canpetence of the debtor to understand the implications of the 

settlement; 

ii) any deception or coercion practised on the debtor; 

iii) the nature and extent of legal advice received by the debtor and 

iv) the value of consideration offered by the creditor for the 

settlement. 

'.2 Meguacy of Defences created by the Act 

As said at the beginning, provisions of the Hire-Purchase Act can be 

seen as a series of contractual remedies which the purchaser un:ler a 

credit agreement can use as a shield against any action brought by the 

supplier to enforce the agreement against him or any surety. The 

rernerlies CX)Uld also be used offensively to challenge any any credit 

agreement which is oppressive and unfair. However the problem is that a 

number of these provisions do not show the consequence of non-canpliance 

with them. One such provision is section 15 which it will be recalled 

fixes the rate at which rebates payable for accelerating payment of the 

purchase price are to be calculated; another is section 14 and the third 

one is section 19. (45) Similarly, under section 13 if the purchaser 
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draws a negotiable instrument in respect of any of his liability under a 

credi t agreement and the supplier fails to write on the instrument such 

words as shCM that it has been issuErl in oonnection with the agreement, 

and en the agreanent itself, words indicating that a negotiable 

instrument has been issuErl in oonnection with it, the supplier ccmni ts a 

crime punishable by a fine and in default of payment, by imprisonment 

for up to 30 days. However the Act does not go on to sl1cM what effect, 

if any, that failure by the suppplier, will have on the agreement, in 

particular whether should the supplier be sent to prison, the fAlrchaser 

would still be obliged to proceErl with the agreement and to continue 

making payments due under it. Indeed there is no irrlication of what will 

be the effect of a clause in a crErlit agreement which is inconsistent 

with these provisions. 

Of course the real issue in such cases will not be whether the 

supplier shoold be allowErl to get away with the contravention of the Act 

rut whether the entire agreement beoanes unenforceable or just the 

offerrling clause in it. Alternatively, the question may be whether the 

oourt can make the turchaser waive the non-ccmpliance if it finds that 

he has not been prejudicErl by it, as the court is entitled to do in 

cases of ncn-cx::mpliance with oanpulsory disclosure provisions. (46) It 

should perhaps be observErl that the position is very much the same even 

under the English Consumer Credit Act. For example, it (47) gives the 

debtor a right to tenninate a regulatErl hire-purchase or conditional 

sale agreement before the final payment due under it falls due, without 

stating what would be the effect of an agreement or provision which is 
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inoonsistent with that. And section 170(1) makes it clear that breach of 

My requirement made otherwise than by any court by or under the Act can 

not incur any civil or criminal sanction except to the extent expressly 

provided by the Act. HcMever, unlike under the Hire-Purchase Act, the 

English Const.mter Credit Act does rennve the uncertainty by providing 

that: 

"A tenn containe::1 in a regulated agreement or linked 

transaction (48), or in any other agreement relating to 

an actual or prospective regulated agreement or linked 

transaction, is void if, and to the extent that, it is 

inconsistent with a provision for the protection of the 

debtor or hirer or his relative or any surety contained 

in this Act or in any regulation made under this 

Act". (49) 

Although the use of the words Ito the extent that I may cause sane 

difficulty to interpret (50), the implication here is clearly that where 

any clause in the agreement contravenes any of the mentioned provision 

of the Act, it is the clause only, and not the entire agreement, which 

will be unenforceable. (51) Similarly, section 2.202 of the United States 

Unifonn Consumer Credit Code fixes rates of finance charges payable in 

consumer credit sales (except those sales which are made pJI'suant to 

revolving accounts) and then further 00 the Code provides that if the 

const.mter pays an excess charge, he has a right to a refund which may be 

made by reducing his irrlebtedness by the anount of the excess charge or 

be recovered fran the persoo who made the excess charge or frc.n an 

assignee of that person I s rights who undertakes direct collection of 
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payments fram or enforcement of rights against debtors arising from the 

debt. (52) 

It is therefore sul:mitted that a similar line ought to be adopted by 

the Hire-Purchase Act. Either each of these provisions should be 

extended to include words which show the effect of any clause in a 

credi t agreanent which is inconsistent with them or there should be a 

blanket clause similar to that contained in the English Consumer Credit 

Act quoted above to deal with the matter. 

The secorxl argmnent which can be raised against the defences created 

by the act is that the distinction between non-canpliances which render 

the whole credit agreement unenforceable and those which make a clause 

of the agreanent only unenforceable, does not seem to be based on clear 

policy. It has been stated that if a credit agreement fails to canply 

with compulsory disclosure provisions, it may be unenforceable unless 

the court fims that the p,rrchaser was not prejudiced by the 

non-oanpliance, in which case it may order that, subject to sane 

COI'rlitions, the parties should proceed with the agreement as if nothing 

happened. By contrast, if the agreement fails to disclose that at least 

20% or 33 1/3% of the cash price of goals supplied under the agreement is 

payable by the prrchaser in gocrls or cash before the purchaser can take 

possession of those goods or that the full pJrchase price is payable in 

a pericx1 not exceeding 24 IOOIlths fran the signing of the agreement, the 

credit agreement is absolutely unenforceable whether or not the 

p,rrchaser has not been prejudiCErl by the failure to disclose. (53) 

Similarly, if the p,rrchaser requests the supplier for either a copy of 

the credit agreement (54) or signed statement about the purchaser's 
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financial position under the agreement and the supplier without 

reasonable cause (55) fails to canply with the request, not only is the 

credit agreement absolutely unenforceable by anyone against the 

purchaser but also if the default continues for a pericx1 exceeding 30 

days, the supplier ccmnits a punishable crime. 

But the question is why these caset are treated differently. Since 

in essence they are all concerned with disclosures, albeit at different 

stages in the life of the credit agreement, it seems reasonable that 

non-canpliance with them should attract the same sanction. Of course 

what percentage of the cash price is to be paid as initial payment, the 

roode of its payment and the period within which the full purchase price 

is payable are all natters which are laid out in section 24 so that if 

the agreement fails to disclose them, the p,trchaser may still be able to 

know them. On the other hand, there is no way of knowing about the 

details which must be disclosed under sections 4 arrl 6. Consequently, it 

is arguable that non-canpliance with these two provisions should attract 

a stiffer sanction than nan-canpliance with section 24. But the Act puts 

it the other way rOlJI'rl. As shown above, the court can make the purchaser 

waive the remErly for non-canpliance with sections 4 am 6 if he has not 

been prejudiced by it whereas no such qualification attaches to 

non-oanpliance with section 24. 

Now this might be defemed on the grourrl that as section 24 is a 

financial oontrol provision, the sanction for non-canpliance with it 

needs to be deterrent. But that becanes difficult to sustain when it is 

realised that non-canpliance with other roore important financial control 
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provisions does not remer the whole credit agreement or indeed the 

offerning clause, unenforceable. For instance, sub-section 4 of section 

26 which allows the fixing of maximum finance charge rates provides 

that: 

"A provision in an agreement shall be of no effect in so 

far as it provides for the payment of a purchase price 

exceeding the cash price by IOCIre than the apropriate 

arrount fixed in terms of subsection (1) at the date of 

the agreement am the aroount of each instalment payable 

under an agreement containing such a provision shall be 

decreased accordingly". 

Ar¥l the Act is silent as to what will happen if there is non-ccmpliance 

with section 15 which fixes the rate at which rebates to be paid to the 

~chaser for accelerating re-payment of the prrchase price are to be 

calculated. 

Another provision is section 8. It is no doubt important that the 

purchaser sha:lld be apprisErl of his indebtErlness under a cred.it 

agreement fran time to time as the agreement continues to run. Arrl this 

is the IOCIre so since unlike umer secti~ 77 am 78 of the English 

Consumer Credit Act, the supplier is umer no legal obligation at his 

own initiative to sern the purchaser periodic statements of the 

purchaser's financial position umer the agreement. As a result it makes 

sense that if the purchaser asks for the statement am the supplier 

deliberately refuses to supply it, the supplier should face a stiff 

sanction. But even then, it is difficult to justify the dissimilarity 

between that sanction and the one which may apply for nan-canpliance 
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with say, sections 7 and 26. That the purchaser should receive the 

financial statement is arguably as important (if not less) as that he 

should be protected from oppressive terms or exorbitant finance charges, 

which is what these two provisions do although non-canpliance \,li th them 

does not rerrler the entire credit agreement unenforceable, as does 

non-ccmpliance with section 8. It is true that the sanctions for 

non-canpliance with section 8 apply only if the failure to oanply is 

wi thout reasonable cause whereas there is no need to prove fault on the 

part of the supplier for there to be contravention of the other two 

provisions. Nevertheless the fact remains that section 8 has the 

strongest deterrent sanction- non-enforceabili ty of the credit agreement 

and a possible imprisonment of the supplier. 

It is therefore subn1tted that non-canpliance with disclosure and 

financial provisions of the Act (56) should rerrler the whole agreement 

absolutely unenforceable as long as the contravention remains 

uncorrected. (57) And there may also need to be a right to bring an 

action for damages for the purchaser who suffers loss as a result of the 

non-canpliance. (58) 'Ibis would make the law consistent and provide more 

effective deterrence against non-oc:mpliance with important provisions of 

the Act. 

Of course the objection which could be raised against this is that 

if the ~ser signs the agreement freely, why should the suwlier be 

made worse off because it turns out that the agreement fails to canply 

with certain provisions of the Act? It could be argued that it is the 

purchaser's job in the first place to look rut for such a possibility 

before he signs the agreement. '!he obvious answer to that is that in 
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practice, it is the supplier and not the purchaser, who is in control of 

the agreement fran the beginning to the end. Besides, this argument is 

based on the assumption that the supplier can insert in a credit 

agreement clauses which are inconsistent with the Act or fail to canply 

with any provision of the Act unless the purchaser discovers that and 

obj ects to it. This may be correct if it is further assumed that there 

is no prohibition of failure to oc:mply with the Act or of inserting 

clauses in a credit agreement which are inconsistent with the statute. 

But if such a prohibition is available, then the whole argument would 

lose its weight for in that case it would be of no consequence that the 

purchaser had failed to notice the non-compliance or inconsistency 

before the agreement. (59) 

The thim shortcaning of the Act is that it places too much reliance 

on contract action defences am too little emphasis on criminal 

sanctions, for the enforcement of its provisions. As irrlicated in the 

foregoing pages am the last three chapters, the Act does not give the 

purchaser a right of action for damages for non-canpliance by the 

supplier with any of its provisions. (60) His remErly is merely to plead 

the non-oanpliance in any action for enforcement of the agreement. Only 

in four instances does non-ccmpliance with a provisicn of the Act 

attract a criminal sanction. First, if the supplier fails to ccmply with 

section 5 which places him urrler a duty to serrl the purchaser a copy of 

the credit agreement as soon as it has been concluded. Secorrl, if the 

purchaser requests him for either a copy of the agreement or a statement 

of the purchaser' s imebtedness urrler the agreement and the supplier 
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without reasonable cause fails to carnply with the request for 30 days 

after receiving notice of it. (61) Third, where the purchaser gives or 

draws a negotiable instnunent in respect of any liability under the 

agreement am the supplier fails to write on it words such as show that 

it has been issued in oonnection with a credit agreement or to write at 

the top of the first page of the agreement words indicating that a 

negotiable instnunent has been issued in connection with it. (62) The 

fourth instance is provided by section 10 which is not for the 

protection of the purchaser at all. 

In all these instances, the supplier or any person who ccmnits the 

contravention, is liable to a fine of £50 or in default of payment, to 

30 days imprisonment. lJowever there is no apparent reason why this 

sanction should attach only to non-carnpliance with these three 

provisions am not to disclosure am finance control provisions as well. 

The role of criminal sanctions in preventing unfair exchange is 

discussed in Olapter 7. Here it is merely intended to observe that this 

over-reliance on private initiative to enforce provisions of the 

Act is misplaced am represents a big flaw. It seems to be based on the 

assumption that purchasers know their rights and that self-interest will 

always impel them to enforce the rights. But nothing oould be far fran 

the truth. As Ross Cranston argues: 

"A CXX'l110Il. way in which consumers take the initiative when 

they are disatisfied is not by enforcing their rights 

through the legal system rut by refusing to pay anounts 

which they do not believe are due. For example, they may 



332 

stop paying crErlit instalments on the grourrl that a proouct 

is defective.... [But] even if consumers knCM their rights 

there are reasons why they should not seek to enforce them. 

sane of the factors inhibi ting consumers fran upholding 

their legal rights are that they think the business involverl 

will ignore them, ••• or that they simply do not knCM hCM to 

enforce them. 

As far as legal proceErlings are concemerl the courts can 

appear remote and forbidding to individual consumers. By 

contrast legal action is less daunting to business, 

particularly if they harrlle it as a matter of routine. 

Perhaps the rrost important factor in deterring consumers 

fran legal action is the cost, including the opportunity 

cost of the time and effort. Many consmner problems involve 

a small annunt and it is not worthwhile for consumers to 

pursue them." ( 63 ) 

Arrl the p:lsition is made even rrore unsatisfactory by the fact that as 

will be shown below, the Act only allCMs courts to enforce its 

provisions and not to p:llice canpliance with them. 

'Ihus to strengthen the preventive aim of the Act, it seems 

appropriate that subject to what will be said in Chapter 7 about 

criminal responsibility, it should be made a criminal offence to fail to 

oanply with disclosure and finance control provisions. It could also be 

a criminal offence to include a clause in a crErli t agreement which is 

inconsistent with any provision of the Act which is interrlErl to protect 

the purchaser or any surety. (64) Of course the mere presence of such a 
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prohibition may not make IYUlch difference but it would nevertheless be a 

step in the right direction. 

Lastly, it seems that sections 4, 6, 8 and 24 ~se a sanction 

only where there is failure on the part of the supplier to disclose the 

prescribed pieces of information. Nothing is said about the supplier who 

canplies with these proviSions rut the infonna.tion which he provides is 

false or misleadin;. No doubt the prrchaser needs to be protected fran 

that kim of corrluct. Anj the way to provide that protection is to have 

a provision in the Act along the lines of the United states Unifonn 

Consumer Credit Code which provides that a person carmits a criminal 

offence if he knowingly gives false or inaccurate information pursuant 

to any provision of the Code on disclosure and advertising.(66) 

6.3 Judicial PoweQunder the Hire-Purchase Act 

Apart fran dealin; with problems which may arise under any credit 

agreement, the Act gives courts a number of powers. First, to detennine 

in any action brought under any credit agreement if there has been 

non-canpliance with sections 4 am 6 and whether or not the purchaser 

has been prejooiced by the non-ocmpliance. If the p.rrchaser has not been 

prejudiced, the court can order the parties to carry out the agreement 

subj ect to such oorrli tions as it may think equi table to ~se on 

them. (67) Secc.rrl, to refuse to enforce any credit agreement which does 

not oanply with sections 4, 6, 8 arrl 24 (68) and any contract of 

security (69) made in respect of such an agreemet. Third, to refuse to 

give legal effect to any provision in the agreement or to any act by the 
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supplier which is inconsistent with sections 7, 11 (1) and (3), 21, 24 

am. 26 (4) • Fourth, to make an order for attachment of gcxx1s suppliEd 

under a cnrlit agreement, and to vary or discharge the order, under 

section 10(4) and (8), respectively. Fifth, perhaps (70) to supervise 

the re-possession and sale of the gcxx1s where the supplier tenninates 

the agreement after the purchaser has paid 50% or more of the purchase 

price under the agreement. (71) Sixth, where the purchaser tenninates the 

agreement under section 17, to detennine which of the anounts stipulated 

by sub-section 2 of that provision is the lesser and (quaere) to order 

payment by the purchaser of that lesser anount. 

Besides, in any action by the supplier for the return of the gcxx1s, 

section 20 gives courts the following pcMers: 

a) to make an order for the return of the goods to the supplier subj ect 

to re-payment by him of so nruch of the purchase price received by 

him, as the court deems fit; 

b) to make an order for the return to the supplier of part of the goods 

and, where the agreement involved is an instalment sale agreement, 

for retention by the IXlI"chaser of the rernaiOOer or where it is a 

hire-purchase agreement, for transfer to the purchaser of the 

supplier's title to that remainder of the goods; 

c) where the court makes the order in (b) above, to make a further order 

(72) requiring 

1 • re-payment by the supplier of so nruch of the purchase price 

received by him or 

2. payment by the purchaser of so nruch of the unpaid balance of the 
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purchase price as the court may deem just; 

d) to make an order (73) for the goods to be sold by public auction by a 

person a}:p)inted by the court or if the parties so agree, by private 

treaty; (74) 

e) where any negotiable instrument has been given or drawn by the 

purchaser in respect of any instalment of the purchase price payable 

under the agreement, having made any order under section 20, the 

court may also order that the supplier should cancel the instrument 

or return it to the p,rrchaser or irrlernnify the purchaser against any 

liability on the part of the latter in respect of such instrument 

am 

f) upon application by the supplier, to make such orders as the court 

may deem just for the protection of the gocrls against damage or 

depreciation, perrling conclusion of the action for their return to 

the su~lier. 

In an action urrler section 20 the court also has pcMer to detennine if 

the purchaser failed to take reasonable care of the goods, and to fix 

the aroount of damages payable for that breach of duty. 

Again it is clear that the Act provides these elaborate rules in 

the interest of fairness between parties to a credit agreement. But 

these provisions are not without blemish. Firstly, although the word 

'court' is used throughout (75), no definition is provided for it and 

that may cause sane procedural difficulties. Section 19(1) provides that 

where a credit agreement is lawfully rescirrled by the supplier after the 

purchaser has paid 50% of the purchase price under the agreement, the 

supplier can not by himself re-possess the gocrls supplied under the 
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agreement but must apply to a magistrate who will appoint a person to 

sell them. It is not clear whether it should be underst.cxXl. fran this 

that the ' court' referred to by the Act in section 20 is the 

magistrate's court, and not the High Court or any of the traditional 

oourts which dispense justice in f.1alawi. It is very possible that the 

specific use of the word 'magistrate' in section 19(1), instead of the 

word 'court', was intended to foreclose such an interpretation. It may 

have been intended to mean a magistrate in chambers, and not, sitting as 

a court. Am that seems to be supported by sub-section 6 of the same 

provision which states that once the goods have been sold by the person 

appointed umer sub-section 1 and there is a dispute as to the arrount 

payable to the purchaser or supplier out of the proceeds of the sale, 

"the person selling such gcx:rls shall deposit the arrount 

in dispute with a magistrate, who shall retain such 

arrount perxling action brought by either party to the 

agreanent against the other ••• " 

But even if the word were used interchangeably with the expression 

'magistrate's court', that would still leave the problern unsolved 

because there is roore than one grade of magistrate's court in Malawi so 

that it would still have to be detennined as to which grade was 

intended. 

Seocn:lly, conspicuous by its absence is a provision creating a 

general power to police canpliance with the Act. It is not contemplated 

that jooges am magistrates should roam the streets of Malawi to see who 

was not canplying with the Hire-Purchase Act (it is suggested in Chapter 
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Chapter 7 that that task should be left to specially appointed 

inspectors); rather the point is that it has already been shCMn that in 

any action brought urrler a crerlit agreement, the court has power to 

check if sections 4 and 6 have been canplied with. That provision could 

be extended to allCM the court to check if there is any non-canpliance 

with the Act at all or if there is any clause in the agreement which is 

inconsistent with any provision of the Act. This extension would also 

need an accanpanying provision which gives the court guidance as to what 

to do where there is non-canpliance or inconsistency with the Act. 

Alternatively, the pawer could be in the fonn of a provision which 

allCMS the court in any action brought under a credit agreement or at 

the instance of the purchaser, to re-open the transaction if it has 

reason to believe that the bargain was extortionate or unconscionable. 

The implications of this second alternative were explored in Chapter 2 

and so will not be discussErl here. HaNever it must be mentionErl that 

such a power would differ froo the first in that it would allCM the 

court to consider not only whether there has been any non-canpliance 

wi th the Act rut also whether the bargaining process which led to the 

conclusion of the agreement was tainted with any vitiating factors. 

Thirdly, there is no procedure to guide the court where the 

agreement is rescirrled by the };m'chaser foc breach by the supplier of any 

corrlition of the credit agreement or for misrepresentation or fraud. 

Both sections 19 and 20 which lay dCMI'l the rules enumerated above 

proceed on the basis that it is the supplier who seeks to tenninate or 

rescioo the agreement. But it is also possible for matters covered by 
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those rules to arise where the rescission is by the purchaser. 

Consequently, the two provisions should be extended so that the 

procedure laid dCMl'l there applies regardless of who seeks rescission of 

the credit agreement. 

Fourthly, it is also appropriate to give the oourt power, perrling 

the oonclusion of any action urXier a crerlit agreement or while any 

non-oanpliance with the Act which does not render the whole agreement 

unenforceable remains uncorrected, to release the purchaser fran his 

obligation urXier the agreement or to make any order for the protection 

of any security given in respect of the agreement. It has been sham 

that urrler section 20, pending the detennination of any action for the 

return of gocx1s suppliErl W'lder the agreement, the court can make an 

order for the protection of the goods. 'lbere is no reason why such a 

pc7.\'eI' shalld not also be available for the benefit of the purchaser. Arrl 

finally, in appropriate cases, for instance, where the p,trchaser is not 

prejudiced by the supplier's non-ocxnpliance with disclosure provisions, 

the court cxW.d be all~, if it considers it just arrl equitable, to 

omer re-scheduling of payment of the purchase price so that the 

purchaser is given more time within which to make the whole payroont or 

some instalments of it. 

It has been shown in this chapter that although the Hire-Purchase 

Act does depart fran the general law of contract in many respects in 

omer to protect the purchaser urXier a credit agreement against unfair 

exchange, the main remedy which it provides for non-canpliance by the 

supplier with its provisions is oontractual in nature. Either the entire 

agreement or just the offer:rling clause, is unenforceable 
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by the supplier. But the problem is that a remedy in this form can be 

defeated if the purchaser simply fails to challenge enforceability of 

the agreement or clause. 

The position is made even roore unsatisfactory by several other 

factors. First, the purchaser has no right to bring an action for 

damages, except probably urrler the ccmoon law, if the supplier fails to 

canply with any provision of the Act or inserts any clause in a crErlit 

agreement which oontravenes those provisions. Second, there is a host of 

other 'defensive' provisions in the Act with respect to INhich it is 

unclear as to what will be the oonsequence if the supplier fails to 

canply with them. And third, generally there is no adequate deterrence 

for those who may be inclinerl to wilful contravention of the Act. Thus 

it is doubtful that the Act can prevent unfair exchange in credit 

agreements in an effective way. 
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Footnotes 

1 • Of course as will be sham shortly, sane of the provisions of the 

Act will apply even where the purchaser has not been prejudiced. at 

all. 

2. The Act does not sheM whether or not the gocrls then becane the 

property of the purchaser. 

3. Q.!aere: can the supplier bring any other action, apart fran the 

excepted two, after the expiry of that pericrl ? 

4 • The Malawi Sale of Goods act, section 1 3 (1 ) 

5 • Ibid., section 13(3) as read together with sections 20, 35 arrl 36 

6 • Anson' s Law of Contract, 24th 00., p. 135 

7 • Berger v Gill & Dufus [1984] 2 WLR 95, p. 99 

8 Of course that is unsatisfactory; a better view is that 

non-canpliance with the Act should give the purchaser the right to 

bring a civil action. 

9 • See the Hire-Purchase Act, sections 4, 6, 8 and 26 ( 4 ) 

10. 'Ihe point is that in practice IX1rchasers will always fail to pursue 

their rights urrler the Act either out of lack knCMledge that a right 

has accrued or because the cost of pursuing it outweighs the 

financial outcome of the action. 

11. This incltrles the fitness of the goods for any particular purpose. 

12. There Act does not prohibit contracting out of its provisions. Cf 

section 173(1) of the English Consumer Credit Act. 

13. Cf section 2 of the English Unfair Contract Tenns Act 
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14. [1932] AC 562 

15. [1980] 1 All ER 556 

16. See Ashington Piggeries v Hill [1971] 1 All ER 847 and white v 

Blackroore [1 972] 3 All ER 158 

17. Curtis v Olemical Cleaning & Dyeing [1951] 1 All ER 631 

18. Supra note 15 

19. [1983] 3 WLR 163 

20. [1983] 1 All ER 101 

21. Whincup recently observed: 

"Since as we kncM there is no rule of law against 

furrlamental breach it follCMS that a sufficiently clear 

and oamprehensive exclusion clause could indeed defeat 

the whole apparent purpose of a contract and yet be 

upheld by the courts. The only proviso is that the effect 

of the clause must not be to nullify the contract 

canpletely" • 

PrOOuct Liability Law, p. 77 

22. The Hire-Purchase Act, sections 4 (2) and 6 ( 3 ) 

23. Ibid., section 2(1) for definition of these agreements 

24. It should be recalled that the view of the author on this matter is 

that the pJIchase price should be calculated on the total cash price 

less the initial payment. See Chapter 4 

25. AIrl it should be recalled here that the rates to be fixed by the 

Minister under section 26 (1) are maxima so that the supplier is free 

to impose any rate below that ceiling. 

26. The point here is that courts have the right under the provisos to 
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impose sane c::om.i tions which they think just and equitable in the 

circumstances of the each case. NCM since the Act will not really 

help them to distinguish agreements which are to enforced fran those 

which are unenforceable, the courts may feel that it is easier to 

enforce an agreement arrl then impose sane conditions on the supplier 

to mitigate any hardship which the purchaser may have suffered as a 

result of the fanner's failure to canply with sections 4 (1) and 6 (1 ). 

27. See Chapter 2 for discussion of minimum payment clauses. 

28. The point here would be that it is inconceivable that the 

Legislature could have intended inconsistent bodies of law to apply 

to the same matter otherwise than through gross oversight. 

29. See the English Hire-Purchase Act, 1965 section 28(1) and (2). 

30. Arrl it should be noted here that this point is not covered by 

section 20 which enumerates powers of the <x>urt where the supplier 

bring an action for the return of gcx:rls supplied under a creeli t 

agreement. 

31. The Hire-Purchase act, section 7(1 )(b) 

32. Ibid., section 7 (1 ) (c) as read together with section 1 7 ( 2 ) 

33. See Clleshire am Fifoot, '!he Law of Contract, 9th 00., pp 537-540 

arrl Treitel, 'lbe Law of Contract, 4th 00., pp 75-80. 

34. '!be word' letting t is usErl advisErlly because the supplier can not 

rely on an exclusion clause of this sort unless its existence has 

clearly been brought to the pJrchaser's notice. 

35. Of course it is recognised that to be enforceable, a waiver will 

need to be supported by fresh consideration- Canbe v Canbe [1951) 2 

KB 215, p. 200. 
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36. The Hire-Purchase Act, section 21 

37. Ibid., section 11(3) 

38. Ibid., section 7 (1 ) (b) 

39. Ibid., section 26(4) 

40. The point here is that protection in the fonn of a right to bring an 

action in contract or to resist enforcement of a contract is not 

worth much to the rurchaser. 

41. See supra note 33 

42. See supra note 6 

43. Long v Lloyd [1958] 1 WLR 753 

44. Farnworth Finance Facilities v Attryde [1970] 1 WLR 1053 

45. See also the Hire-Purchase Act, sections 11 (1 ), 12 and 16 

46. See the provisos to sections 4 and 6 discussed earlier 

47. The English Consumer Crerlit Act, section 99(1) 

48. For the definition of 'linked transaction I , see ibid., section 

19(1 ). 

49. Ibid., section 173(1) 

50. See George Mitchell Ltd v Finney lDck [1983] 3 Will 163, pp 170-1 

where Lord Bridge discusses, without conclusion, almost similar 

~ in section 55(4) of the English Sale of Goods Act, 1979. 

51. RM Gcxxie, rzhe Consumer Credit Act: A Students I Guide, para. 1091 

52. The United States Unifonn Consumer Credit COOe, section 5.202(3) 

53. '!he Hire-Purchase Act, section 24 (1 ), (2) and (3) 

54. The purchaser has a similar right under section 5 of the 

Hire-Purchase Act 

55. This is the only provision under the Act where there has to be an 
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element of • fault' on the part of the supplier for the agreement to 

be unenforceable. 

56. That is, sections 7,11(1) and (3), 15,17,21,24(1) and 26 of the 

Hire-Purchase Act. 

57. This suggestion should be read together with the suggestion about 

the availability of criminal sanctions made belCM. 

58. The right to bring this action should also be available even in the 

case where only a clause of the agreement is unenforceable. 

59. See section 18 (2) of the Malawi Weights and Measures Act 

60. Cf the United States Unifonn Consumer Credit COOe, section 5.203 

which gives the debtor a right of action if the cre:Utor fails to 

comply with disclosure provisions of the Cbde. 

61. The Hire-Purchase Act, section 8 (2) 

62. lmfl., section 13 (2) and (4) 

63. Consumers arrl the Law, 1st ed., pp 79-80 

64. As do sections 5.301 am 5.302 of the United States Uniform Consl.IDler 

Credit Code. 

65. This p:>int is discussed in Irore detail in Chapter 7 

66. See section 5.302 of the United states Uniform ConSl.IDler Credit 

Qrle. 

67. 'nle Hire-Purchase Act, provisos to sections 4 and 6 

68. It rust be recalled here that where there is non-canpliance with 

sections 4, 6 am 24 the credit agreement may nevertheless be 

enforced as an uncarrlitional contract for the sale of goods. Only in 

the case of non-campliance with section 8 is the credi t agreement 

absolutely unenforceable by the supplier or his assignee. 
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69. Of course as argued in Chapter 5, it seems that only where there is 

non-oampliance with section 8 that security in the form of 

negotiable instrument will be unenforceable. 

70. The word 'perhaps' is used here because the situation is rather 

unclear. 

71. '!he Hire-Purchase Act, section 19 (1) am (6) 

72. Section 20 (2) provides that the court can not make this further 

order unless the p.rrchaser satisfies it that the order will be 

carried rut forthwith. But it is unclear as to what 'forthwith' 

means- whether it means as soan as the order is made by the court or 

at any time thereafter which the court may fix. 

73. Section 20(4) requires that this order must state: 

a) the total arnoont fOllI'rl by the court to be payable under the 

credit agreement; 

b) the total arnoont fixed by the court as damages, if any, for 

failure by the p,rrchaser to take reasonable care of the goods; 

c) the total aroount of payments f0urx3. to have been made under the 

credi t agreement 

d) the party by whan the oosts incidental to the sale are to be 

borne am 

e) any directioos given by the court as to advertisement am the 

place, date am method of the sale of the goods. 

74. Unfortunately the Act does not define the expression 'private 

treaty' used here. 

75. Cf the English Consumer Credit Act, section 189. 
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CHAPI'ER SEVEN 

(lUMINAL lAW AND FAIR EXCHANGE 

So far this thesis has concentrated on shCMing that the 

Hire-Purchase Act seeks to prevent unfair exchange in crEdit agreements 

largely by making the agreement itself or sane of its tenns 

unenforceable if the supplier does certain acts. It has been argued that 

this is not adequate and that to be IOOre effective, it needs to be 

supplanented by criminal sanctions. As Lord Diplock once said 

"Consumer protection ••• is achieved only if the 

occurrence of the prohibited acts or anissions is 

prevented. It is the deterrent effect of the penal 

provisions which protects the consumer fran the loss he 

would sustain if the offence were ccmnitted". (1) 

This Chapter will be looking at the criminal law mcdel in rrore 

detail by examining a number of criminal statutes which apply to the 

supply of goods. The object is partly to shCM the extent of criminal law 

involvement in consumer protection in Malawi and partly to demonstrate 

heM the model cculd be adoptEd to re-enforce oanpliance wi th the 

starrlards of fair exchange created by the Hire-Purchase Act. But before 

that, there are sane general points which need to be made. 

?I General Observations about the use 

of Criminal Sanctions to ensure 

Fair EXchange in consumer contracts 

First, the criminal law has so far not been widely used in Malawi to 
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prevent unfair exchange in consumer contracts. Generally, criminal 

sanctions are imposed only for false description of goods, for sale of 

gcx:rls so described and for charging certain prices for certain goods. 

One explanation for this atti tude could be the fact that the 

standard of what is a fair exchange in any given situation is rather 

elusive. On the other ham, in criminal statutes there is nothing more 

important than certainty arrl precision in the definition of the act or 

anission sought to be prohibited. But this argument loses its 

persuasiveness when appliErl to credi t agreements. As shown in the 

preceding chapters, a number of practices and results which the 

Hire-Purchase Act seeks to prevent are as clearly definerl as they can 

be. Arrl an example which can be cited here is section 7 (1) which 

provides that the rate of interest charged by the supplier for an 

instalment of the p:rrchase price which is in arrear should not excea:1 

15.69% or 17.54% per annum. Therefore, it can be arguerl that unfair 

exchange in these agreements gm be prohibi terl by imposing criminal 

sanctions on any supplier who contravenes standards laid do.m by the 

law. 

Perhaps the real cause of this reluctance to impose criminal 

sanctions in this area is the existence of what may be called the 

'double starrlard' attitude tcMards crime within certain sections of 

society. Whereas it is easily accepted that wrongs such as theft, 

assault etc., should be penaliserl by criminal sanctions, there is 

absence of universal acceptance that oonsrnner offences should be treated 

in the same way. In the words of Terence Ison, 
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"Law enforcanent is obviously easier when aimed at 

corrluct recognised throughout the camnmi ty as criminal. 

For example, ca:nplaints to the J.X>lice of violence are 

treated seriously, and the J.X>lice often receive public 

support in the apprehension and prosecution of offenders. 

But there is a different attitude to crime canmittErl in 

the course of business. Indeed there is a reluctance to 

recognise and prosecute white-collar crime at all. 

During 1971, for example, there were 104,424 cases 

reJ.X>rted to the J.X>lice of consumers taking out of shops 

goods for which they have not paid (i.e. shoplifting). 

There were no comparable statistics of consumer 

canplaints to the J.X>lice about goods am seIVices that 

people had paid for rut never received. Any failure of a 

wsiness to supply goods that have been paid for, or any 

other default of a trader, is generally cIa ssified by 

the police as a civil matter". (2) 

This social attitooe is probably causErl by lack of conviction in the 

moral justification of treating these wrongs as crime. (3) r-bst consumer 

offences are wrongs merely because the law says SOi they do not 

necessarily involve inherent IIDral delinquency. (4) Once a trader ccxrrnits 

the prdtibited act or anission, he is penalisErl regardless of the 

absence of criminal intent on his part. Besides, there SeEJllS to be no 

demarcation between wrongful CC41duct am mere inefficiency. (5) For 

instance, a finn may produce ti nned food which contains noxious 

substances due to a IOCIl'Ielltary lapse by its screening process. But unless 
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the firm can establish that it took reasonable care to prevent such an 

occurrence, this may pass under the law as a case of criminal conduct 

and not simply one of inefficiency. 

It is possible that this apparent inability by the law in its 

operation to draw clear distinctions between the hard-core recalcitrant 

and the less occasional offender who needs to be prodded into compliance 

may encourage the feeling that criminal sanctions should not be widely 

available or be stringently enforced in contract-like situations. But 

while this sentiment is understandable, it is sutmitted that it 

overlooks a number of things. To begin with, that the not-morally guilty 

or indeed the innocent will occasionally be penalised is the price which 

society must pay if it is to prevent certain fonns of undesirable 

conduct. Ccnsequently, unless it can be proved empirically that the 

terrlency towards irrliscriminate penalisation is higher under consumer 

offences, there is no justification for the reluctance T,'lhich 

characterises attitooe tcMards these offences. 

Besides, althaIgh these offences are strict liability offences, it 

is not correct that every violation of the relevant law will result in 

the imposition of a penalty. First of all, statutes creating the 

offences contain certain defences which excuse certain contraventions. 

Secorrlly, generally, enforcement officers do exercise sane (non-legal) 

discretion as to when to prosecute. (6) '!heir assumption is that normally 

advice or a word of warning is sufficient when dealing with the majority 

of businesses. Prosecution is regarded as superfluous if a business will 

voluntarily introduce genuine safeguards to avoid future wrongdoing. (7 ) 

And in England this has been given judicial expression at the highest 
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level. 

In the case of Srcalleys Ltd v Breed the appellants were prosecuted 

under the Focx:ls and Drugs Act of 1955 for selling a tin of peas which 

contained a caterpillar. The appellants had installErl a screening system 

to exclude foreign bcrlies fran their prcrluct and the system was not 

found to be faulty in any way. '!he presence of the caterpillar \YaS 

attrihlted to human failure in the course of visual inspection of the 

peas arrl it was calculated that the chances of it happening again were 

874,999 to 1-3,499,999 to 1. In the House of Lords the decision to 

convict the appellants of the offence was upheld. Hc:1.Yever Viscount 

Dilhome was not convinced that the decision to bring charges against 

the appellants was justifiErl. He said: 

"In these circumstances what useful purpose was served by 

the prosecution of the appellants ? Why, despite the full 

disclosure made by the appellants was one instituted ? It 

may have been the view that, in every case where an offence 

was krnm or suspected, it was the duty of a fcx:xj and drugs 

authority to institute a prosecution, that if the evidence 

sufficed a prosecution should autanatically be started. 

In 1951 the question was raisErl whether it was not a basic 

principle of the rule of law that the operation of the law 

is autanatic when an offence is krlam or suspectErl. The then 

Attorney General, Sir Hartley Shawcross, said: 'It has never 

been the rule of this camtry- I hope it never will be

that criminal offences must autanatically be the subject of 

prosecutioo'. He pointed out that the Attorney-General and 
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the Director of Public Prosections only intervene to direct 

a prosecution when they oonsider it in the public interest 

to do so ••••• 

Does a different rule apply in relation to prosecutions by 

food and drugs authori ties urrler the Foods am Drugs Act ? 

In deciding whether or not to prosecute are they not to have 

regard to the general interests of oonstnners ? I do not find 

anything in the Act imposing on them the duty to prosecute 

autanatically whenever an offence is known or suspected and 

I can not believe that they should not consider whether the 

general interests of conmuners were likely to l:x= affected 

when deciding whether or not to institute proceedings". (8) 

Furthenrnre, even if a prosecution is brought and a conviction 

secured, there is restraint on the part of the courts to imp:::Ise heavy 

penalties. The tendency is to impose low fines and no jail sentence 

although the statute may provide for one. (9) Arguably, all these 

factors mitigate the harshness of the non-requirement of moral fault. 

Another reason why there ma.y be sane reluctance to impose criminal 

sanctions to ensure fair exchange in consumer contracts is to avoid what 

may be considered as duplication of penalties. Because as shown in 

earlier chapters, courts have developej mems of dealing with unfair 

transactions, in sane cases they ma.y feel that those measures are 

adequate and that there is no need to apply further penalties in the 

fonn of criminal sanctions. This is exemplifioo by the attitude which 

has sanetimes characterisoo attitooe tCMards the Trade Descriptions Act 
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1968. According to Graham Stephenson, 

.. A number of the provisions in the Act are canplex and 

certainly sane of the case law over the last 12 years has 

hardly assisted in the clarification of the scope and policy 

of the legislation. Indeed a number of cases have 

provoked 00 small arocnmt of controversy. One of the reasons 

for this may well be the confusing overlap between liability 

urrler the Act, and the civil liabilty for breach of contract 

and misrepresentation. To sane extent the existence of a 

potential civil liability has tended to make the Divisional 

Court sanewhat reluctant in cases of doubt, to impose 

criminal liability". (10) 

But although the reasoning behirrl this attitude may have sane errotional 

appeal, it misses the whole point al::x:1..1t criminal sanctions. These 

sanctions are imposed not to be as an alternative to civil remedies but 

because they are considered to be roc>re sui table to prevent things going 

wrong than civil law. Indeed it is not unCCITI[tDn to provide in these 

criminal statutes that a ccntract for the supply of gcx::rls will not be 

void or unenforceable merely because the supplier contravened any 

provision of the legislation. (11) Thus it becomes irresistible to 

conclude that the real source of the attitude is the double-starrlard 

attitude towards crime described earlier. 

The secorrl observation is that, as stxMn by the discussion in these 

preceding pages, where it is decided to impose criminal sanctions, the 

general tendency has been to make the offences strict liability 

offences. 'lb.e statutes concerned do not often state that offences 
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created urrler them are of strict liability. HCMever if they omit to Shovl 

the requirement of proving a guilty state of mind as a prerequisite of 

conviction, courts take that to mean that mere proof of the actus reus 

suffices for the offence to be established. For instance in 

Cbpperfields Cold storage 00 v R the appellants sold minced meat to one 

of their custaners. vll'len the meat was delivered the custaner noticed 

that it had a bad smell and refused to accept it as being unvlholesorne. 

The appellants were charged with and convicted of contravening a 

provision in the laws of Northern Rhcrlesia whose wording was identical 

to that of section 106 of the Halawi Public Health Act which prohibits 

any person to sell or expose for sale, or bring into the country or into 

any market, or have in his possession without any reasonable excuse any 

focrl for man in a tainted, aduletraterl, diseased or Ul1Vlholesane state. 

Upholding the conviction Evans AJ of the High Court of the then Northern 

Rhcrlesia said: 

It 
••• the Act ••• provided in the most mandatory manner 

that no person shall sell unwholesane meat ••• 

I have no hesitation at all in finding that there is no 

burden of proof upon the prosecution to prove that 

unwholesane meat was sold without reasonable excuse, mens 

rea [being no] essential ingredient of the offence". (12 ) 

Whether or not strict liability ought to be retained as part of the 

criminal law model is still a matter of controversy. (13) But one reason 

often given for its imposition is that same of these offences would be 

ranediable urrler the civil law without the need to prove any guilty 

mental state on the part of the culprit. Consequently it is argued that 
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the position should not be different merely because the offence is 

createrl by a criminal statute. Another argument is that imposition of 

strict liability will induce those at whom the law is aimed to adopt 

even higher starrlards in their corrluct. ( 14) But rrore than that, it is a 

formula which acooocds to the protection of the public overriding 

importance. For by excluding the requirement of proving mens rea the 

idea is clearly that it is more important that these offences should be 

penalised than that it should be proverl that the offerrler had a guilty 

intent when the offence was ccmnitted. The point here is that if proof 

of ..!!!m§ ~ were insisted upon, many offenders would go unpmished. (15) 

Of course to ensure that only the blameworthy are penalised, there is 

provision of a number of defences which in effect screen out the 

blameless. (16) 

The third observation relates to the operation of criminal 

sanctions. The fact that, as mentioned earlier, their air.! is deterrence 

suggests two things. First, that the act or omission which it is sought 

to prohibit will be suffiCiently defined to allow those at \olhcrn the 

prohibition is aimed to stay within the law, if they are so mindErl. 

Second, that those at whan the prohibition is aimed will be able to stay 

within the law without necessarily having to abstain from the broad area 

of acti vi ty canprising the prohibited act or anission. The point here is 

that deterrence involves influencing behaviour before what would 

ex post facto be re:rarded as an offence is cx:mnitted. This is done by 

attaching imprisonment or fine or both to the offence, which provides 

last minute pressure on the target of the law to stay wi thin the law. 

Clearly, the belief here is that the target will be able to understand 
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what is prohibited before the offence is ccmnitted. 

Furthenrore, the choice of deterrence as a means of controlling 

conduct shows a desire to deal with that conduct without adversely 

affecting participation in the broad area of activity comprising e1at 

conduct. '!hus in the present case, by imposing the sanctions which will 

be discussed belC7N, Parliament should be understocrl to aim not at 

driving traders out of business or limiting their numbers but at 

preventing engagement in the acts or omissions which are prohibit~l. 

This suggests not only that those acts am emissions should be 

adequately defined rut also that penalties to be imposed for engagenent 

in them should be properly balanced to ensure that they have the desired 

effect. (17) 

In practice that implies a number of things. First, screening out 

trivialities. As indicated earlier, enforcement officers exercise sane 

(self-given) discretioo when it canes to deciding when to prosecute (18) 

am will, as a matter of course, not prosecute for petty contraventions 

of the law. But while not explicitly ca.mtenancing this, law sanetimes 

discreetly supports the policy by providing less stringent penalties for 

this sort of contravention. Second, even within the hard-core of 

urrlesirable corrluct there are cases where the accused may be allCMOO to 

escape conviction on the ground that he could not have avoided falling 

foul of the law because either the cost of doing so would have been 

enorroous or the alleged offence was not his act. (21) Third, deterrence 

also suggests that the graver the offence ccmnitted, the harsher the 

penalty for it shruld be. But as will be seen, this is not generally the 

case under consumer criminal statutes in Malawi. 
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The stress laid on the importance of clear isolation of the act or 

omission sought to be prohibitErl does not mean that criminal sanctions 

should not be userl where that act or omission is incapable of being 

specifically definerl. The fact is that despite the problem of 

definition, the conduct involverl may have such grave consequences that 

society has no choice but to seek sane fonn of control through such 

sanctions. What the discussion above shCMS is that because of the 

vagueness which is l:ound to surrourrl that sort of prohibition, caution 

is neErlerl when fOrImllating the law. If those at \>lhan the la\>l is aimed 

can not identify in time just what may trigger the sanctions, canpliance 

with the law will in effect be a matter of chance. Now because of the 

possibility that they may make a wrong guess as to \vhat Hould be 

penaliserl, it is possible that, if the penalty is sufficiently heavy, 

some individuals will seek to abstain fram the broad area of activity 

which might ~t them in the position where they have to make that 

difficult guess. (19) Again that would be urrlesirable because as already 

said, the aim of imposing these sanctions is to influence conduct 

specifically and not to limit the number of people engaging in business. 

HCM to avoid that while at the same time prevent the unfair conduct, is 

considererl in Chapter 8. 

The discussion which follows immediately will be concernerl with 

statutes which specifically define the prohibiterl act or anission. These 

statutes are: the Mercharrlise Marks Act, the Weights and Measures Act, 

the Malawi Bureau of Standards Act and the Control of Gocrls Act. And as 

already said, they do not approach the problem of unfair exchange in the 
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manner of the Hire-Purchase Act. Generally, their concern is with false 

or misleading descriptions of gcx::x1S and overcharging. Thus they make it 

an offence to apply such descriptions to gcx::x1S, to import or sell gcx:rls 

so described and to charge certain prices for certain gcx::x1s. In the 

following pages it is intended to deal with each of these offences 

separately. But it should be noted that just like the Hire-Purchase Act, 

these pieces of legislation are of wide application and are not confined 

to consumer transactions only. 

1.2 Unfair Conduct Prohibited by statute 

i) Making False Claims about Gocrls 

a) The Mercl1arrlise Marks Act 

Section 5(1) of the Merchandise Marks Act of Malawi prohibits 

applying any false trade description to gocx1s. The expression 'apply to' 

is defined by section 2 of the Act as 

"to emboss, impress, engrave, etch or print upon, weave, or 

otherwise work into or annex or affix to". 

Urrler secticn 3 (1) a person applies a trade description to gocrls if he 

a) embosses, impresses, etc. it on the gocrls thernsel ves or 

b) embosses, impresses, etc. on any covering, label, reel or any other 

thing in or attached to which the gocrls are sold or 

c) places, encloses or annexes the gocrls which are sold in, with or to 

any covering, label, reel or any other thing on which a trade 

description has been printed, embossed etc. or 
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d) uses a trade description in any manner so as to be likely to lead to 

the belief that the goods in connection with which it is usEd are 

designated or described by that trade description. 

Similarly, if a trade description appears in any commercial 

camumication and any person requests or offers gcx::ds by reference to 

that description, goods delivered pursuant to that offer or r~L1est will 

be deemed to be goods in connection with which the trade description is 

used. (20) 

It would appear therefore that generally for any claim made about 

goods to be caught by the Act, it must be physically attached to the 

goods. Where the description appears in an advertisement or other sales 

promotion literature, it can not amount to a trade description unless 

sanebody does purchase goods in reliance on it. (21) But on the face of 

it, use of a description in the contractual document itself or in the 

pre-contractual exchange between the p.1rchaser and the supplier seems to 

be oovered by paragraph (d). HcMever the fact that for the paragraph to 

apply the description must be used in such a way that it is 'likely to 

lead to the belief that goods in connection with \'rhich the description 

is used are designated or described by that trade description' does not 

fit very well with that conclusion. The words suggest that the claim 

must be likely to lead to the belief that the goods to which they refer 

are designated or described by that description in the trade(s) 

connected with those goods. Clearly this qualification is curious 

because one would have thought that as it relates to the effect of the 

words employed in the trade description involved, it should go to the 

definition of the expression 'trade description' and not of the word 
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'apply' as is the case here. 

Section 2 defines 'trade description' as 'any description, statement 

or other irrlication, direct or indirect' as to 

a) the number, quantity, measure, gauge or weight of any gocx:1s or 

b) the standard of quality of any gocx:1s,according to a classification 

ccmnonly used or recognised in the trade or 

c) the name of the manufacturer, prcxlucer, assembler or mixer of any 

gocx:1s or 

d) the place or country in which any gocx:1s were manufactured, made, 

prcxluced, assembled or mixed or 

e) the fitness for purpose, strength, perfonnance or behaviour of any 

gocx:1s or 

g) the material of which any gcx::rls are canposerl or 

h) the fact of any gcx::rls being the subject of an existing patent, 

privilege or copyright. 

Besides, any figure, word or mark which according to the custan of the 

trade is ccmronly taken to be an irrlication of any of the fore-going 

matters will be a trade description wi thin the meaning of the Act. ( 22 ) 

Arrl what is prohibited under section 5(1) is to apply 

"a trade description which is false in a material respect as 

regards the gcx::rls to which it is applied and includes every 

alteration of a trade description whether by way of 

addition, effacement or otherwise, where that alteration 

makes the description false or misleading in a material 

respect •••• "(23) 

One notable thing about this provision is in the use of the words 
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'false' and 'misleading'. It shows that generally a trade description is 

prohibited if it is false. Only where the trade description is altered 

can there be prosecution on the grOllIrl that it is misleading. Normally 

the position is that if an assertion conveys a misleading impression it 

will be held to be false. But this provision seems to be against that 

view. It suggests that an assertion may be misleading without 

necessarily being false. Thus in the absence of an alteration, a trade 

description which is literally accurate but which, because of ambiguity, 

is likely to mislead, will not be a false trade description whose 

applicaticn to goods is prohibited by section 5(1). On the other hand, 

if the description has been altered it will be a false trade description 

within the rceaning of the Act whether or not the alteration renders it 

inaccurate or merely gives it a meaning which is misleading. It is 

submitted that this unnecessarily limits the scope of section 5(1). 

'lbere is no reason why a trade description which has not been altered 

but is nevertheless misleading should not be the subj ect of prosecution 

urrler the Act when an altered trade description which is misleading is. 

The second point is the similarity between a trade description and 

what would be an actionable misrepresentation at ccmnon law. (24 ) As 

shc:lwn in Chapter 3, such a representation must be material in that it 

must be capable of affecting the judgenent of a reasonable man in 

deciding whether, or on what terms, to enter into the contract without 

making such enquiries as he would otherwise make. (25) That also seems to 

be the implication of the requirement here that for a trade description 

to be the subject of prosecution urrler the Act, it must be false to a 

ma.terial respect. 
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But the similarity ends there. Whereas generally only a false 

representation of fact is actionable at carm::m law, section 5(1) as just 

seen, prohibits statanents of fact as \'lell as any' description or 

indication' of the eight items enumerated above. Of course whether the 

inclusion of the word 'irrlication' makes that much of a difference is 

unclear at first sight. The word is not defined by the Act but under 

English law it has been held to mean' stating as a fact' and not merely 

'suggesting' • (26) Arguably that view is out of place here. If the \'lord 

were to have the meaning of 'stating as a fact', that would render the 

definition of trade description superfluous. The fact that the Act 

defines this expression as meaning 'any description, statement or other 

irrlication, direct or indirect' strongly suggests that a mere suggestion 

ca.Ild aIOOunt to a trade description. Thus a trader could be prosecuted 

for making a claim which would not arrount to an actionable 

misrepresentation at cxxrmon law. 

'Ibere are other points to be noted. First, to the extent that trade 

description as defined by the Act covers matters relating to the quality 

of goods, their performance am their their fitness for any purpose, 

contravention of section 5(1) is likely to coincide ... Tith breach of 

contract that would be actionable under section 16 of the Malawi Sale of 

Gcx:rls Act. But this coincidence is limited because in matters of quality 

for section 5(1) to apply, the claim must have stated, described or 

indicated the starrlard of quality of .the gcxxls involved according to a 

classification oarm::xlly used or recognised in the trade associated \,lith 

the goods. ( 27 ) 
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Clearly this qualification was inserted to provide a yardstick 

whereby quality should be measured for the purposes of this Act. rl'he 

problem however is that there may be no classification of quality in the 

trade involved.. Besides, even if a classification is available, a claim 

may not accord with it and yet be materially false or misleading. (28) 

This is illustrated. by the case of Roche v Tyler(29) where the defendant 

was charged. with the offence of exposing for sale gocds to vlhich a false 

trade description had been attached.. The gocds were undershirts "-lhich 

were described as 'flannel' but which containErl only fran 3% to 5% wool. 

Despi te evidence of a trade custan of describing as flannel gocds 

consisting of a mixture of wool and cotton, the court thought that the 

great majority of the ordinary public would understand' flannel' to 

refer to material consisting substantially of wool, and on that basis 

the deferrlant was convicted. In other words, limiting the application of 

section 5(1) to a quality description which is in accordance vlith a 

classification cacm:ml.y used in the trade associated. with the gocXls 

deprives the provision of real protective value to the consumer.(30) 

A further source of divergence between the Act and contract law is 

that the definition of the word 'apply' suggests that for a claim to 

aIlDUIlt to a false trade description at least it must be written or 

(arguably) pictorial. Thus oral claims which, as shown in O1apter 3 are 

actionable in contract, can not give rise to prosecution under section 

5(1). It is possible to justify this distinction on the ground that 

either an oral false trade description would be difficult to prove(31 ) 
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or that to make oral misdescriptions the subj ect of prosecution would be 

to put a very pCMerful weapon in the hands of a disappointed shopper in 

that he might threaten the shopkeeper with prosecution for the slightest 

deviation fran an accurate statement. (32) These arguments are no doubt 

sensible. However they can not suggest that traders should be free to 

ITklice oral claims about goods without the threat of criminal sanctions. 

On the contrary, they suggest that caution should be exercised in 

formulating the law. Certainly it does not make sense that if a trader 

makes a claim about goods in a catalogue on which a consumer relies to 

purchase the goods, the trader should be subj ect to criminal prosecution 

whereas if the claim is in a radio broadcast or other forms of oral 

camrunication, no such penalty should attach. 

Furthenrore, the scope of section 5(1) is narrcM because it does not 

cover claims about after-services. For instance,if a manufacturer 

accanpanies his goods with a guarantee that if they turn out to be 

defective within a certain perioo he is ready to repair them at a 

certain charge or without any charge at all, he can not be charged under 

section 5(1) if in fact he possesses no facilities for such services and 

he can not offer than. Indeed a supplier of gocx:1s on credit would not be 

guilty of contravening this provision if he made any claim about rates 

of finance charges which he offers which was false. (33 ) 

Finally, the definition of trade description does not include claims 

relating to terms upon which any trader offers or supplies his goods. 

Thus for instance, if a supplier of goods under a credit agreement 
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claims that if half of the purchase price payable under the agreement is 

paid by a certain date, the purchaser will earn a rebate in finance 

charges which excee1s the minimum percentage fixed by section 15 of the 

Hire-Purchase Act, that claim would fall outside the ambit of section 

5(1) even if it was false.(34) 

ii) The Weights and t>Easures Act 

Just like the Merchandise Marks Act, the \'leights and. ~1easures Act 

makes it an offence to make a false claim about goods in certain 

circumstances. Section 24 prohibits making by any means whatsoever, 

directly or indirectly 

"a false, incorrect or untrue declaration or statement as to 

the weight, length, gauge, width, area, capacity, volume or 

number of any article in connexion with its purchase, sale, 

weighing or measurement". 

The first point to note is that it is not so much the effect of the 

claim on anyone that is important here but the fact that it is false 

when made. 'Ihus once it is accepted that the claim was in the form of an 

affirmation or statement, it will be immaterial that it was not false to 

a material degree. (35) Moreover, the claim will not be caught by this 

provision if it is misleading but othel:Wise factually correct. 

Secondly, for a claim to fall urrler section 24, it must have been 

made in connection with the purchase, sale ( 36), weighing or measurement 

of the gcxxis concerned. This suggests that the claim must have been made 

in relatioo to a contract or in the course of business. Thus if, for 

instance, a carrier who is shipping barges were asked by a curious 
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by-stander as to what the capacity of each one was and he gave an 

incorrect figure, that could not be a contravention of section 24. 

HC1NeVer if the barges were in a sho.vroan and the figure was given in 

response to an enquiry by a customer in the course of negotiations for 

the hire of one of the barges(37), that \'lOuld be an offence. Similarly, 

if a consumer picks 6 apples fran a super-market shelf and tells a 

fellOVl shopper that they are four only, no offence would be corrmittec1 

under section 24. On the other hand, if he makes the same representation 

to the shop attendant at the point of paying for the fruits, he \-lill 

certainly have made a false statement as to the number of the apples in 

connection with their purchase and could be convicted of contravening 

section 24. 

Thirdly, it seems to be unimportant heM the statement or affinnation 

is made. It could be oral or written or refer to the gocrls without being 

physically attachErl to them. What is important is that when made, it 

should be false. 

Defences 

There are two defences which can be raisErl to a charge of applying a 

false trade description under the Merchandise Marks Act. First, section 

5(2) provides that it is a sufficient defence to that charge if the 

accusErl satisfies the court that he actoo without intent to defraud. The 

word 'defraud' is not definerl by the Act but it is thought that it is 

used here synonynously with the expression' carmit fraud'. In other 

words, what the provision is really saying is that the accused must 

prove that he did not intend to carmi t fraud by applying the false trade 

description. This means that if the trader shoNs that he kne., or 
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believed on reasonable grounds that the trade description was not false, 

the conclusion that he did not intend to defraud and therefore that he 

can not be convicted under section 5(1), would be irresistible. 

Similarly,if he proves that he did not believe that the trade 

description was true and that he applied it to the gcx:xlS by accident or 

mistake or sane1::x:rly else applied it without his krla"ledge, the charge 

under section 5(1) would be difficult to sustain. But it also means that 

in both cases he would escape conviction even if it "las clear that the 

cammission of the offence arose out of failure on his part to exercise 

reasonable care in either establishing the veracity of the trade 

description or preventing its application to the gcx:xlS involved. As 

ShCMIl by Deny v Peek(37) which was discussed in Chapter 3, hCMever 

foolish a person may have been in believing that certain facts were 

correct, he can not be guilty of fraud if that belief was honestly 

held. 

Clearly this is unsatisfactory. For by excusing the trader even 

where his offence could have been avoided by ~<ing reasonable 

precautions or exercising due diligence, this provision goes against the 

reasoning used to justify the way in which these offences are framed. As 

said earlier, the offences are strict liability offences because it is 

believed that this will make those at \'1han the law is aimed to adopt 

even higher standards of conduct. But that argrnnent is difficult to 

maintain if traders who apply false trade descriptions to gcx:xlS are 

allCMed to escape conviction for the offence even where they have failed 

to take ordinary precautions \llhich a reasonable trader \'lOuld have ~(en 

in similar circumstances. 
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But that is not all. ~'ihere a false trade description has been 

applied to gocrls, it is possible that the accused will be a firm and not 

an individual. The question therefore will be to what extent the finn 

can be held accountable for the failure or intentions of its employees. 

Or to put it in another way, where the accused is a finn and it seeks to 

rely on the defence created by section 5(2), is it necessary for it to 

escape responsibility to prove that the work force together with the 

firm's entire management acted without intent to defraud or will it 

suffice if it is shown that the management at least acted without that 

intent ? The Act does not give clear answer to that. 

By contrast, section 31 (1) of the \veights and t-1easures Act provides 

that: 

''Whenever any manager, agent or employee of any person 

(hereinafter referred to as the principal) does or omits to 

do any act which would be an offence under this Act for such 

principal to do or anit to do, then unless it is provErl that 

all reasonable steps were taken by the principal to prevent 

any act or anission of the kind in question, the principal 

shall be preSllITlErl himself to have done or anitterl to do that 

act and be liable to be convicterl and sentenCErl in respect 

thereof". 

Arrl sub-section 3 adds that the manager, agent or employee may be 

convicted in addition to the principal. Clearly, the act or anission 

must have been done on behalf of the principal and in the course of the 

agent's, manager's or employee I s armploymemt. For it can not be 
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reasonably expectErl that a finn will take reasonable steps to prevent 

contraventions of the law by its employees while they are acting on a 

frolic of their am. But supposing that the finn has taken reasonable 

steps to prevent oommission of the offence by its employees but the 

offence is nevertheless camdtted by an employee who has been follCMing 

the procedure entailed by those steps, on whan will responsibility for 

the offence lie ? The position is not clear although it is apprehend.ed 

that the employee may be convicted of the offence. (39) 

That also seems to be the position urrler the English Trade 

Descriptions Act where the finn can raise the defence of 'the act or 

default of another person' created by section 24 (1) of that Act even if 

the offence is carrnitted by one of its employees. In Birkenhead 

Co-operative v Roberts(40) where butchers were convictErl of the offence 

of applying a false trade description to gocrls contrary to section 1 (1 ) 

of the Trade Descriptions Act because one of their employees, a f.1rs 

Smith, affixed to lamb of New Zealarn origin the description 'For 

roosting English' and they sought to rely on the defence of mistake 

creatErl by sectioo 24(1) of the Act, it was held by Fisher J. that 

'mistake' as used in that provision means mistake by the person charged 

of the offence(in this case, the butchers themselves), and not any other 

person so that as in this case the mistake had been carmitted by Mrs 

Smith, the butchers could not rely on the defence. ~ver he thought 

they could rely an the alternative defence of 'the act or default of 

another person' so lang as they could prove that they took all 

reasonable precautions and exercisErl all due diligence to prevent 

ccmnission of the offence by that other person. 
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But the question is where to draw the line between what is to be 

regarded as the act of the finn, am the act of another person. For a 

finn acts through its employees am agents. There is no provision on 

this matter in the Trade Descriptions Act but the view taken by the 

HaIse of Lords is that only acts of the 'directing mind and will' of the 

finn can be attri1:uted to the finn itself. In Tesco Supennarkets Ltd v 

Nattrass where the false trade description was applied by a shop 

assistant because of failure by the local manager of the shop to check 

the trade description in accordance with procedure laid dCMn by 

management of the canpany to which that shop belonged, it was held by 

the HaIse of Lords that the canpany was entitled to rely on the defence 

of r the act or default of another person'. It was their lordships' view 

that the canpany could not be held responsible for the offence because 

not only had it devised an incontrovertible system to prevent canmission 

of that sort of offence by its work force rut also, and roore important, 

the local manager whose fault had given rise to the ccmnission of the 

offence could not be identified with the canpany. Amplifying this point 

Lord I-brris said: 

"He did not function as the directing mirrl or will of the 

canpany. His duties as the manager of one store did not 

involve managing the canpany. He was one who was being 

directed. He was one who was being employed but he was not a 

delegate to whan the canpany passed on its respc:rlsibilities. 

He had certain duties which were the result of the taking by 

the canpany of all reasonable precautions am of excersi n g 
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by the canpany of all due diligence". (41 ) 

Arguably, as the facts of this case stood, to hold othervlise \...auld 

be to say that a finn oould alrIDst never escape criminal responsibility 

for the acts of those through whan it acts. (42) But supposing that 

instead of failing to check the trade description before it was applied, 

the local manager had checked it in acoordance with procedure laid da.m 

by his management am the offence had nevertheless been canrnitted, would 

that have made any difference? Perhaps not. As long as the oourt found 

that the oanpany had taken all reasonable precautions and exercised due 

diligence, it is difficult to see how else it could have denied the 

canpany reliance on the defence of 'the act or defaul t of another 

person'. In other words the effect of the Tesco case is that a finn may 

be allowed to shift responsibility for the application of false trade 

descriptions to goods to its employee even if it is clear that he did 

not deviate fran the procedure laid down by management to deal with 

matter unless it can be shcMn that the procErlure itself fell short of 

what the law would consider to be canpatible with the taking of 

reasonable precautions and exercise of due diligence on the part of the 

finn. 

Clearly that is not fair. Firstly, the employee will not have 

personally benefitErl fran the offence whereas the finn may make a big 

profit fran it. Consequently if it was convicted and finErl, it would 

only be disgorging unfairly aCXJUirErl profit. Secondly,courts sanetirnes 

do readily accept that a finn has taken reasonable precautions am 

exercised due diligence. (43) 
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It is true that if the finn's defence succeeds and the employee is 

charged with the offence instead, there will be nothing to stop him fran 

relying on defences which would be available to the finn itself, such as 

accident, mistake etc. But the difficulty will be for him to shCM that 

he took reasonable precautions to avoid ccmnitting the offence. What 

amounts to taking reasonable precautions and exercising due diligence 

will be discussed a little later. Now suffice it to say that Fisher J. 

referred to the problem mentioned here when in his j udgernent in the case 

of Birkenhead Co-operative Society v Roberts ( 44) he said: 

"Counsel for the appellant has urged that in this case what 

Mrs 9ni th did was innocent and could not constitute an 

offence urrler the Act •••• But it seems to me first of all 

far fran obvious that Mrs Smith's action in applying this 

wrong label would have been held to be innocent if she had 

been prosecuted(as she can under section 23)... It would 

seem to me that plainly she did apply a false trade 

description arrl that even if she were able to say that it 

was a mistake on her part, it would be difficult for her to 

satisfy the justices that she took all reasonable 

precautions and exercised all due diligence to avoid the 

carmission of such an offence by herself". ( 45 ) 

It is sul:mitted that although the employee may prove that he exercised 

due diligence, he might alIrost not be able to do so with respect to 

reasonable precautions. The fact is that being a person who works under 

the instruction arrl supervision of sanebody else, in practice he can not 
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take any precautions other than those which are compatible with his 

employment. NOll if those precautions are not reasonable, it would be 

unfair that he should bear the blame. On the other hand if they are 

reasonable, it would not be unfair to blame him for failure on his part 

to exercise due diligence to give the precautions a chance. In other 

words, it is requiring too much of an employee to say that where a firm 

successfully shifts responsibility for the application of a false trade 

description to him, to escape conviction he should satisfy the court 

that not only did he exercise due diligence in carrying out his duties 

but also that he took reasonable precautions to avoid committing the 

offence of which he is charged. Once he has established that he 

exercised due due diligence, that is really how far he should be 

required to go. 

Secarrl, section 5 (3) of the Merchandise Marks Act provides that it 

is a defence to a charge of applying a false trade description to goods 

for the accused to prove that: 

a) in the ordinary course of his business he was employed on behalf of 

other persons to apply trade descriptions to goods am 

b) in the case which is the subject of the charge,he was so employoo by 

another person am was not interestErl in the goods by way of profit 

or carmi.ssion dependent on the sale of the ~oods 

am 

c) he took all reasooal>le precautions against camrl.tting the offence 

am 

d) at the time of cxmnitting the offence he had no reason to suspect the 

genuineness of the trade description am 
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e) on request by an inspector, {X)lice officer or custans officer, he 

gave the inspector or officer, as the case may be, all the 

information in his power with respect to the persons on whose behalf 

the trade description was applied. 

Apparently this provision was inserted into the Act for the benefit 

of such persons as printers arrl advertisers who fran time to time are 

engaged by traders in goods to apply trade descriptions to gocrls. But 

curiously, it does not seem to distinguish between such a person who 

only applies the trade description and another who formulates the trade 

description arrl applies it as well. Such a distinction ought to be made. 

If the accused fonnulated the trade description himself, insofar as 

responsibility for its accuracy is concerned, it can not certainly make 

any difference that he was not the owner of the gcxrls to which he 

subsequently applied the trade description or that he was not interested 

in the goods by way of profit or oammission. 

Besides, it seems strange that once the accused has sha-m that he 

took reasonable precautions against carmi tting the offence, he should be 

required also to prove that at the time the offence was ccmnitted, he 

had no reason to suspect the genuineness of the trade description. One 

would have thought that if a person does what a reasonable person would 

have done in similar circumstances (which is essentially what taking 

reasonable precautions is all about), that is all that can be expected 

of him. In other words, for present purposes once the accused shCMs that 

he took all reasonable precautions against committing the offence, 

whatever he may have thought about the genuineness of the trade 

description shalld be considered imnaterial. Of CX>Urse there is nothing 
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wrong with putting these two elements in the al ternati ve. But to require 

that they be proved cumulatively amounts to unnecessary superfluity. 

However where the accused merely applies a trade description 

formulated by saneone else, it is fair that once he has shown that his 

employment was that of applying trade descriptions to other persons' 

goods and that he received the trade description in question in that 

behalf,he should escape conviction by proving that when applying the 

trade description he had no reason to suspect that it was not correct. 

This is the line of section 25 of the Trade Descriptions Act which 

provides that: 

"In proceedings for an offence urrler this Act camlitted by 

the publication of an advertisement it shall be a defence 

for the person charged to prove that he is a person whose 

business it is to publish or arrange for publication of 

advertisements a.rxl that he received the advertisement for 

publication in the ordinary course of rosiness and did not 

know and had no reason to suspect that its publication would 

anount to an offence umer this Act". 

As for the offence urrler section 24 of the Weights a.rxl Measures Act, 

it is a sufficient defence 

"if the accused proves that [the] deficiency was due to a 

bona fide mistake or an accident, evaporation or drainage,or 

other causes beyond his control, and in spi te of all 

reasonable precautions being taken by him to prevent the 

occurrence of such deficiency, or was due to the action of 
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sane person over whan he had no control". (45) 

The implication of this provision is clearly that if the accused chooses 

to rely on the defence of mistake or accident or causes beyond his 

control, he must show that he took reasonable precautions against such 

an occurrence. On the other hand, if his defence is that the offence was 

the action of another person, he must also show that he had no control 

over that person for, as shc7.m above, urrler this Act a principal may be 

convicted for offences ccmnitted by his agent, manager or employee 

unless he proves that he took reasonable steps to prevent commission of 

the offence by anyone of these persons. 

It is perhaps worthwhile here to draw attention to the similarity 

between this proviSion and section 24 of the English Trade Descriptions 

Act. As may have emergerl fran the preceding pages, the latter provision 

allows a person charged with an offence under the Act to escape 

conviction for it by showing that 

a) the ccmnission of the offence was due to a mistake or to reliance on 

infonnation supplied to him or to the act or defaul t of another 

person, an accident or sane other cause beyond his control and 

b) he took all reasonable precautions and exercised all due diligence to 

avoid ccmnission of such an offence by himself or any other person 

under his control. 

Now what are 'reasonable precautions' and 'due diligence' are 

questions of fact which will deperrl on the circumstances of each 

case. (46) But in the case of a finn with employees this will mean laying 

dCMl'l a proper system to prevent cannission of offences by the 

employees am selecting am training sane of the employees to supervise 
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the system am to ensure that it is obse:r:ved right to the bottan of the 

hierarchy of the business. (47) Merely to issue instructions to the 

employees forbidding them to ccmnit these offences will not suffice. (48) 

Arrl in appropriate cases to avail itself of this defence, the finn will 

need to show that it carried out tests or randan sampling to determine 

whether or not the goods comply with trade descriptions applied to 

them(49) or that it sought expert assistance to check the information on 

which the trade descriptions were based. (50 ) 

In the case of Sherrat v Gerald's The American Jewellers Ltd the 

defendants sold to a purchaser a watch which had been displayed in their 

shop windOVl with a ticket which read 'Diver's Watch'. The watch was 

engraved 'waterproof'. When the purchaser put it in a bc:Ml of water it 

filled with water and an hour later stopped. The defendants were charged 

with supplying a watch to which false trade descriptions had been 

applied contrary to section 1 (1 )(b) of the Trade Descriptions Act. 

Evidence shc::Med that the watch was not in fact waterproof at the time of 

sale am that the deferrlmts relied on the fact that the watch, together 

with others of its kind, was supplied to them as waterproof by certain 

jewellers with whan they had had dealings for sane time am took no 

precautions or steps to confirm whether or not the descriptions applied 

to the watches were accurate. They also relied on the fact that no 

previrus trouble had been experienced with any watch bought fran these 

jewellers. It was held that although the defendants had reasonably 

relied on the reputation am experience of their suppliers, they had 

failed to show that they had taken reasonable precautions, if there were 

any at all, within the meaning of section 24(1) of the Trade 
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Descriptions Act. It was the view of LDrd Parker that the elementary 

precaution which (X)Uld have prevented the offence was to clip the watch 

in a bowl of water as the purchaser did. And when asked by counsel for 

the deferrlants whether he was laying it dCMn as a general rule that 

sellers were to test every watch in that way or sane other way, his 

lordship could only answer that he would deal with that when the case 

arose. (51) 

HcMever his reasoning was supported ten years later in the case of 

Garret v Boots the Chemists Ltd where the defendants were convicted of 

an offence relating to the sale of pencils containing excessive lead 

contrary not to the Trade Descriptions Act but to regulations made under 

the Consumer Protection Act of 1961. They conterx:1ed that they should be 

excused because they had taken all reasonable precautions to avoid 

cxmnission of the offence by obtaining assurances fran their suppliers 

that the pencils would canply with the mentioned regulations. Carmenting 

on that I.ord Lane LC said: 

"Of course I scarcely nee:1 to say that every case will vary 

in its facts; what might be reasonable for a large retailer 

might not be reasonable for the village shop. But here 

dealing with a concern the size of Boots, it seems to me 

that one of the obvious precautions to be taken was a randcm 

sample, whether statistically oontrolled or not. One does 

not know whether the raman sample would have in fact 

produced detection of the errant pencils. It might have, it 

might have not. But to say that it was not a precaution 

which should reasonably have been taken does not seem to me 
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to accord with good sense". (52) 

c) Importing Falsely describe:i Goods 

Some goods may originate outside Malawi with false trade 

descriptions already applied to them. Consequently it will not be 

possible to use the prohibition urrler section 5 (1) of the ~rchandise 

Marks Act with respect to such cases. Even prohibition of the sale of 

such goods(which will be discussed belCM) will not be an effective way 

to deal with the problem. Thus section 9(a) of the Merchandise r.1arks Act 

prohibits importing into Nalawi any goods to which a false trade 

descriptioo is applied. 

The word • import' is not defined by the Act nor is any qualification 

made to its ordinary meaning so that it would seem that a person may be 

guilty of an offence urrler section 9(a) even though the goods involved 

were interrlerl for his personal use. (53) r.breover the Act does not 

provide any defence for this offence. '1l1at in effect means that the 

importer could be held responsible for importing into the country goods 

to which a false trade description is applied even though he was not to 

blame for the importation or there was nothing he could have done to 

prevent it. For instance, if he orders goods X am by mistake or 

otherwise, his supplier sends goods Y to which a false trade description 

is applied, as lang as the goods go into Malawi, the importer could be 

prosecuted for contravening section 9 (a) of the Merchandise Marks Act. 

That is curious. The importer is roore or less in the same position 

as a person who sells goods to which a false trade description is 
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applied. But as will be shown below, the latter can escape conviction 

for the offence of selling such goods by relying on defences created by 

section 6(2) of the Act. It is suhnitted that a similar defence should 

be available to the importer. In other words, subject to what will be 

said belOVl, if he shOVls that he did not import the goods for the 

purposes of trade or carmerce or that he did not kno.~ or could not, vlith 

due diligence have known, that the trade description had been applied to 

the goods or that it was false, that should suffice to enable him 

escape conviction of the offence of importing goods to which a false 

trade description. 

d) Supplying Falsely described Goods 

i) The Merchandise Marks Act 

Section 6(1) of the Merchandise Marks Act prohibits selling goods to 

which any false trade description is applied. The Act defines the word 

'sell' as including' to expose for sale or have in possesion for the 

purpose of sale or for the purpose of trade or carmerce'. (54) This means 

that if a person actually supplies for valuable consideration goods to 

which a false trade description is applied, he will have contravened 

section 6 (1 ). But even in the absence of such a contract, he oould still 

be charged with' selling' the goods if they are in his \'Tarehouse or are 

merely displayed in his shop. '!he crucial factor in both cases will be 

the fact that he has the goods in his possession for the purposes of 
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trade or ccmnerce. (55) Arrl the use of the expression 'for the purposes 

of' here suggests that a person will not be liable under section 6(1 ) 

simply because it is part of his job to accept FOssession of other 

people's gocrls for safe custody or for conveyance. For instance, a 

transporter who ships gocrls will have as a bailee, FOssession of the 

goods being shipped, but he would fall outside the scope of this 

provision since the possession would be I in the course of trade I and not 

'for the purposes of trade. I (56) 

ii) '!he Weights am ~sures Act 

Urrler section 24(b) of this Act, any person who by any means 

whatsoever, whether directly or indirectly, sells or causes to be sold 

anything by weight or measure short of the quanti ty demandErl or 

represented by the seller ccmnits an offence. The ccmnonest offence 

umer this provision is where the seller weighs or measures the gocrls 

aC<Xlrding to the danarrl of the purchaser. HcMever the provision also 

includes the situation where the weighing or measurement has be done by 

sansone other than the seller rut it is labelled on the gocrls when the 

seller takes FOssession of them or offers them to a FOtential purchaser. 

Either way, if the quantity is less or shorter than what the labelling 

on the gocrls shcJt.ts, or what the seller represents it to be,there may be 

an offence umer section 24 (b). 

It should be pointed out that there could be an offence under this 

provision even where no goods are actually supplied to anyone. 
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Section 2 of the Act defines 'sell' as including to offer, advertise, 

expose, keep, have in possession, or prepare for sale and to exchange or 

dispose of for valuable consideration. Besides, a person could be 

convicted under section 24(b) for merely 'causing
' 

another to sell such 

gcx::rls. 

iii) The Malawi Bureau of Standards Act 

Another 'selling' offence is created by section 21 of this Act. 

Sub-section (1) of that provision empc:Mers the Minister to declare the 

standard specification for any goods or for the manufacture, production, 

processing or treatment of any goods as the canpulsory specification for 

those gcx::rls, or for their manufacture, processing or treatment. Section 

2 defines' specification' as a description of any goods by reference to 

such characteristics as their nature, quality, strength, purity, 

canposition, quantity, dimensions, weight, grade, durability, origin, 

age or to the material or substance fran or with which those goods may 

be manufacturerl, processed, produCErl or treated or to the manner in 

which that may be done. 

NcM once the st.aOOard specification has been declared, no person is 

allowerl except wi th the pennission of the l>1alawi Bureau of Starrlards 

Board, to sell goods to which it relates unless they ccmply with that 

specification or have been manufacturerl, produced, processed or treated 

in accxu:uance with it. Similarly, section 20(8) prohibits any person in 

cormection with the sale of any gcx::rls to 
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"make reference, directly or irrlirectly, to the Bureau or 

the Board or a specification framed, or adopted, or which he 

pretends has been framed or adopted, by the Board, in or 

undc.r circumstances calculated to oorwey the int>ression that 

such [goods canply] with a specification framed or adopted 

by the Board for the manufacture, production, processiD,;J or 

treatment thereof, or has urrler this section, declared a 

mark to be a st:arrla:rd mark in respect of a specification 

framed or adopted by it for the culliooity in question or for 

the manufacture, production, prooessiD,;J or treatment thereof 

am such person is in possession of a permit... authorisiD,;J 

him to apply such st:arrla:rdization mark to [those goods]". 

Besides, except with the pennission of the Board, it is an offence 

to sell any goods under a description in which the ward I standard' is 

used in a manner which may create the irrq;>ression that the goods or the 

manufacture, production, processin; or treatment of those goods oanplies 

with any standal:d specification framed or adopted by the Malawi Bureau 

of Starx3ards Board. (57) And under this Act the meaning of the word 

'sell' includes to offer or expose far sale, or export for or in 

pursuance of a sale, or have in possession for any purpose of sale or 

export or far the purpose of trade or mamtfacture. (58) 

Defences 

Section 6(2) of the Merchandise Marks Act provides that it is a 
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defence to the charge of selling goods to which a false trade 

description is applied to prove that: 

a) havin} taken all reasonable precautions against ocmnitting the 

offence, 

1) at the time of the sale the accused had no reason to suspect the 

genuineness of the trade and 

2) a'l request by an inspector, police officer or custcms officer, he 

gave the inspector or officer, as the case may be, all information in 

his pc::Mer with respect to the person(s) fran whan he obtained the 

goods or 

b) he had otherwise acted innocently. 

'Dle first part of the provision makes the seller I s defence al.roc>st 

similar to that under section 5(3) for the person who applies the false 

trade description. Arguably, that is unnecessarily harsh on the seller. 

One who applies the false trade description ought to incur a greater 

responsibility than the person who deals in goods already carryir¥:J that 

description. For the latter, it is either he knew that the trade 

description had been applied to the goods am that it was false or he 

oould, with due diligence, have done so. Certainly he can not be 

expected to test the veracity of every description applied to goods in 

which he deals(59), let alcme to find rut what has been said about them 

in any advertisement or other forms of rosiness ocmnunication. (60) 'lbus 

alOe he has shawn that he did not know and that he oould not, with due 

diligence, have known that the description was false or that it had been 

applied to the goods, that is really how far he should be expected to 

go. By contrast, where a person decides to apply a trade description to 



384 

goods, it is not unreasonable to require him to do all that is 

reasonable to ensure that it is correct or that it does not convey a 

misleadin:J iqlression. 

'!be analogy to that is section 24 (3) of the Trade Descriptions Act. 

It provides that it is a defence to the charge of supplyiDJ or offerirYj 

to supply goods to which a false trade description is applied to prove 

that the accused did not know, curl could not with due diligence have 

ascertained, that the goods did not confann to the description or that 

the description had been applied to the goods. 

Predictably, in l1DSt cases where the seller is accused of supplyiDJ 

goods to which a false trade description is applied, he will seek. to 

argue that he did not know that the description was false or that it had 

been applied to the goods in questioo. '1herefore the task of the court 

in each case will be to determine whether, beariBJ in mind all the 

circumstances of the case, there was DDre that the accused could have 

dale to ascertain that fact. In Iswis v Maloney (61) F bought a 3-year 

old rotor car on behalf of the defendant, a 11Dtor car dealer, while the 

latter was 00 holiday. '!he mileage shown on the car's odaneter was 

26,000 bIt F was told that a new odaneter had been fitted in place of 

the old one and that the car had travelled about 80,000 miles. Within a 

day of the defemant's retum, F also went on holiday without telliDJ 

the deferdant that the mileage was false. After inspectiI¥;J the car and 

driviD; it for a slmt distance, the defendant was satisfied that its 

cxn:iition was CXXlSistent with a mileage of 26,000 and acoordiI¥;Jly he 

displayed the car for sale without a disclaimer(66) as to the mileage. 
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He was later chargErl with offeriD;r to supply in the course of trade or 

rosiness a car to which a false trade description was applied contrary 

to section 1 (1) (b) of the Trade Descriptions Act. He conterrled that he 

was entiUed to rely on the defence under section 24 (3) of the Act in 

that he did not knc:M am could not with reasonable diligence have 

ascertained that the car did not conform to the description that it had 

travellErl 26,000 miles only. It was held that since it was unlikely that 

a 3-year old car could have travellErl 26,000 miles only and the 

defendant had neither made enquiries nor issuErl a disclaimer about the 

mileage, no reasonable bench could have reachErl the conclusion that the 

defendant had established the defence under section 24 ( 3 ) • 

Similarly, in UC Richrlorrl-upon-'lbames v ltbtor Sales (Hounslow) 

Ltd(63) the defemant car dealer was chargErl with supplyin;J in the 

course of rosiness a car to which a false trade description was applied. 

'nle mileage iMicator of the car reqistered 17,000 miles whereas it had 

previously shcMn that the car had been driven at least 36,000 miles. The 

deferrlant who had purchased the car fran another dealer, had not 

inspected the iMicator nor made any inquiries fran the sellers or 

previous owners appeariD;J in the log book. Indeed he did not rely on it 

registerir¥j 17,000 miles on~. It was held that although it was 

probable that the defen:lant did not krIc:M that the iMicator reading was 

false, he did not sOOw that with due diligence he could not have 

ascertained the falsity. ConsequenUy he was not allowed to rely on the 

defence created by section 24 (3) of the Trade Descriptions Act. 

Besides, section 6 (2) of the Merdlarrlise Marks Act is curious in 
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that a seller who shows that he took reasonable precautions against 

oarmitting the offence is required to prove in ad:Ution to that, that he 

had no reason to suspect the genuineness of the trade description in 

question. As already said above when discussing section 5 (3) of this 

Act ,one would have expected that once the accused shows that he took 

those precautions, then he has established the ultimate starrlard of 

cxniuct which law would expect fran him so that to require that he 

should also prove that he did not have cause to suspect the oorrectness 

of the trade description is unnecessary superfluity. 

'!he second part of the defence is less l::m.:densane than the first. 

Its implication seems to be that if, for instance, the seller believed 

that the trade description was oorrect, he would be allCJ'lled to escape 

oonviction because he would have acted innocently by selling goods 

bearing that description. Obviously the questial which must be askEd 

here is whether a seller should be allowed to disavow the offence by 

usin:] this seoom part of the defence created by secticn 6 (2) even if 

due diligence on his part would have prevented oarmission of the 

offence? Arguably the answer IlIlSt be given in the negative. These 

offences are strict liability offences because, as said in the 

introduction to this chapter, it is believed that that will induce 

traders to adqJt higher stamards of oorxhlcting their rosiness. 

'1herefore to allow a seller to escape oonviction for any one of these 

offences where due diligence on his part would have prevented the 

offence defeats that objective. 

umer the Weights am Measures Act, if a person is charged with an 

offence under section 24(b) of selling goods whose quantity is less 
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than that represented by the seller or the labelling on the goods and he 

chooses to rely on the defences of mistake or accident or other causes 

beyaXi his oontrol, he must also shc:::M that he took reasonable 

precautions to avoid cxmnission of the offence. Similarly, it is an 

adequate defence to a charge of oontravenirxJ sections 20 (8) am 21 (7) of 

the Malawi Bureau of StarDards Act to prove, am:mg other things, that 

the seller took all reasonable precautions against cxmnittirv:J the 

offence. 'nrls requirenent is less obj ectionab1e here because 

descriptions caught by these two Acts will be haoogeneous so that a 

seller who wishes to take reasonable precautions to avoid contravening 

them will have a task which is less blrdensane than taking similar steps 

to avoid contravening section 6 of the Mercharrlise Marks Act. Far 

instance, taldn:J reasonable precautions to avoid violat!rv:J the two 

p1:OVisions of the Malawi Bureau of Standards Act may invol va mere 

enquiry fran the Malawi Bureau of Starrlards Board whether or not any 

standard specification has been adopted or framed by them in respect of 

any goods. Similarly, where a seller sells gocxls by weight or measure 

am he does the wei~ or measurement himself, to require that he 

should take reasonable precautions to avoid 9i virv:J his custaners short 

weight or measure does not :impose an objectionable l:m:den on him. And if 

he sells goods which are already measured or weighed, to require that he 

should raMan weigh or measure them to detennine whether or not the 

labellirv;J en than relatirv:J to their quantity is accurate, is not to 

expect the impossible. 
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Use of Disclaimers by Sellers 

Sectial 17 of the Mercharxtise Marks Act shcMs that a seller of goods 

to which a trade description is applied can disclaim responsibility for 

its correctness. It states that a person who sells such goods warrants 

that the trade description is not false 

"unless the contrary is expressed in writiB;J signed by the 

seller or on his behalf and delivered at the time of the 

sale and accepted by the PJI'Chaser". 

'1hl.s provision is cxncerned with civil liability rut it may be askal 

whether it should not be available in criminal cases. 

tJrXier the English Trade Descriptioos Act there is no provision which 

allows the use of disclaimers to avoid ocmnissian of the offence under 

section 1 of the Act. Irrleed the Director General of Fair Tradin;r in his 

review of the Act thought that there was no need for such a 

provisioo. (64) li:Jwever ooorts have been willin} to acoept the use of 

such a devioe. The reasoninq is that although it can be argued that a 

person who applies a false trade description to goods should not be 

allowed to escape oonvictial for the offence by simultaneously 

disclaimiD] the aocuracy of the description, it is equally objectiooable 

that a trader who inadvertently misdescribes gocx1s and the description 

is not erasible, shoo.ld not be all..owed to p.lt ~s right by issuin;J 

either a fresh trade descripticn or a disclaimer of the accuracy of the 

inoorrect descriptial. (65) Indeed there is justice in allowing a person 

who deals in goods already carryiD] trade descriptions to disclaim the 

accuracy of those descriptions wherever he is in doubt abalt them. 
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Of oourse it must be pointed out fran the outset that the effect of 

a disclaimer is not to bail the accused fran an offence; rather it is to 

prevent the offence fran being cxmnitted in the first place. Thus one 

must read the disclaimer and the trade description together and see what 

their oanbiIm effect is. 

Al.m::>st all the cases decided under section 1 of the Trade 

Descriptions Act in which the issue of disclaimer has arisen have 

involved falsification of ooaneter readings to make them reoord low 

mileage. As one author has said, 

"'.there is a lot of adiitional rooney to be made if a car is 

sold with a low mileage rather than with a high one". (66) 

It is well established that the mileage reading on an odaneter is a 

trade description within the mean1l¥} of the Trade Descriptions Act. (67) 

NcM since such a trade description can not be erased once it has been 

applied, a trader who seeks to avoid oontravening section 1 of the Act 

in xespect of it can cmly do so by disclaiming the accuracy of the 

readiD;J. But problems have arisen in the ju:Ucial interpretation and 

awlicatioo of this device. 

First, inspite of what has just been said, there are suggestions in 

sane cases that a disclaimer serves as a defence against an offence 

under sectioo 1. It has been shawn that in the case of Lewis v 

Malaley (68) the fact that the accused dealer did not disclaim the 

accuracy of the odaneter rea.dil¥} was partly used by the court to deny 

him reliance 00 the defence created by sect100 24 (3) of the Trade 

Descriptions Act. Similarly, in S:imrals v Potter I4"'d Widgery OJ said: 
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"It seems to ••• that when one canes to ask what sort of 

reasonable precautions [urrler section 24 (1 )] can be taken by 

a car seller in order to avoid the cxmnission of this kind 

of offence [i.e. oontravention of section 1 (1 ) (b) of the 

Trade Descriptions Act] the reasonable precaution of 

publishiBJ a disclaimer is al.loost too obvious to neErl 

mention" • (69) 

In the IlDI'e recent case of Terence George &}win Cook v Howells 

Garage Ltd Donaldson IJ was prepared to concede that issuirg a 

disclaimer is oot a defence at all in that if a disclaimer is made no 

offence is committed because a false trade description is not 

aR>lied. (70) IiJwever he foorxi it difficult to conceive that in the 

absence of that precaution being taken, it was possible to rely on the 

defence in section 24(1) of the Trade Descriptions Act. It is this sort 

of statement which creates confusion here. For it is difficult to see 

b:M the disclaimer can not be a defence against an offence under section 

1 am at the same time its use be vital for suocessful reliance 00 

section 24 (1 ). Or to put it in another way, if a disclaimer neutralises 

the would-have-been false trade description or oontradicts the message 

in it(71 ), as Dcn1l.daon LJ suggests in the case above, there can be no 

place for the defence in section 24(1) thereafter(72) so that that the 

disclaimer CXXJUld be relevant for the aR>lication of this pn:wision is 

out of questioo. 

I.ord Widgery' s view in SiImDns v Potter has so far not been 

questiooed by other j\dges. Only in the Northern lrelarrl case of 

Department of CcrIrnerc:le v Elliot does it sean to have received a 
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knock. In that case the accused was charged with supplyin; a IOOtor 

vehicle to which a false trade description had been applied, namely, the 

odaneter readiB:J which gave an inaccurate record of the mileage of the 

vehicle. He had p.n:chased the vehicle fran a car dealer am had 

inspected it and foom no reason to doubt the accuracy of the crlaneter 

readiB:J. 'nle case was dismissed am on appeal by the prosecution, it was 

argued that he had not taken all reasonable precautions and exercised 

all due diligence in that he had failed to disclaim the acx:uracy of the 

ock:meter readiB:J. Uphol.diBJ the decision of the earlier court Lord IcMry 

LCJ said: 

''We have been urged, ••• ,to adopt the view that the 

respordent's defence under sectic:n 24(1 )(b) fiIlst fail 

because he made no disclaimer of the accuracy of the 

odaneter readin;J on the sale [of the vehicle to the 

purchaser]. The view expressed in S:i.nm:::ms v Potter was a 

value jlXigement en a question of fact and for us to accept 

the prosecutioo's argument in the present case would aroount 

to recognising a rule of law that a trihmal of fact can not 

anywhere at any time firxl pxoved a defence under section 

24(1) (b) in this type of case unless a disclaimer of 

accuracy has bean made. This I refuse to do". (73 ) 

It is clear that his lordship does not adopt the view which is being 

canvassed here. However by hol.diB} in effect that the absence of a 

disclaimer does not mean that failw:e of the defence created by section 

24(1) (b) is a matter of oourse, he took sane steam out of the view 

expressed by Im:d W1.dgery in S:ilmDns v Potter. 



392 

The second problElll which has arisen here relates to the application 

of the disclaimer which would prevent ocmnission of the offence by the 

aooused. Briefly, two irreconcilable views are discernible fran the 

cases. First, where an odaneter readiD;J is falsified, the false trade 

description is applied at the nanent when the odaneter is tumed back 

with the intention that that should be the reading visible when the 

vehicle is subsequently displayed for sale. (74) Taken generally, this 

suggests that it is impossible to disclaim the truth of a trade 

description after it has been applied once am for all. (75) By 

implication, the disclaimer of a such a description will be effective if 

applied before the trade description. Seoond, even if the disclaimer is 

applied before the application of the trade descriptic:n, it sOOuld not 

be allowed to suooeed if to do soaould be to enable a person to disclaim 

his awn deliberate frame (76) In a way this view seems to suggest that a 

person shoold he allowed to rely on a disclaimer if the trade 

descriptial whose truth it is sought to disclaim was applied 

innocently.Of these two views, the first is easier to justify because it 

accords with the function of a disclaimer. '!be second view is clearly 

based on the idea that a disclaimer operates as a defence to an offence 

fran which the perscm usir¥} the disclaimer wishes to escape. But as 

already irlticated, that is inoorrect. The fact is that the function of a 

disclaimer is to pxevent the offence heir¥} oamdtted in the first place 

by neutralisiD;J what would have been a false trade description or by 

cxntradictiBJ its meesaqe. Now if the disclaimer manages to do that, it 

can not possibly matter to the CXlI'lSUI'Der (or to anybody else) that 
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the trade description whose truth is disclaimed was applied deliberately 

or otherwise. After all, no offence of' applying' is ocmnitted if a 

trade description is applied but the description is neither false nor 

misleading • 

Am this leads to the third problsn which surrounds the law of 

disclaimers. That is, the fo:rm am content which a disclaimer should 

have in order to be considered effective. As hinted earlier, when a 

person issues a disclaimer of the accuracy of any trade description, he 

is in effect sayirKj, '!am not ~ any representation at all'. (77 ) 

Thus it was held by Im'd Widgery OJ in Norman v Bermett(78) that for a 

disclaimer to be effective in law, it should neutralise the trade 

description or contradict the message containa1 in it. He then added: 

"To be effective [the] disclaimer must be as bold, precise 

and c:atpellin9 as the trade description itself and must be 

as effectively brought to the notice of any person to whan 

the goods may be supplied. In other woms, the disclaimer 

must equal the trade description in the extent to which it 

is likely to get bane to anyme interested in receiving the 

goods". (My enphasis) 

In other words, unlike in contract law where a purchaser may be bo.lOO by 

an exemption clause even though he did not see it at the time of 

ooncluiirKj the contract, here the disclaimer must be brought to his 

notice in cmier to be CXIlSidered effective. Besides, as ClJoke J held in 

ra:: Hackney v Maasureworth Ltd a disclaimer in small print in the 

contractual document will not suffice. (79) Similarly, it would seem that 
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a general disclaimer affixed to any part of the trader's premises 

disclaiming the accuracy of trade descriptions applied to goods sold an 

those premises will not be sufficient. (80 ) 

As for the oontent required to prevent ocmnission of the offence, no 

precise guidelines are available. However as shawn all along, the 

general view seems to be that the disclaimer should neutralise the trade 

description or contradict the message in it. (81) '1hus a statement to the 

effect that 'suppliers are not answerable for the mileage shown on the 

vehicle's mileaneter' has been held not to constitute an effective 

disclaimer of a false trade description. (82) By the sane token, the 

words 'may be inoorrect' referriB:J to mileage reoording have not been 

allowed as a disclaimer of the accuracy of the cx1aneter reading. (83) The 

idea here seems to be to prevent the trader fran influencing potential 

purchasers to rely on false trade descriptions curl then escape 

CX>IlViction for that offence through a' thinly veiled' disclaimer. For 

that reascn it has been suggested that at least in cases of cxianeter 

readin;Js, not:hin; short of a total obliteration of the mileage reading 

should be accepted as a sufficient disclaimer. (84) '!he argument is that 

if there is obliteration, there can not be any fram on the purchaser of 

which the trader oould take advantage by a disclaimer. (85) And as noted 

earlier, Cooke J was of the same view in the Measureworth Ltd case.He 

thought that as the 21, OOO-mile reading on the odaneter was not obscured 

by the disclaimer sticker, the disclaimer was not adequate. 

An alternative way in which this obliteration oould be effected is 
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to wiOO back the odaneter to zero. Speaking about it in Lill HoldiIBs v 

White lord Widgery said that this would not mislead anyone because when 

they see that the reoorded mileage is nought, they will realise that 

sanet:l1in'J must have been done to the odaneter an::l thus be p.lt en 

enqu!ry.(86)But it could be argued that both obliteration and zeroing 

might annmt to application of false trade description. (87) For in that 

case, the position wa.tld be as if the trader was saying that the vehicle 

had not covenrl the mileage which it had in fact covenrl. And that might 

mislead a potential l:nyer about the age and history of the car as much 

as if the odaneter had been' clocked'. ltk:>reover, as this suggestien 

relates only to odaneter readiB.;Js, it still leaves the question with 

respect to the generality of trade descriptions unanswenrl. As said 

earlier, although sane such trade descriptions can be erased or 

obliterated, there are others which are not that easy to get rid of. 

When all this has been said, it is perhaps fair to say that the law 

of disclaimers is still in the meltirJ3 pot. No case involvirg a 

disclaimer has yet reachsi the Hoose of lords and until that happens,it 

is unwise to state anyt:hirr:} c:xnclusively on this matter. HcMever it can 

be said that the developnent of this law will be a lot SIOOOther if 

certain points are properly understocrl. First, a disclaimer prevents, 

rut does not excuse, an offence. As shown, failure to make this 

distinctioo. has created problems in decidir¥]' whether or not reliance 00 

a disclaimer should be allowed. Seoond, because a disclaimer prevents 

the offence fran beiB.;J cxmnitted in the first place, the questioo 

whether or not reliance on a disclaimer sholld be allowai ought not to 

be affected by the fact that the trade descriptioo whose accuracy it is 

I' 
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sought to disclaim was applied deliberately. On the other hand, the 

issue should be whether or not the disclaimer succeErloo in preventin:3' 

ocmnission of the offence. This in tum involves asking two further 

questions: whether or not the disclaimer was made at the right time and 

whether or not it managed to neutralise the trade description involved 

or to contradict the message contained in it. 

7.3 Cbltrol of the Cash Price Control 

Of certain Goods 

This control should be distinguished fran control of statements 

J:elatinJ to prices. As already shawn above, in Malawi such statements 

are free fran the control of criminal statutes which prohibit false and 

misleadin:J statenents about goods. On the other hard, the Malawi Qntrol 

of Goods Act does set up a machinery for regulating prices which can be 

chargEd for certain goods. 

As the title shows, the general obj ect of this Act is to give the 

Minister power to regulate the distribution am sale of goods in Malawi. 

However section 3 (1) of the Act specifically allCMS him to make 

regulatioos for OllltrollinJ the wholesale am J:etail prices of any goods 

sold in Malawi. Am by virtue of paragraph 6(1) of the regulations made 

under this provisial, he can 

a) fix a minimum price, a maximum price or a specified price for the 

sale of any goods by any persal( s) ; 

b) prohibit any person(s) fran raisiBj the price of any goods sold by 

him or them al:xwe the price ordinarily charged by him or them on a 

specified date or duriBj a specified period for similar goods sold 

urxler similar ocn:Utioos regarding delivery or payment. 
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The price so ordered nay 

1) be fixErl irrespective of the cost to the seller of the goods or 

2) be a price less a specified discount or plus a specified premitDn or 

3) not exceed the cost(88) to the seller of the goods plus a stated sum 

or a stated percentage of that cost or 

4) not exceed the price ordinarily charged for such goods on a specifiErl 

date or during a specified period plus a stated sum or a state::l 

percentage of that price, or less a state::l sum or a stated percentage 

of that price. 

Paragraph 3 of the Control of Goods{Display of Prices) Order provides 

that a dealer who offers goods for sale nrust display the prices at which 

the gcx:rls are so offered 'by placing the prices on the premises on which 

he carries on business in figures clearly legible to intending 

p,IrChasers viewing the goods'. Here 'dealer' means one who carries on 

the business of selling gcx:rls by retail or by wholesale on any 

premises. (89) 

Furtherroore, no person who purchases any controllErl gcx:rls fran a 

dealer in those goods is allowed to resell the goods or part of them to 

another dealer, manufacturer or to any other person at a price in excess 

of the price at which the dealer would have been pennitted to sell the 

goods. (90) Similary, it is an offence to sell controlle::l goods and as an 

inducement to the sale, to give or pranise any person any consideration 

in noney or otherwise in additioo to the price which that person is 

pe.nnitted to charge for those gocx1s. (91) Arrl it is also prohibited to 

sell any controlled gocx1s to any person an comition that he purchases 

or aCXIUires fran the seller or any other person any gocx1s in addition to 
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the controlled goods. (92) 

Defences 

It is a sufficient defence to a charge urrler the Control of Goods 

Act for the accused to prove that he took reasonable steps to avoid 

ccmnitting the offence. Where the trader is a firm am the offence is 

cx:rrmitted by its agent, manager or servant, the firm may be convicted of 

the offence tmless it satisfies the oourt that it took reasonable 

precautions to prevent the act or anission invol~. (93) The Act also 

provides that in this sec::xxn case, the fact that the finn issued 

instructions forbid:1ing its agent, manager or servant the act or 

anission in questioo will not by itself be accepted as sufficient proof 

that it took all reasonable steps to prevent that act or emission. (94) 

'!be fmplicatial of this defence has already been discussed and therefore 

not:hiI¥J JOOre will be said ahoot it here. But it should be noted that 

apart fran penalties which may be imposed for contravention of any 

provisioo of the Cl:ntrol of Goods Act, paragraph 14 of the Cbntrol of 

Gc:x:rls(Prioe Cl:ntrol) Regulations provides that: 

"If arrt person has reoei ved in respect of the sale by him of 

arrt oontrolled goods a prioe in excess of the prioe 

pemissible for such goods. •• the Minister may , irrespective 

of any action which may have been taken or which may be 

taken against such person ••• , oxder him to refurrl to the 

pJrChaser, or, if the identity or whereabouts of the 

purchaser can not readily be ascertained, to pay into the 
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Consolidated Fund, a sum not exceeding twice the arromt by 

which the price at which he sold the goods exceeds the 

controlled price". 

To facilitate proof of the identity of, arrl price chargoo. for, any 

oontrolloo. goods in subsequent legal prooeedings, the Minister may order 

that the seller should give to the ~chaser of the goods at the time of 

sale or within a reasooable period thereafter, an invoice or l1\€!I'OC)rarrlum, 

giving particulars of the gocx1s, which the Minister may specify. (95) The 

seller may also be required to keep a copy of the invoice or rneroorarrlum 

as lcn:J as the Minister may provide.(96) However to date no order 

relating to the refund or invoice seems to have been issuoo. despite the 

fact that the Prioe Control Regulations are already in operation in 

respect of sane goods. 

There can be no doubt that fran the CXlI1S1.lmer' s point of view, 

oontrol of prices is a very iqx)rtant aspect of consumer protection. 

Although measures to ensure product quality and safety are also 

iqx)rtant, any step which has the effect of reducing his shopping bill 

is even nme inplrtant. However the provisions which have just been 

mentialai may not have that effect for a number of reasons. 

For one thing, although the Ckntrol of Goods Act is drawn to apply 

right across the 1Jc:md, those entrusted with its administration will be 

selective with respect to the goods to which it should apply. 'ftle reason 

1s that a wholesale applicatioo of the provisions would be too expensive 

am urmmageable. New unless there is adequate representation of the 

oonsumer in the body entrusted with administratioo of the Act, the goods 

whose prices may be selected for regulatioo may not reflect oonsumer 
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preferences. And here it should be mentioned that paragraph 3 ( 4) of the 

Control of Gcxxls(Price Control) Regulations establishes the Price 

Control Board whose functions are inter alia, to make reocmnendations on 

any matter relating to prices of goods as may require attention and to 

receive canplaints en any price fixEd urrler the Act. But whereas sellers 

who are disatisfied with any such price can make representations to the 

BoaId, consumers do not have that right. Besides, to date, only the 

follC7tlir¥J goods have their prices fixed urrler these price oontrol 

regulatioos: hoes, matches, meat, medicines, petrol and sugar. 

Secc:nlly, in the light of the current inflation price oontrol laws 

can not benefit <XlIlSUI'ClerS significantly. They may manage to control the 

annmt by which prioes rise at any ooe time rut they can not stop the 

price rise altogether. And if wages are not in line with the u~ 

tram in prices, the control is unlikely to have any visible effect on 

CXI'lS1.JIDBr bills. Irxieed it can be argue:i that management of CXX1SUI'neI' 

prices has an air of artificiality about it(which may not be possible to 

sustain for a loB:J time) if the entire eocnany is not geared tcMards 

easiB} inflaticn. 

'1biJ:dly, generally price narltorir¥] requires a lot of vigilance on 

the part of the policing body. Unfortunately that is not a 

characteristic possessed by Dalt governnent bodies. ftt:)st of them are 

usually lethargic and heavily weighed down by b.lreaucracy. In a world 

where traders are itchin:J to raise prices this is likely to mean that it 

is the hls1ness fraternity, and not the governnent, which will detennine 

price levels fIan time to time. In other woms, it will be Imre usual 

for hls1nesses to propose price increases and for the govemment to 
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accept those increases, and not vice versa. Arrl in the absence of 

adequate cansmner representation in the Price Control Board, it is 

difficult to see the consumer emerging as the beneficiary of this 

rusiness-government bargaining. 

7 .~, Validity of the Contract induced 

by Pnlhibited Oniuct 

A questioo which may be askErl is whether a trader IS oonviction for 

any of the offences discussed here should affect the enforceability of 

any consumer ocntract in relation to which the offence may have been 

ocmnitted. 'lbere is no blanket answer to this question. Under the 

Weights and Measures Act if a person sells gocrls by weight or measure 

rut he uses other than the standard weight or measure, that is not only 

an offence rut also, the contract of sale is void. (97) And section 17 of 

the Merchandise Marks Act provides that any person who sells goods to 

which a trade description is applied will be deemed to warrant that the 

trade descr1pt!cn is not false tmless he disclaims accuracy of the 

descripticn at the time of the sale. What this means is that generally a 

false trade description will oonstitute both a crime and a breach of 

contract. 

By contrast, secticn 35 of the EDllish Trade Descriptions Act 

provides that a cxntract far the supply of goods will not be void or 

tmenforceable by reasoo ally of a ocntravention of any provisioo of the 

Act. Am in his review of the Act,the Director General of Fair Traci!D:J 

was of the opin:lal that the provisioo slnlld not be chanqej. (98) He also 

did not share the view that contraventioo of the Act should 
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autanatically give rise to a right of civil action. (99) Of course urrler 

the English Criminal Courts Act, oourts have power to award canpensation 

to the oonsumer for ocmnision by the supplier of a oonsumer criminal 

offence. 

The main arguments in favour of a provision along the lines of 

secticn 17 of the Malawi Merchan:Use Marks Act are that it will 

strengthen the criminal standards imposed by the Act and (because 

enforcement of these statutes is entrusted to public officers) ensure 

that consumers readily obtain canpensation for non-canpliance by any 

trader with those standards. (100) But the secarrl argument misses one 

inp:>rtant point about the operatien of this legal regime. As stated in 

the introduction to this chapter, not every cxmtravention of these 

statutes which canes to the attention of the enforcement officers 

results in a prosecution of the offerner. The officer involved may think 

that the offence cnly deserves a word of cauticn. Now if he adopts that 

attitOOe with respect to the criminal offence, it is doubtful that he 

might treat the civil acticn consequent upon that offence any 

differently. '!bus in the eIXl the system may be an obstacle rather than a 

source of help for oonsumers. Another pl.'Oblem with linking the civil 

action to the criminal offence is that consumers are unlikely to obtain 

CXlllpensation for any loss they may have suffered until the criminal 

proceedings are over. Not ally will that delay the o:rnpensation but also 

in cases where the cr:l.minal charge is dismissed that may have an adverse 

effect en the civil actioo(altOOugh legally the ootoane of one slnlld 

not influence the outoane of the other). In other words, although the 
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argument that contravention of these provisions should autanatically 

give rise to a civil action ar should affect enforceability of the 

cxntract with respect to which the offence may have been oetmrl.tte::l 

sourrls all right on paper, it is unlikely to mean much to the consumer 

in practice. It is therefore better that the two issues be separat~ but 

that enforcement officers be allCMed to make available their evidence to 

the consumer far any oi viI action which he may wish to bring on the 

facts of the criminal offence. 

? ."' Worcsnent of Criminal starrlards 

of Fair exchange 

a) Policirg 

One of the notable features of the statutes discussed here is that, 

1.D'llike the Hire-Purchase Act, they are not content with creatinj 

st:arxm.ms; they also appoint officers to be responsible for enforcing 

those stamards. For instance, enforcanent of the Merchandise Marks Act 

is entrustErl to police officers, custans officers am any inspector who 

may be appointErl by the Minister urXler section 19 (1) of the Act. 

Similarly, the Minister has pcMer to appoint inspectors for the p.trpOses 

of the Malawi Bureau of Stamards Act(101) am regulations relating to 

prices made umer secticn 3 of the Cbntrol of Goods Act. (102) 

'lb.ese officers are grantErl limit~ powers to police oanpliance with 

the statutes. UtXler section 19(2) of the Merchandise Marks Act such an 

officer can, durir¥] blsiness hoors, enter any pranises where he believes 
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gcxx1s for sale are kept am take samples of the gcxx1s for examination, 

inspection or for any other purpose relating to the Act. (103) Where the 

officer is not a police officer rut a mere inspector, he has to produce 

a certificate of his appointment as inspecor before he makes the 

entry. (104) Besides, he has to give a receipt to the a.mer of the gocrls 

for any sample taken am disclose to him the statute pursuant to which 

the sample is taken. (105) Qlce it has served its p.u-pose, the sample has 

to be retumed to the premises where it was rem::wErl. AIrl finally, it is 

an offence for any person to obstruct any officer in the exercise of his 

duties(106) or to inqJersonate any such officer. (107) 

'1m appointment of these officers is in line with the abject of 

these statutes. It signifies a shift of the turden of oonsumer 

protectial fran imividual 00IlSlD0erS to the ~lic. For not only can the 

officers investigate the possibility of a violation of the law but also 

if they obtain erDJgh evidence, it is within their pcMers to bring 

charges against the trader involved. Besides, the granting to them of 

powers of entry ur¥ier11nes the emphasis which this legal regime places 

(Xl preventir¥J t:hi.r¥JS fran goiBj wrong rather than the 

wait-till-the-hann-is-dale awroach of the civil law. 

Yet in spite of that, it is possible that in practice things do not 

actually work like that. No statistics are available about hail the 

system is workiI¥J in Malawi. But one th1nj is clear am that is that the 

policin;J is centralised to a very large extent. With the exception of 

police officers who are resident in many places t:hroughoot the OOWltry, 

the other enfot'OElDel1t officers have to OCIIIIlUte fran the headquarters of 

the Ministry of Trade am Irrlustry am the Malawi Bureau of Stan:lards. 



405 

This means that for a good part of the year, the Police Force bears the 

brunt of the l::urden of enforcing the law. But bearing in mind that 

oonsumer offences are not generally regarded as oonsti tuting a serious 

threat to civil order, it is tmlikely that policing cx:mpliance with 

these statutes will receive adequate resouroes fran the Police. Besides, 

police officers are E!fItX7ilere1 to enforce the Merchandise Marks Act only. 

What all this does, therefore, is to leave the task of activating the 

legal process in the harxls of consumers and traders who may feel that 

those traders who OOIltravene the law are engaging in unfair 

oanpetiticn. 

Of course it is fair to say that even if the system was re-organisErl 

so that l'IDre resident enforcement officers were available, that would 

not change the situation dramatically. (108) '!he rulk of the task to set 

the enforcement machinery in l'IDtian would still have to be borne by 

consumers thanselves. Dearth of resouroes would mean that whole areas 

would still remain uncx:wered by any officer. Besides, sane offences can 

ally be disoovered by actual use of the goods involved by the oonsumer. 

Moreover, the language of these statutes is pennissiveJ it empowers 

these officers to enforce the law without necessarily putting them urrler 

a positive duty to do so. (109) Am that is IOOre likely to encourage a 

sit-back-and-wait attitme rather than a disposition to take active 

steps to ensure that the law is working. (110) Finally, insofar as the 

Merchamise Marks Act is oonoerned, the existenoe of three separately 

cxntrollEd groups of officers entruste1 with the responsibility of 

enforcin:] it is not cx:niucive to effective policin:]. Unless proper 

oo-ordinaticn is established between these groops, no work may be done 
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because each group will be sitting back in the hope that the other will 

do it. AIXi that is likely to be so bearing in mind that there is no 

positive duty on these officers to enforce the law. 

But once the enforcement officers have taken cognisance of a 

violation of the law (either through their own initiative or through 

oanplaint by a oonsumer), what further step they will take will deperrl 

on which side of the ideological divide the officer involVErl is. One 

view is that the role of enforcanent officers is that of deterrence of 

future violatioos am the other is that it is to enoourage <X!!IPliance 

with the positive obligatioos imposed by the law. 

At first sight it is difficult to see any real distinction between 

these two views because a step taken to encourage oanpliance wi th the 

law in essence involves preventing future non-oanpliance with that law. 

lbtlever in practice they represent divergent strategies of law 

enforcement. ~ to Reiss,the principal objective of oanpliance 

law enforcanent is to secure oonfonnity with the law by resorting to 

means that irXiuoe ocnfcmnity without necessarily detecting, processing 

am penalisiB;J offenders. On the other hand, deterrence law enforcsnent 

aims at securing ocnfcmnity with the law by detecting violations, 

detennini.rq who is :responsible for the violaticn am penalising the 

violator to inhibit future oontraventioos by the offender am others who 

might be inclined to follQl his way if he was not punishErl. (111) In 

ather words, hav1rv:1 detected a violatioo of the law am appreheOOed the 

offender, a cx:mpliance-based system seeks correction whereas a systsn 

based on deterrence will seek pmishnent of the offemer to prevent 
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future violations. (112) '1hus urrler deterrence-based systems success will 

be gaugerl in tenns of rrumbers of violations detected am offenders 

pmished whereas c:x:mplianoe-based systsns will calculate success in 

tenns of rrumbers of tOOse who canply with the law. 

Although it is difficult in practioe to imagine neat division along 

these ideological lines, a sbrly carried rut in the United Kingdan shcMs 

the existence within the ranks of consumer agencies of a strong opinion 

preferring preferring of advice and a wom of caution to prosecution of 

the offerder. In the words of the researcher: 

"'!be asSUlrptioo of oonsumer agencies is that nonnally advice 

or a warnir¥] is sufficient when dealing with the majority of 

rusinesses. Prosecutioo is regardEd as superfluous if a 

rusiness will voluntarily introduce genuine safeguards to 

avoid future ~oing. '!he exercise of discretion is 

utilitarian and the crucial question is whether a oourse of 

action ensures future obEdience to law.... '!he argument is 

that law enforcement involves the prevention of crime,and 

advice or cautioo can achieve this in ItOSt cases. In this 

view, the number of prosecutions is not the primary stamarCi 

for evaluatirv3' an agency,and its success is better judgEd by 

their absence. Prosecution is an admissicn of defeat,far 

other means rrust have failEd in preventin:J 

malpractices" • (113 ) 

Aclcordin] to him, prosecuticn-minded agencies are in the minority and 

may ocniuct sane five times as many prosecutioos per a year as other 

cnnparable agencies. 'lbeir view is that offences should be nora 
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regularly detected arrl prosecuted. '!bey attack the view that prosecution 

is an iIXlication of failure arrl refer to the prevailing policy as one of 

avoiding responsibility arrl usurpation of the pcMer of oourts. They also 

argue that resenbnent may result am:mg businesses if sane offerrlers 

escape prosecution through the exercise of discretion by enforcenent 

officers. It is also their argument that prosecution denonstrates to the 

public that they are bein;J protected by the enforoement of the consumer 

law.(114) 

UndaJbtedlyeach side has got a point. ~ neither extreme on 

its CMIl is oarrlucive to a proper worJdn;J of this legal :regime. Excessive 

reliance on the oanpliance approach is likely to create a feeling aroong 

the general public that no~ is being dale to protect them, it being 

CXJiiiOll sanet1mes to equate protection with apprehension arrl pmishment 

of offerrlers. Besides, it denies courts opportunities for developing arrl 

~ the law. For although the clarity of any law will not 

necessarily deperXi on the frequency am anomt of litigation brought 

urrle:r it, sane cases at least neal to be brought for the soope of the 

law to be explorai. 

But over-zealrus in prosecution is not gocrl either. If, for 

instance, in:iividuals cu:e prosecute::l even for minor violatioos, that may 

be seen as a waste of resouroes arrl may serve to bring the law into 

disreplte, especially if those penalised are generally regarded as 

law-abidinJ. '!be cause of cxmsumer protecticn may further be hampered by 

the fact that cntrts are not likely to deal with cases as fast as they 

are bralghtJ sane delays are to be expected. Nc7.o7 unless in the meantime 

the enforcement officers can obtain an injunctioo to prevent the 
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offender fran carrying on with the challengErl trade practice, they ma.y 

live to learn that a word of caution or advice is rrore effective than 

prosecuting the offerxler. In other words, what is required is an 

attitude which blends these two extremes. '!hus while every effort should 

be made to enoourage oanpliance with the positive obligations imposErl by 

the law withaxt resorting to sanctions, in appropriate cases 

prosecutions shculd also be brooght without any sense of guilt. 

Now although it is not easy to draw the line between cases where one 

0JUrSe of acticn would be I1Dre appropriate than the other, factors can 

be given which should influence the decision whether or not to prosecute 

the offerxler. '1hese factors include the trader's past record, the 

gravity of the offence am its effects, the feasibility of his changing 

his ways withaxt the intervential of any penalty am how widespread the 

trade practice involved is. For if a trader has no previous record of 

violations am the oontraventian in questial is not serious both in 

nature am effect, a word of advice or caution may not be out of order 

especially if he shows willingness to change. But if the offence is 

serious, that justifies prosecuticn even if it is the first to be 

ocmnittErl by him. Similarly, even if a malpractice does oot oonstitute a 

serious violaticn of the law, it slnlld still be the subject of 

prosecuticn if it is widespread. In both cases the point is not so much 

that a cauticn or ~ce would not do the job as that the decision to 

prosecute would accord with the general expectatioo of the plblic. 

But apart f:ran the way in which the law should be enforCErl, there is 

another point which needs to be made here. Enforcement officers 
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themselves need to be :re-organised. Instead of leaving it to each 

statute ooosidered here to detennine who is to police canp1iance with it 

and what powers he is to have, it is subnitted that a CU(UUl pool of 

oonsumer enforcement officers sOOuld be createrl. Although there may have . 
to be division of :responsibilities a100g- the lines of the statutes, the 

officers would all be working UIrler one organisatiem am supervision. 

That would :release police officers am custan officers fran enforcing 

oonsumer law and leave them to oancentrate em their more usual tasks. 

The biggest advantage of this wou1d be to rEI10Ve the uncertainty about 

the enforcement of the Mercharxtise Marks Act. Furthermore, the 

~t would facilitate t.ra.iniB;J of the offioers a.rrl unify the 

enforcement procedures am strategies. 'Dlat in tum oould result in a 

reducticn of the cost of law enforcement. Besides, it aJUld make the 

task of keeping reoo:rds of ocntraventicns and cx:mplaints easier am 

inprove cxmm.m:icaticn with the ocnsuming tm>lic. Mxeover, such an 

organisaticn oalld make eva1ua.tioo of the impact of law am its 

enforcement procedures, a lot easier. 

b) Penalties 

Once an offence has been proved the court has two choices of 

penalties to impose: a fine and in default of payment, imprisonment or a 

fine am impriscunent. '!he maximum annmt of the fine a.rrl the perioo of 

inprisc:nnent are fixed, it beiBJ left to the orurt to lower it in 

aoc:xJJ::Cance with the gravity of each offence. A distinction is made, 

hcMever, between a first oonvictioo am any subsequent ocnvicticn-the 

fanner attracting a heavier sentence than the latter. For instance, 
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under the Mercharrlise Marks Act, a first conviction attracts a fine of 

£100 and imprisooment for one year whereas the penalty for a secorrl or 

any subsequent oonvicticm is £200 and imprisonment for two years. (115 ) 

Ani the position is the same urrler the Control of Goods Act except that 

the tenns of the priBal sentences are six nonths and one year , 

respectively. (116) 

Apart fnJD these penalties there is also provision for confiscation 

of the goods involve::1 in the cx:mnission of the offence. (117) Section 

24 (1) of the Merchandise Marks Act states that up::n convicticm for an 

offence urrler the Act, the jooge or magistrate presiding at the trial 

may, in additicm to passing sentence, declare goods in respect or by 

means of which the offence was cxmn1tted to be forfeitErl unless their 

amer or any persal interested in them shcJ..ls cause to the contrary. 

'lbereafter the forfeited goods vest in the government and may be sold, 

destroyed or aw.ropriated to it. (118) 

Forfeiture is ~loyed regularly in criminal cases am there is 

not:hiD;J to suggest that it is not usErl with similar regularity in 

oonsumer offences. Iblever it is rare for a oourt to impose the maximum 

sentence prescribai by the statute for any offence. Similarly, it is not 

aotUwn for oourts to inq:Iose a prison sentence in these offences; roore 

<XIdlOll is to impose a fine. Ani that briB;}s into questim the argument 

that prosecuticm of recalcitrant traders has a deterrent effect on those 

ccnvicted as well as others who might be inclined to break the law. As 

Cranstal says, because hlsinesses are prate to calculate the utility of 

a ooorse of actioo., they may be slCM to c'har¥;Je unlawful behaviour unless 

the taBjible and symbolic gains of doing so by far ootweigh the 
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loss. (119) '1h1s if the financial benefit fran a trade malpractice 

outweighs any possible loss resulting fran involvement in it, the trader 

is likely to opt for the malpractice unless he is preventerl fran doing 

so by other reasons such as a sense of social respansihili ty. It is for 

this reason that civil law is a weak instrument of consumer protecticn. 

As b.lsinesses koow that few consumers manage to bring civil acticns an::l 

that not all the actions succeed, they will find the eo::manic 

disincentive attach~ to predatory practices not wholly prohibitive. 

But the positicn is very much the same in respect of the criminal 

law. As irrlicated abaYe, the present arr~t in Malawi provides a 

very low number of enforcement officers. What this means is that on the 

whole the probability that a trader who contravenes the law will be 

apprehelD~ is very low. Besides, even if he is appreherrl~, there is a 

chance that he may just get away with a mere caution. Furthenrore, 

sOOuld he be prosecuted, he might be charged a fine which may not make 

any significant dent em retums fran the offence. For example, it has 

been observe:i that the average fine per offence ~ during the first 

six years of the Trade Descriptions Act in Eng1arD was £76 although the 

maximum then was £400 per offence. (120) No woo::1er one author has 

described the administraticn of these criminal penal ties as being 

'little JOOre than a reasonable license fee' for traders to engage in the 

prohibited trade practices. (121 ) 

Now it is sanet1mes thought that this problem could be solved by 

raisir¥] the ceiling of these fines. But what does not seem to be 

malised is that for there to be any real change at all, these penalties 

must at least be able to play the role of forcing the offerrling trader 
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to disgorge profits acquired or likely to be earnErl fran his offence. 

Arrl at the nonent, that is not the object for which criminal fines are 

imposed; they seem to be usErl IlOre to inflict econanic 

~shment(although even that is doubtful) than to extract illegal 

profits. (122) '!bus although no doubt there is an argument for raising 

the maxinrum level of fines imposable for these offences, there is also 

neErl to examine the effect which any particular fine is likely to have 

an the offerxler. And that requires taking into consideration the profits 

which the offender stands to gain fran the offence and the seriousness 

of the offence in tenns both of the eocnanic loss which it inflicta.i or 

threatened to inflict an oonsumers generally, am of the gravity of the 

aoOOuct involvel. (123) In ocnsidering the first factor, the court would 

have to take into aOOC1JIlt(124) 

a) the size of the offender's business; 

b) the daninanoe of its position in the market for the goods invol vel; 

c) the extent am intensity of the challer¥JOO. caOO.uct; 

d) the offender's financial starrling am his ability to pay any fine 

which may be imposed am 

e) the pxoportioo of the challengei caxiuct to the offerxler' s overall 

activity during the period in which the offence was cx:mnitta.i. 

Criminal Sanctioos under the Hire-Purcbase Act 

'!he Act imposes criminal sanctioos to ensure fair exchange in credit 

agreElt&lts cnly in two instances. First, where the purchaser asks the 

suwlier for either a CDf1Y of the agreement or a signa.i statement 

showi.n:3 the fcmner's financial acoount umer the agreement 
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and without reasooable cause, the supplier fails to canply with the 

request. (125) Seoorrl, where the p,IrChaser gives the supplier a 

negotiable instrument in respect of any liability un:ier the crOOi t 

agreement and the latter fails to write on the instrument or on the 

agreement, that the instrument has been given for that purpose. (126) In 

other words, it is not a criminal offence to fail to canply with 

oanpulsory disclosure or financial provisions of the Act or to supply 

false or misleading infonnatioo while ccmplying with the disclosure 

provisions or to contravene aIrJ provisioo of the Act for the protection 

of the p,IrChaser. AID even in the two cases where criminal sanctions are 

available, there is 00 unifonnity as regards the mens ~ which should 

be proved to establish the offences. 'lhe first seems to require proof of 

fault on the part of the supplier while the secn'rl has the hallmarks of 

a strict liability offence. Furt:heIroc>re, the supplier has no defence to 

these offenoes so that he may be ocavicted of than even where he could 

not have avoided oontravening the law. Besides, the Act does not provide 

for policing cxmplianoe with its provisiCl'lS, incltrling sections 8 and 13 

which create the two criminal offences mentioned above. 

By CDltrast, sectioo 167(2) of the Fnglish Consumer CrEDit Act 

provides that it is an offence to oontravene regulations made under the 

Act relatirv] to inter alia, 

1) infcn:matioo which must be disclosed in advertisements which inUcate 

that the advertiser is willing to supply credit or to enter into a 

regulatEd credit agreement with aIrJ oonsumer( 127) ; 

2) informaticm which must be disclosed to the debtor before a regulated 

credit acp:eement is made(128) and 
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3) the fom am content of quotatioos which give to prospective 

custaners information about the tenns on which a credit supplier is 

prepared to do business. (129 ) 

It is also an offence for the supplier of oonsumer goods to supply such 

goods to a consumer which contain a statement or to furnish the consumer 

p.IrSUallt to a consumer transactioo with a statement 

a) about the consumer's rights against the supplier in relation to the 

goods or 

b) which sets out or describes or limits those rights 

wit::halt there beiD:J in close proximity to that statement another 

statement which clear am ccnspicuous, to the effect that the first 

statement does no affect the oonsumer's statutory rights. (130) 

However it is a defence to any of these offences to prove that 

i) the alleged act or anission was due to a mistake or to reliance on 

infonnation supplied to the accusErl or to an act or anission by 

another person, or to an accident or sane other cause beyond the 

accused's cxnb:ol ani 

ii) that the accused took all reasooable precautions and exerciSErl due 

diligence to avoid the alleged act or anissicn by himself or any 

persal umer his cxnb:ol. (131 ) 

And to ensure ~lianoe with these criminal law stamards am other 

stamards created by the Act, section 161 places a number of authorities 

tmder a duty to enforce the Act am all regulations made under it. 

It is therefore subnitted that apart fran refonns to the criminal 

statutes relatir¥;J to statements ahoot goods which have been proposed 

above, there is need to provide that subject to the defences of 



416 

mistake, accident, reasonable precautioo, etc, it should be a strict 

criminal offence to fail to canply with disclosure am financial 

provisions of the Hire-Purchase Act or to supply infonnation ~suant to 

those provisions, which is false or misleading or to contravene sections 

7, 8, 13 am 21 of the Act. Am to be in line with the other statutes 

discussed al:x:we, the pc:MerS of the enforcement officers who police 

canplianoe with those statutes should be extendErl to include policing 

canpliance with the Hire-Purchase Act generally, am with the criminal 

stamards suggestErl here, in particular. 
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CliAPrER 8 

AIIoDNIsmATIVE cnnROL OF UNFAIR EXCHAtQ 

One point which emerges fran the discussion in O1apter 7 is that the 

present ccnsumer criminal law regime in Malawi will not have the desirerl 

deterrent effect on traders who engage in 00l'lSUIIm' malpractices. That 

weakness derives partly fran the distorting effect which the enforcenent 

machinery, incll.ldinJ ooorts am inspectors appoint€rl to enforce 

oanpliance with the law, introduces into the systen and partly fran the 

way in which the law was conceived. But even if cants at least do adopt 

a IOOre positive attittrle am impose sentences in oonsumer offences which 

accord with the object of ocnsumer protecticn, the case by case approach 

of jtrlicial control can not ensure general oc:rnpliance by traders with 

the law or allow systanatic evaluatioo of how the system is working. 

In other jurisdictialS the answer to that problem has been fourrl in 

regulatin] the trade usin} administrative control. '!he expression 

, administrative ocntrol' has been used here instead of the nx>re familiar 

'lioensiDl systan I, for a reason. Strictly speakir¥] this sort of oontrol 

involves IOOre than the granting of licences; it also involves 

supervisicn of the regulated trade, performance of routine 

administrative work arisinq under the regulating statute, adjmicatioo 

of cases am 1nvest1gaticn of Ila'l-oanplianoe with the statute. 

Calsequently it is felt that the WOI.'ds 'administrative oontrol' are IIklre 

expressive of what actually happens than the expressicn 'licensing 

system'. 

As will be shown below, Parliament in Malawi has already employej 
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administrative control to regulate business. And fran that experience it 

is possible to say that the importanoe of this type of regulation lies 

in the fact that it can be macle to achieve the best of a rrumber of 

worlds. It can use trial-type methods of adjuUcation, use special 

expertise in the adjudication process, make policy in politically 

contentious areas am achieve oanpliance with the law by those regulatErl 

without the risk of cQienatJn] them fran those entrustErl with 

law-enforcement. But in spite of the familiarity of administrative 

control, there are a number of unsettlErl issues abcut its fom, 

operatim am its IOOde of regulation. And it is with these problems that 

this chapter is largely conoemed. 

8.1 'Ihe Mechanics of Mministrative Centrol 

The way in which this control works is that Parliament sets up a 

licensing autlxlrity with power to issue licences to persons interning to 

carry out business in the regulated trade, to create stamards to be 

satisfiei in omer to get a licence am to oo-onUnate the system. No 

person is allowed to carry m the designatei b.lsiness unless he has 

applied for and OOtained a licence fran the licencing autOOri ty. '!be 

granting of the lic:BlOe is oot a matter of course; it deperrls on whether 

or not the applicant has satisfied the authority abcut his fitness to be 

lioensa:l according to the starXlards already referred to. Besides meeting 

these starXlards, the applicant may be required to supply the licencing 

autOOrity with certain infonnat1al relatinq to the applicant I s rosiness. 

'!be power to decide whether or not to grant a licence may vest in the 

licenciB:J a\ltJx)rity or a governnent Minister. In the former case, the 
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Minister is given the power to review the authority's decision at the 

instance of an aggrieve1 applicant for licence. Although Malawi 

statutes, as will be sho.rm belCM, make the Minister's decisien final in 

either case, it is arguEd that an appeal can be lodgerl against that 

decisien to a court of law en a point of law. 

Apart fran the Minister's power to fix finance charges which can be 

charged in credit agreements (1), there is no general administrative 

oootrol of the calS1.lIIIer credit irrlustry in Malawi. I-JcMever there is an 

exatrple of this basic fom of administrative control \.lIrler the 

Seoc:n:I-Harrl am Scrap Metal Dealers Act. '!be object of this Act is not 

calS1.lIIIer protectioo but nevertheless its stmy gives an insight into heM 

the system might operate if used as a tool for the protection of 

oaurumers. It should perhaps be menticned here that altOOugh the ward 

'licensing' has so far been used in oonnection with this regulatioo, its 

use will new be restricted. '!he word I registration' will be usErl mare 

frequently. Sane autOOrs have distinguished these words. (2) But under 

Malawi statutes which will be discussErl in this chapter, 'registratioo ' 

is used interchangeably with the word' licence' as used urrler the 

ED:Jlish Caurumer Credit Act. Am it is for that reason that the fanner 

will be used na:e widely here. 

8.2 Administrative Cbntrol 

under the Secxnl-Harrl and Scrap Metal Dealers Act 

Sectioo 4 (1 ) of the Act provides that no person can carry 00 the 

business of a seoaXI-hani or scrap metal dealer tmless he is registered 

as such urxler the Act. Oc:ntraventioo of that provisicn is an offence 
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pmrlshable by a fine of £500 and imprisonment for 1 year. (3) Section 

3(1) creates a registering authority who, subject to the directions of 

the Minister, is respcnsible for the general administration of the Act. 

Applicatim for registratim or for its renewal must be made in the 

prescribed. fonn to the registering authority at whose discretion the 

applicatioo can be granted or refu~. ( 4) AId except with the ex>nsent of 

the Minister, the registering authority can not register any person 

unless he is satisfie:1 that that persoo 

1. is a resident of Malawi 

2. has not been convicted of an offenoe urrler the Act and sentenced for 

it to a fine of £10 or IOOre or to imprisonment without the optioo of 

a fine 

3. has not been OJIlVicted of any offenoe urrler any fiscal or revenue 

law 

4. has not been convicted of any offence involving fraud or dishonesty 

5. has not within 6 years last past, been oonvicte:1 of an offence urrler 

any written law and sentenced for it to a term of imprisonment 

without the optien of a fine. (5) 

But the Act provides that this provisicn does not lim! t the registering 

authority I s general discretien to refuse to register any persoo urrler 

the Act.(6) 

urner secticn 7 (1) every registered dealer must keep a bound book 

(the dealiB:J book) en his pranises in which to reoord particulars of 

every transactioo in seoaxi-ham or scrap metal into which he enters. 

Particulars to be entered into the dealing book inclooe the description 

of every article received or turehase:l by him, the name and residential 
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a.cHress of the person fran whan the article was received or purchasErl, 

the date am hour of each transactial, the price of the article and 

other particulars which may be prescribed fran time to time. The dealer 

may be requirei by any police officer to produce this book and failure 

to do so is an offence. Besides, it is an offence to fail to enter into 

the book the particulars just enumerate:i. It is also an offence to 

koor.dngly make a false entry into the book or to give a registered 

dealer false particulars about any person'S name or address. (7 ) 

After a dealer has been registered umer the Act, the registering 

authority can, with the approval of the Minister, revoke the dealer's 

registratial. But that power can rot be exercised unless 

a) the registered dealer fails or refuses to CXll1ply with any tam or 

c:xn:litia'l upcm which he was registered or 

b) the authority is of the opinia'l that by:reasal of any structural 

alteratioos the premises in which the registered dealer carries on 

his business as such have beoane unsuitable for the business or 

c) the registered dealer has been ocnvicta:l of an offence which WOlld 

have rerden:d him unfit to be registered in the first place or 

d) the registerirv:J authority is of the opinioo that the dealer has 

faile:i to make entries or has made misleading or inaccurate entries 

in the dealing book which he is supposed to keep on his premises 

umer the Act.(8) 

Q:1ce the registering authority has made the decisial, bIt before he 

carries it rut, he I1llSt infonn the dealer in writing that he inteIrls to 

revoke his registraticn as of a date not less than 1 IOOnth or nr:>re than 

3 II01ths fran the date of the notice. (9) '!he dealer who receives such 
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notice has the right within 7 days of rec:!eiving it, to appeal in writing 

to the Minister against the decisicn of the reg-istering authority. 

Whatever decisial the Minister reaches on appeal is final am is not 

subject to review by any ooort of law. (10 ) 

Besides, courts have pc1Iler to order cancellation of any registration 

granted urner the Act. Sectial 18(1) provides that if any reg-isterErl 

dealer is CXJnvicted of an offence urrler the Act or tu'Xier any fiscal or 

revenue law or of an offence involving fram or dishonesty the presiding 

ooort may, in additioo to any penalty it is allowed to impose, order 

canoellaticn of his registratioo either at its C7tI11 initiative or upon 

request by the prosecution. Once such an order is made, a oertified oopy 

of it must be sent to the reg-ister1r¥l authority who will strike the 

dealer' s name fran the register as socn as the order becanes final. (11 ) 

It is perhaps worthwhile to make a few observations about these 

provisioosJ Ilm"e will be said as the chapter develops. First, if this 

lOOdel were applied to suppliers of goods 00 cre:1it, there would be need 

to add that en top of the requirements for registraticn which have been 

given, the supplier should satisfy the registering authority that he has 

not involved in any reasaJably serious unfair practice against his 

custaners or in breaches of any duty owed to them by virtue of any 

statute, CXJntract or principle of law. 

Seccr1d, there may also be need to pn:Nide that as a pre-ooaUtian 

for registraticn, the trader should supply the registering authority 

informatian relatin;J to the trader's business. That is already the case 

under the Insurance Act of Malawi. '1t1e Act provides that once an insurer 

has been registered, he must notify the registerir¥;J authority in writing 
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of the situation of his principal office in Malawi arrl the name of his 

principal officer in that oountry. If the insurer changes the address of 

the office or appoints a new principal officer, he must give notice in 

writing to the authority within 21 days of the change or appointnent. 

The insurer must also infonn the registering authority in writing of the 

name arrl address of every person entitled to act 00 his behalf. (12 ) 

Furt.henoore, sectien 17 provides that within 6 IIDIlths of the errl of each 

financial year, the registere:l insurer must prepare arrl suhnit to the 

autOOrity in prescribed fonns inter alia 

a) a certificate by an actuary approved by the authority as to the 

solvency of the insurer and 

b) a balance sheet sharlnq the financial positioo of the insurer's 

insurance business at the close of that year am 

c) a profit and loss aoooont in respect of insurance rosiness carried en 

by the insurer in that year and 

d) a revenue aoooont in respect of life insurance rosiness, if any, 

carried 00 by the insurer in that year. 

Besides, if he is a life insurer, he must cause an investigatioo to be 

made into his financial posi tim by an actuary approved by the 

regist:eriDj authority. (13 ) 

Now although it is oot proposed here that suppliers of goods 00 

credit should also be requirEd to supply infonnatioo of a similar 

nature, it is felt that the registering authority should be apprise:i of 

how such traders carry out their business. Am the way to achieve this 

is at least to require that the traders should supply to him oopies of 

credit agreements and security agreements enterei into over a periai 
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which the authority may prescribe. '!he registering authority should also 

be left to prescribe fran time to time other pieces of infonnation which 

traders should supply to him to enable him perfonn his functions. 

Thilrl, it was seen that umer the SecoIrl-Ha.rrl a.rrl Scrap Metal 

Dealers Act a trader can appeal against a decision to revoke his 

registratim rut he does not have a similar right with respect to 

refusal to register him or to renew his registration. NcM while it is 

not intended to challenge the wisdan of that, it is felt that where the 

registeriB; authority is oot satisfied with an application for 

registratim or for its renewal, he must at least allCM the applicant to 

make representatialS m the causes of that dissatisfaction. As will be 

shown belCM, umer the Autaootive Trades Registratioo am Fair Practices 

Act, the trader is allowed legal representation or to be present in 

persoo when the registeriB; authority un::ler that Act ooosiders his 

applicatim for registratim or for its renewal. Besides, he is allowed 

to make repr:esentatioos at the hea.rinq am to acHuoe evidence or produce 

documents in support of his applicatim. Am urXler the English Consumer 

Credit Act, if the lioensiB; authority is not satisfiErl with an 

applicaticn for a licence, he I1l1St ootify the applicant that he is 

miIded to tum dc::Mn the applicatim or to grant it in tenns which are 

different fran those applied for. (14) 'Dle ootioe IlUlSt give the lioensinq 

authority's reasons for so deci<liB1 am invite the applicant to subnit 

to the authority representatialS in support of the cha.ll~ 

applicatim. 'nle MRT, as the ootioe is callErl (15), is not a decisim to 

refuse a lioenoe rut a means of eliciting nme evidence m any matter 

which raises serious doubts in the authority's rnirrl as to the 
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applicant's fitness for registratian.(16) 

Fran what has been said so far, it is possible to see that this 

basic fonn of administrative control has a rrumber of advantages. It 

ensures not ally that only those who meet st.a.rrlal:ds prescribed by 

Parliament are allowed to enter the designats:i trade rut also that those 

standal:ds are adherEn to by the traders in the actual running of the 

business. Besides, the fact that the oontrol is exercised by ane body 

ensures unifonnity in the stanJards themselves aOO. in their 

enforoement.(17) r.t:>reover, the requirement that traders supply to the 

register!n;J authority infonnatian relating to their rosiness gives the 

authority valuable aooess to the way in which the regulatm trade 

operates. It also gives him insight into the character and identity of 

participants in that trade am their activities. '1hus it makes 

evaluatian of the systan relatively easy. Furt:heJ:m:>re, the nature of the 

regulatian itself allows a proper balance to be struck between dealing 

with unaocept:able business practices and enocmagement of traders to 

carry en msiness in that trade. Am finally, by granting the 

reqister!n;J autOOrlty wide discretion in the perfonnance of his 

flD'lCtials (18) am drawinq the stamams to be applied in deciding 

whether or not any persal is to be allowed to can)' an business, in wide 

terms, it is made possible for the authority to take actian against a 

trader for ~ in unaooeptable practices which are not prohibited 

urder any law.(19) 

8.3 '!be Extent of the O::ntrol 

But ate najor weakness in this basic form of administrative control 
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lies in the fact that where the registering authority is satisfierl that 

a registered trader has failed to meet the cxn:1i tions for his 

registratim, am the authority decides to take actim against him, the 

authority has virtually ale optim: to keep the trader out of business 

tEmporarily or permanently. It is arguable that this deprives this fonn 

of regulatim of the deterrent effect which it is said to have en 

business malpractices. For because of the extent of the effect which 

such a sanct1m may have en the recalcitrant trader a.rrl his workforce, 

it is foreseeable that the registering authority will impose it very 

sparingly. In other woms, there will be cases where that sanction ought 

to be imposed rut the authority will mt impose it. Consequently, it has 

been suggested that the authority shalld have pc:Mer to impose a number 

of sanctioos ranging fran reprimard, fines to suspensien or revocation 

of the registratim. (20) 

But perhaps the real issue here is not ooe of what sanctions the 

registering authority should be all.c:Me:1 to impose but of what fom this 

administrative ocntrol shcW.d take. Should its regulatim be merely 

t:hrrugh the threat of withdrawing fran a recalcitrant trader the right 

to carry m business or sha1ld the ooo.trol be wider, arx:l hovI much 

wider? '!be administrative ooo.trol with which this discussion has been 

ocnoerned so far has been re£erra:! to as 'basic' all almg because it is 

based at ~tial between the registering authority, oourts of law 

arx:l priIrary law enforcers appointed to police CXJ1lPliance with the law. 

'!be courts bear the responsibility not ally of settling di~tes between 

those regulated am their custaners rut also, together with the primary 

law enforcers, they a&dnister criminal sanctions against any trader wOO 
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ccntravenes standards of fairness prescribed by Parliament for the 

protection of those custaners. And the administrative control 

administered by the registering authority is intendEd to increase 

pressure al traders to canply with these starrlards of fairness in their 

C'OIXiuct of 1:l.1siness. Now if the authority's powers are increased so that 

he can impose the suggeste:! sanctions, the difficulty will be h.cM to 

justify the power of oourts and primary law enforcers to administer 

alroost the same type of sanctiCXlS in the same area. 

To underst:arXi this problem, we can look at the set up under the 

United states Unifann Consumer Credit Code. Where a creditor fails to 

canply with certain provisions of the Code, the debtor is grantEd civil 

remedies against him. For instance, if the creditor violates secticn 

3.511 which regulates the length of intervals within which re-payments 

of the debt by the debtor are to be made under a regulatEd loan 

agreement am the maxinun size of each instalment, the debtor is oot 

obliged to pay finance charges payable under that agreement and can 

recover fran the crEditor or his assignee, an annmt not exceErling three 

times the annmt of finance charges payable under the agrement. (21) 

Furt:he.nIDre, it is a criminal offence to dernarrl finance charges which 

are in excess of the rates pexm!tted under the Q:Xle or to violate 

disclosure provisioos of the Code. And detenninatioo of matters caught 

by these provisiCXlS is a functial of the courts. (22 ) 

But parallel to that juticial exntrol, the Code creates a 

registeriBj authority called the Mministrator, who wields OCIlSiderable 

power, inclutiBJ the discharging of quasi-juiicial functiCXlS. He can 

examine the CXI1duct of 1:l.1s1ness and records of every perscn licensed 
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(23) UIrler the Code (24). Similarly, where he has probable cause to 

believe that any person has engaged in an act which is subject to actioo 

by the Mninistrator, he can investigate that person I S rosiness to 

detennine whether or not the act has been ocmnitted. (25) And for this 

purpose, he can administer oaths, subpoena witnesses aId ccmpel them to 

adduce evidence or prcrluce anything" which is relevant to the 

investigatioo. (26) If the act is proved, the J\dministrator can order the 

trader to cease am desist fran that oonduct (27) or require the trader 

to give him a written assurance that he will not engage in that corrluct 

in future. (28) And all this is in addition to the Mministrator ' s power 

to susperr:i or revoke the trader's licence (29) am to bring a civil 

action to restrain any trader fran violating the Code or fran engaging 

in unocnsciooable am fralilulent practices in the course of his rosiness 

(30) or to claim refunds 00 behalf of debtors who have been made to pay 

finance charges which are in excess of maximum rates set by the Code or 

to recover a civil penalty against a cnrlitor for wilfully violating the 

Code. (31) 

'lhis set up is similar to the m:xle of oontrol under the Second-Hand 

am Scrap Metal Dealers Act. In both cases administrative oontrol arrl 

j tDicial control are supposed to oanplement each other. Of course the 

major difference is in the extent of the registering authority IS pc1tIerS. 

Under the Code he is in a position to deter traders fran unfair 

practices without adversely affecting participatioo in the regulate:] 

trade. 

Now that IlDiel can be oontrastErl with the position umer the 

AutatDtive Trades Registration am Fair Practices Act. Here the 
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regulation involves perfonnance by the registering authori ty of 

functions performed by his counterpart under the basic administrative 

control as well as those ordinarily performed by courts of law. The 

authority can not impose fines or prison sentences but he can caution a 

recalcitrant trader, suspend or cancel his registration or order him to 

canpensate anyone of his custaners who is disatisfied with the trader's 

perfonnance of the contract between them. 

The Autanotive Trades Registration am Fair Practices Act was passed 

by the Malawi Parliament to provide for the registration of persons who 

are engagai for profit or reward in autanotive trade (32) business and 

for the protection of the general FUblic in that country from unfair or 

unconscionable practices by such persons. (33) The Act creates a 

registering authority called the Autanotive Trades Registration Board 

(34) (hereinafter referred to as the 'Board') which canprises 7 

pezmanent members drawn fran the Price Control Board establishe:l mrler 

the Control of Gcxxls Act, the ruling Malawi Congress Party and the Plant 

am Vehicles Hire Organisation. (35) The functions of the Board are 

1) to advise the Minister on matters relating to 

a) the maintence am improvanent of the services,facilities and 

workmanship offerai to the FUblic by ccmnercial garages in 

Malawi; 

b) such matters concerning the autanotive trade as the Board deans 

fit am 

c) any question ooncerning the trade which is suJ:mi ttai to the Board 
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by the Minister for its opinion and advice; 

2) to keep and mrlntain a register of ocmnercial garages and their 

proprietors in Malawi and 

3) to hear oanplaints against ccmnercial garage proprietors and to make 

reocmnendations to the Minister on those oanplaints. (36) 

And just like in the basic fonn of administrative control, it is an 

offence to carry an the b.lsiness of a ocmnercial garage wi thout being 

registered as a registere1 garage proprietor and without the premises an 

which the rosiness is carried an being registered as a garage. (37) It 

shculd perhaps be aCHed here that an applicant for registration under 

the Act is entitled to attend in person or to be represented by a lawyer 

at the hearing where his application is considere1. He is also entitled 

to be heard and to adduce evidence in respect of any matter relevant to 

the applicaticm.. (38) However the decision whether or not to grant the 

applicatioo lies not with the Boal:d rut with the Minister. The function 

of the Board in this respect is to consider the application in the light 

of the evidence produced by the applicant and then to serrl the 

applicatioo together with the Board's reocmnendation(s) en it to the 

Minister. (39) 

'!be Board also has power to investigate the rusiness conduct of any 

trader registered UIXler the Act. Sectien 29(1) provides that the 

Minister may at any time direct the Board to investigate the business 

activities of or any specific act done by the trader in the course of 

his autanotive rosiness. Besides, the Board has power to initiate such 

an investigatien if it believes that 

1. in the oourse of his autaooti ve trade rosiness, the trader engages in 
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practices which are dishonest, fraudulent or unoonscionable or 

2. in spite of being cautioned under section 24(1 )(b) of the Act, the 

trader has krlc:MinJly contimled to amnit acts similar to those which 

gave rise to the caution or 

3. the trader has wilfully failed to oanpensate a canplainant contrary 

to a decision of the Minister under section 24 (1 ) (b) or 

4. in spite of the suspension of his registration pursuant to a decision 

of the Minister under section 24 (1 ) (c) or (d), the trader has engaged 

in autcm:>ti ve trade business contrary to the tenus am corrlitions of 

the suspensioo or 

5. the trader has been convicted of an offence which renders him unfit 

to continue in business as a registered garage proprietor. 

h3ain, the trader is entitled to attem the heariD] of the case against 

him am to adduce evidence on any matter under investigation. ( 40 ) 

However it is unclear whether or not he can be legally represented at 

such a hearing. But after exnsidering the evidence and representations 

made at the heariB:J, the Board must send a report to the Minister on the 

case, together with any documents which may have been produced, and the 

lxlard IS recxmlerdation as to whether the trader I s registration should or 

should not be cancelled. (41) Am whatever decision the Minister reaches 

on the matter is final am can not be appealed against to or be 

questiooed by any court. Besides, the Minister can not be required to 

give any reasoos for the decision. (42 ) 

On top of this, there are juiicial functions to be perfonnerl. 

Sectioos 23 (1) provides that any persal who has had any work done en a 

motor vehicle or any new accessory or device attached to any IOOtor 



441 

vehicle or engine or to any part of that vehicle or engine at any 

registered garage can lodge a written complaint with the Board against 

the registered proprietor of that garage within 90 days of the work 

being done or of receipt of the statement of charges for the work, 

whichever canes first, if 

a) he is disatisfied with the workmanship or the manner in which the 

work was done or 

b) the work done was unnecessary or 

c) replacement parts fitted to the motor vehicle or engine or part were 

of inferior quality or not reasonably suitable for the purpose for 

which they were fitted or were secorn-harrl parts fitted without his 

knCMledge or consent or 

d) parts unrelated to the work were rE!l'llO\Ted from the motor vehicle or 

engine or part without his kn<::Mledge arrl consent arrl were replaCErl by 

part of inferior quality or 

e) when rEHlelivered to him, the vehicle or engine or part was unfit for 

inlnediate use and no warning was given to him about it or 

f) the statement of time attrib.lted to the work am chargoo for was 

false or the chal:ges dsnanded were unreasonably high or 

g) the garage failed to ccmply with section 33 of the Act which imposes 

certain duties on a garage proprietor who in the course of repairing 

a rotor vehicle or engine or part rem:wes or causes any part of the 

machine to be replaced. ( 43 ) 

If the Board believes that there is anything in the oomplaint which 

needs investigation, it will fix a date and place for a hearing and 

inform the oanplainant and the defendant accordingly, otherwise once the 
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Board has scrutiniSErl the CXJnplaint, it will just forward the case to 

the Minister together with the Board's recarmerrlations on it, for his 

decision. But where a hearing is fixed, the notice to the defendant must 

specify any matter in the oanplaint which the Board wishes to 

investigate at the hearing. (44) As in the case of other investigations 

under the Act, the defendant trader is entitled to attend the hearin:} in 

person am to adduce evidence on any matter under scrutiny. ( 45) Besides, 

the Board can sunman witnesses to give evidence on oath or to produce 

documents (46) am the Secretary of the Board or any person acting on 

his behalf is ernpc:Mered to administer the oath. (47) 

Once the prooeedi ngs are oanpleted the Board must consider the 

evidence adduced am 'without undue delay' suJ:rnit a report on the case 

to the Minister together with any docwnents which may have been prcx1uoed 

at the hearing, am the Board t s recarmerrlations on the case. (48) '!he 

Minister has a number of options in such a case. Section 24 (1) provides 

that in the light of the Board's recarmerrlations am such other matters 

as he may ooosider relevant, the Minister may decide that 

1. the CXJnplaint be dismisSErl or 

2. the trader shruld ocrapensate the CXJnplainant in a stated sum am 

additiooally, be cautiooed or in the event of his failure to pay the 

CXOlrlpensatioo within a stated time, his registration in respect of the 

garage involved be suspeOOed or cancelled or 

3. the trader's reg1straticn in respect of the garage be suspetXied for a 

specified period of time am upcn such tenns am oarrlitions as the 

Minister may deem fit or 

4. the registration of the trader in respect of that garage or all 
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garages registered urrler his name be cancellErl. 

And just as in all case where the Minister has to decide a matter Wlder 

the Act, his decision is final am can not be questionErl by any court of 

law nor can he be required to give his reasons for the decision. (49) 

Besides, the Act gives the Minister absolute discretion at any time 

to direct the Boal:d to cancel the registration of any trader in respect 

of any registered garage. (50) But he can also at his discretion either 

direct the reinstatement of any trader in respect of all or any 

garage (s) for which his registratioo was cancellErl or lift the 

suspension of any trader tD3.er the Act. (51) And it is perhaps worthy 

noting here that cancellation or suspension urrler the Act may be general 

to apply to all garages for which a trader is registerErl or it may be 

particular am be oonfined to one or roore of those garages specifiErl in 

the Minister's order. (52) 

Now insofar as di8p1te-settlenent is oonoerned, this m::xiel creates 

duplicity. A oonsumer of autaootive trade services who is dissatisfiErl 

with those services has the right u.mer oc:mn::m law to sue the garage 

involwrl in oc:ntract or tort for damages. Since there is not:hin:J in the 

Autaootive Trades Reg1.stratioo am Fair Practices Act to reroove this 

right fran him, the consumer can either proceed tD3.er the Act or avail 

lWnself of his CXllIlU'l law right. Of CXJUrse whether or not he can take 

advantage of both systans at the same time, is unclear rut that is a 

questicn which is beyaD the scope of this work. Fl:;Jually, it is not easy 

to detennine oonclusively whether this duplicity is justifiable. However 

there are two points about this fcmn of administrative oc:ntrol which are 

too clear to be ignored. 
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First, it adopts the trial-type procedure in the decision of cases. 

'lhus as shown, attendance either in perscn or through counsel is 

allowed; so too presentation of evidence, SUI1IOOl1ing of witnesses and 

administration of oath. But that this procErlure is unsuitable here is 

dElTDlStrated by the fact the J:X'W& to decide cases urrler the Act lies 

not with the Board which has the benefit of seeing the parties and their 

demeanour rut with the Minister who has absolute discretion as to what 

decision he should reach in any case before him. (53) Thus, whatever the 

real object of the Act is, this makes the control set up urrler ita mere 

adj lmct of the government's policy-rnaking machiruny. And in a way that 

casts doubt 00 the wisdan of the duplicity created by the Act. For 

altin1gh the arrangement will make it easier for the government to 

execute its policy for that trade, it is clear that that will be 

achieved at the expense of srooother :regulation. The fact that each case 

that has to be considered must pass thrrugh two stages of scrutiny 

before it is decided, must be t1me-oonsuming to say the least. And here 

it has to be home in mir¥:I that the Minister oonoerned will have a lot 

of claims en his time, of which cases arising un::ler the Autanoti ve 

Trades Registration and Fair Practices Act may not be the roost 

important. It is perhaps in recognition of this fact that at the m:xnent, 

the Act does not apply to the whole oountry rut is oonfinOO to a few 

I.ocal Gcwermnent areas. (54) 

SeocDi, there is the prd:>lem of standards to be applied in settling 

consumer o::rnplaints. '!be Act grants the oonsumer a 'right of actien' if 

the quality of the workmanship of the garage is bad or if the work which 
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it did was unnecessary or was done negligently or if parts fitted to the 

machine which was brought for repair were of inferior quality or were 

not reasonably suitable for the purpose for which they were fitted to 

the machine or the charges denarrled by the garage for the work were 

unreasonably high.'lbese stamards are not defined by the Act curl 

altl'lalgh sane of them are defined by case-law, it is difficult to see 

hc7.f that will help beariD;J in mind the membership of the Board and the 

fact that this is suppoSEd to be administrative, curl not judicial, 

centrol. (55 ) • 

'nlus althoogh this type of administrative oontrol looks glalrorous, 

it is very flawai. Of course even the basic fonn of administrative 

oc:ntrol does create the problEID of justifying the oo-existence of 

ju:ticial control in the same area. Far it oould be argued that if the 

registerir¥3 authority has power to ca.noel or suspend a trader's 

registration arrl the whole administrative oontrol can be set up in such 

a way that the authority can deal with unfair business practices without 

at the same time scaring traders away fran that trade, what is the need 

far a criminal law reqime to apply in the same area. As sha.<m above, 

under sectial 18 (1) of the Secxn1-Hand and Scrap Metal Dealers Act if a 

registered dealer is convicted of inter alia, an offence involving fraoo 

or disha1esty, in aCkiition to any penalty which the oo.Jrt can impose, it 

has power to order the dealer's registraticn under the Act to be 

canoelled. '!be questicn here is why such a case should go to oo.Jrt in 

the first place, why it shalld not be dealt with exclusively under the 

administrative oontrol set up by the Act? In other words, why sOOuld 

ooorts not be oonfined to soluticn of private displtes and let 
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deterrence of unfair practices be left to administrative control? 

There are two answers which can be given here. First, as far as 

Malawi is ooncerned, it has been sham that under the statutes where 

administrative oontrol of rosiness is already in operation, the powers 

given to the reqisterirr:J authority generally do not justify the 

exclusion of judicial oontrol fran the regulatory process. Except under 

the Autaootive Trades Registraticn am Fair Practices Act, his only 

sanction is to canoel the registration of the trader found to have 

eB]Clgel in unacceptable CX>l'¥fuct. He does not have the power to issue 

cease am desist orders or to require him to give the registering 

authority a written assurance that he will not engage in that corrluct 

again. Secxoi, even if such pa.ters are available, it is always felt that 

they must be backed by criminal sanctions in the fom of fines and 

priscn sentences. However whereas society is preparei to allow the other 

sanctions to be administered by administrative agencies, it feels that 

only oourts of law should mete oo.t criminal justice. 'nUs, it is arguErl, 

explains why both in England am the UnitEd States where the licensing 

authority has wider pc:M!rS than his counterpart under Malawi statutes, 

courts are still allotted a very influential role in the deterrence of 

unaCXJeptable conduct. It also partly explains why even the 

administrative oontrol set up urrler the Malawi Aut:crootive Trades 

Registraticn am Fair Practices Act does not inclooe administration of 

criminal sanctions. (56) But whether this way of perceiving justice is 

still tenable, is a question which goes beycn:1 the soope of this 

thesis. 
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6.4 Decision of cases: The role of Policy am Justice 

Now although the question of policy is not essentially in issue in 

this work, it is a trite observation that the government has or should 

have a policy for trade am ocmneroe. It is also a trite observation 

that in areas where 0Idinary consumers are invol vai am the government 

does take steps to ensure their protection, those steps will be part of 

the policy. For that reason, if the coosumer credit irrlustry in Malawi 

were to be regulated through administrative control, one question which 

will have to be answered is whether am to what extent the registering 

authority shcW.d partake of the task of articulating am developing 

overall government policy for that irrlustry. Arrl in essence that 

involves askir¥.:J as to who shruld have the power to decide cases caning 

before the authority, Q'l what grourrls should appeals fran the 

authority's decisioos be allowed or the pc:Mer of review of its decisioos 

be exercisable am who should have the power to make the review or to 

hear the appeals. The point here is that the performance of these 

functions perforce involves articulation of policy. Consequently, it 

will raise arguments about the legal am political legitimacy of 

delegatioo by the government of its power to formulate policy am of heM 

to ensure that the lcnJ-ter:m developnent of that policy takes due 

oonsideratial of the requiranent in decisial-making of oonsistency am 

faimess. Clearly these are questia'lS for a treatise 00 administrative 

law. Nevertheless general observatia'lS can be made 00 l'lcM they have been 

answered in sane of the statutes already menticnn in this chapter. 
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Uncler the Insurance Act of Malawi overall oontrol of the 

administrative regulaticn createj by that Act rests with the Minister 

who has power to 'make regulations prescribing anything which under the 

Act is to be prescribed curl generally for the better carrying out of the 

obj acts curl purposes of the Act' • (57) The decision to grant or rej ect an 

applicaticn for registration or to canoel registration already granted 

is left to the registering authority. Ii:Mwer the Minister has the power 

to review such decisions. '1hus if for the reasons given in the Act, the 

registering authority decides to reject an application for registration 

or to canoel :registraticn already grantoo, he IlUlSt notify the applicant 

or :registered insurer in writing that he proposes to do so curl give 

reaBalS for the decisioo. (58) '!he applicant or insurer can then within 

60 days of the notice lodge with the registering authority notice of his 

intentioo to refer the case for review by the Minister. (59) Sectioo 8 ( 4 ) 

of the Act gi vas the Minister absolute discretion in exercising his 

power of review but whatever decisioo he reaches, the trader wOO 

referred the case for review must be given reasons for the decision. (60) 

Not:hi.r¥J is said as to whether an appeal can be made against the decision 

to a court of law. 

'!be SecaJd-Hard and Scrap Metal Dealers Act does also allow an 

appeal to be made against the decisicn of the registerir¥.; authority to 

the Minister. But unlike the Insurance Act, it provides that the 

Minister's decision 00 appeal is final curl can not be subj ect to review 

by any court of law. (61) Of course umer l:x>th statutes, there does not 

seem to be any qualificatioo on the basis upon which an appeal can be 
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lodgoo.. What is :important is the fact that the trader is aggrievoo. with 

the registering authority I s decision. '!herefore it nrust be asSUl11E:rl that 

an appeal to the Minister here could involve a full re-hearing of the 

case. It can also be ooncluded fran that that on appeal the Minister may 

depart fran a firrling of fact by the registering authority at the 

initial hearing. 

'Ibis view is su~ by the Divisiooal Court in the English case 

of R v Secretary of state for Transport, Ex Parte Olmbria County 

Camcil. In that case a ooach oanpany appliEd un:ler the English 

Transport Act to traffic ocmnissioners for the grant of a road service 

licence. '!be OOWlty oouncil am a rus oc:mpany who had a IOOnOpoly in 

respect of the provision of local l:ns services obj ecte:l to the 

application an the groon:l that if it were grant9i, that wo.Ild be against 

pJblic interest. The ocmnissiooers upheld the obj ecticm am tumoo. dCMll 

the applicati<n. '!he ooach ~ then appealEd against the decision to 

the Secretary of state who aRlQinted an inspector to look into the 

matter. '!he inspector recxmnendoo. that the appeal be d1sm1ssej on the 

ground of public interest. ItM!ver the Secretary of state allowed the 

appeal stating that the OOjectors had not satisfiEd him that the grant 

of the application woold be against pJblic interest. The county CX>UIlcil 

then appealoo. to oourt oonten:ii.r¥] that inter alia, the Secretary of 

State shcW.d not have acted in defiance of the facts foum by the 

inspector. Woolf J disnissed the appeal sayiB}: 

"This ••• subnissi<n ••• does raise a point of principle. 

Is the Secretary of State entitled to depart fran the 

ccnclusions of his inspector on a matter of this sort ? 
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'lbere is no doobt that, subject to his acting fairly and 

giving parties the appropriate opportunity to make 

representaticns, in similar type of enquiries- such as 

highway or planning enquiries- the Secretary of state is 

entitled to differ fran his inspector on firrlirY:1s of fact 

•••• However this type of enquiry is different fran those 

enquiries, as here the Secretary of state is acting as an 

appellatel:xrly to another which is acting ina 

quasi-judicial role, namely, the cxmnissioners. 

In dealing with appeals fran the carmissioners the 

Secretary of state's role is closer to a fA1r6ly judicial 

role than his role when he is deciding a planning appeal. 

Nevertheless, it must be remembered that it is the 

Secretary of state who is giving the decision and not his 

inspector •••• When the matter oanes before him it is his 

decisial and not the deoisicn of his inspector which the 

appellant is entitled to have. If he ocW.d not override 

his inspector's finiings of fact and oonclusions then it 

would not be his declsim rut that of his 

insepectorll. (62) 

'lhe idea of vesting appellate pc:MerS in these cases in the Minister 

seems, as already hintai, to be to ensure that the quest for justice 

does not detract fran the government's pursuit of oonsistency in the 

implementaticn of policy in that particular area. But it oould be argued 

that to the extent that the Minister is allowed to exercise his 

supe1:Visory role in this respect only where the registering authority 
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has entered an unfavaJrable decision against a trader, the authority is 

generally free, if he is so mirrled, to decide cases on the basis of 

preoe:ient or what it considers to be justice, and withaIt the restraint 

of government policy for the trade. Indeed it is also arguable that 

althrugh the actual decisim which the Minister reaches on any appeal 

can not be questioned, that does not rerrcve fran ClCXlrts of law their 

inherent p:::JWer to determine whether or not any action taken by him (or 

by the registering authority) was done within the limits of the 

regulatory statute or the requiranents of the rule of law in general. 

An illustration of that is the English case of R v Assistant 

Carmissioner of Police of the ~tropolis, Ex parte HeMell. Here the 

awellant who was a lioense1 cal:rdriver and sought to renew the licence 

was required by the licensing authority, the assistant oc:mnisioner of 

the meb:opolis, to sux:ply medical evidence of his fitness to hold a 

cab-dri ver's licence. '!be assistant ocmnisioner gave the appellant a 

form to be exmpleted by a doctor of the appellant's choice. A1 though the 

doctor who examinEd him fam him fit, he nevertheless mentionErl in the 

fom a report fran hospital which statEd that the appellant had sufferErl 

fran epilepsy 3 years previously. '!he for.m was then retumErl to the 

assistant ocmnisiooer without beiD;J shawn to the appellant. Because the 

licensing authority was dissatisfied with the doctor's report, he 

~ for the appellant to be seen by a oansultant physician. HaNever 

the authority never disclosed to the appellant the causes of his 

dissatisfactiat with the first report. When the appellant had been 

re-examined the oonsultant physician reported directly to the licensing 

authority that he fourrl it difficult to escape the oonclusion that the 
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appellant had had an attack of epilepsy and wit:l1alt giving the appellant 

a copy of the physician's fin:1ings, the assistant a:mnissioner wrote to 

inform him that his licence 0JUld not be renewErl on the ground that he 

had failEd to meet the requirei maiical stamards. The appellant who 

deniEd ever suffering fran epilepsy or having been diagnosed as so 

suffering sa.tght judicial review of the licensing authority's decision. 

It was held by the Cort of Appeal that although it oould not challenge 

the decisicn actually reachEd by the assistant a:mnissioner, it fOlll'rl 

the decisicn-iDaking process used defective. In the words of Ackner IJ: 

"I [wish to] emphasize that the process by which this 

decisicn has been reachEd is the ally matter which we 

have to consider. It may well be that if the assistant 

ocmnissicner had provided [the appellant] with a copy of 

[the doctor's] report and sought his CXJllUents, he would 

still have reachai the same cxnclusicn. •• But what we 

are ocasidering is whether the decision-iDaking process 

was defective. In my jOOqement it was defective ••• 

because it did not provide [the appellant] with any 

irXlicaticn of what were the cbj ecticns which the 

assistant carmissioner thought disentitlEd [the 

~lant] fran receiving a renewal of the licence and he 

was thereby denied an opportunity of meeting those 

cbj ecticns ••• 'lhls was Wlfair". ( 63 ) 

As already shown, the position is different un::ier the Autaootive 

Trades Reg!straticn and Fair Practices Act. '!here the registering 

authority is like the inspector in the Ex parte Cumbria County case in 
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that his task is merely fact-firding while the Minister has the pcM& 

to decide cases. HcMever the trader is entitled to be present in person 

or to be reprue"tetl by counsel at the hearin;} am to give evidence in 

support of his case. Just as under the Insurance Act am the Secooo-Harrl 

and Scrap Metal Dealers Act, the decision of the Minister is final and 

is not subj ect to appeal to or question by any court of law. But unlike 

these statutes, the AutalDt1 ve Trades Registration and Fair Practices 

Act frees the Minister fran the duty to give reasons for his decision in 

any case CXJllir¥J before him. ( 64) Of <::n.lrse for reasons already given, 

there is oothiI¥j in this to stop a court of law detellllin.irr3 whether or 

not any action taken by the Minister or the registering authority under 

the Act was properly dane. 

As already pointed out, the effect of the arrangement urrler this Act 

is to make administrative control a means of direct oontrol of trade by 

the goverrm:mt. For here the Minister is oot merely a supervisor; on the 

other han:1, he has a roonopoly of all the powers of adjooication urrler 

the Act and subject to the qualificatia'l given above, nobody else can 

decide cases falliBJ under the Act. Arguably this will ensure not only 

that govezliuent policy for the trade is given due attention in the 

decisian-makiD;J process rut also that the policy is pursued with 

consistency. But the arrangement also serves aoother useful purpose. 

Urxier all the other Acts oonsidere:l so far, incllXling the English 

Calsumer Credit Act, the roles of administraticn am adjudication are 

both perfonned by the same persa1: the registering authority. He runs 

the administrative control and decides registration cases am whether 

am how a trader shruld be penalised for violating stamards prescribe:1 
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by Parliament as a pre-oorrlition for that registration. IkMever here the 

role of the authority is largely administrative am his involvenent in 

the decisian-making prooessilpurely that of fact-finding. And when it is 

realised that the Minister enjoys absolute discretion in exercising his 

~ of adjuticatioo and that, as shown a.bove, he can depart fran the 

registerirq authority en a finding of fact, it becanes difficult to 

escape the conclusion that the Minister's powers in the decision-making 

process are exclusive and that the influence, if any, of the authority 

in that process is miniscule. 

Nc:M whether such an arrangement will allow justice to be dane in the 

decision of cases is difficult to tell. It is true that the systan does 

give an aggrieved party adequate opportunity to be heard. He can be 

present in person or be represented by oounsel. at the hearing of his 

case and he can produce evidence or make oral representations in support 

of the case. But that is offset by the fact that the person who decides 

the case has no first-harrl impressioo of that evidence, the decision 

beiB] based en a report made by the reqisterin;J authority on those 

suJ::missials. Furthenrm'e, as just pointed out, the adjudicator can place 

an interpretatien 00 the facts which is different fran that plaCErl on 

than by the registering autOOrity. But ItDre than that, there is no means 

of testing the oorrectness in fact of the Minister's decision since he 

is under 00 obligatioo to give reasoos for his decisioos urrler the Act. 

'Ihus althalgh in the ern justice may be dale, it will not be easy to see 

it as being dale. And de~ at the trend which the decisioos take, 

this may give rise to talk of collusion between the systan and consumer 

or trade interests. 
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Far these reasoos, the better approach seens to be that under the 

other Acts where there is a possibility of appeal 00 a point of fact arrl 

(arguably) law as well. Of OC'Xlrse that approach COlld be made even 

better by allowing the trader to be present at the hearing of his case 

(as unier the AutatDtive Trades Registration am Fair Practices Act). 

Am to allow policy to be oonsiderErl in the decision-making process, the 

situation could be changed so that instead of allowing the right of 

appeal fran the registering authority's decision only to the trader who 

is the subject of the case, the p.lblic generally arrl the government in 

particular oould be given that right as well. Such a provision would 

also rEmJVe the pressure 00 the registering authority to decide cases in 

favour of traders. Far by allOiling appeal only where a trader who is the 

subject of the case has been aggrieved by the authority's decision, a 

distortion is created in favour of leniency tcMards traders in that the 

authority always knc::MJ that his jtXigement may be questioned am even 

reversed if he takes a fim positioo in the p.lblic interest am decides 

against the trader before him. (65) rrben there would need to be a 

provisioo requirin:J the Minister to give reascns for his decisions in 

all aR,Jeal cases. Althrugh this woold rot actually delimit his 

discretioo, it would at least help to ensure that the Minister is seen 

to be even-harded in his decisioos. Arrl that image could further be 

enhanced by making the regulatioo self-financing through registration 

fees arr3. by vestin;J patJer to appoint the registering authority arrl other 

officers entrusted with management of the administrative oontrol not in 

the goverrnent bIt in Parliament. 
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8 • .5 Administrative O:ntrol am Registratioo. of Traders 

'!be third problem with administrative oontrol relates to the 

question whether or not it should deperrl an the registration of traders 

eBJagiB;J in the regulatErl trade or rosiness. All the statutes discussed 

here proceed 00. the basis that posi ti ve registration of the traders is 

the way whereby this oontrol shoold be effectErl. 'nlus besides providing 

for initial registratioo, both the Secxn:i-Ham am Scrap Metal Dealers 

Act am the Autaootive Trades Registratioo. and Fair Practices Act state 

that tmless sooner surren;iere:i, suspendErl or I"eV'OkErl, registraticn is 

~le armually. The latter statute goes further and provides that 

the re;Jisterir¥] authority rmlSt hold an annual renewal of registraticn 

meetin;J in December of each year to renew existing registration for the 

following year. (66) All applications for renewal of registrations must 

be oonsidered CluriD:J that meeting (which may be held on m:>re than one 

date) unless there is 'just cause' for oonsideratian at a different 

meetiD;J. (67 ) 

As already stated, the argument far requiriB;J registratioo before 

irxiividuals can carry out business is to ensure that only those with an 

ao;,eptable record of rosiness ocn:luct are allCMai to participate in that 

trade. All:l ptOVisicm for renewal enables the registerir¥;J to' review' 

their progress after registratioo and thus ensures that entry 

requirements are adheJ:ed to by traders even in the actual runnir¥J of 

D.tsiness. But a number of arguments can be raised here. 

First, it CXJUld be argued that unless an applicant who is making a 

first applicaticn for reqistratioo. is already knam to the re;Jistering 

authority, it will not be easy to establish whether or not he is fit for 
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registration so that it is possible for him to be registera:l even though 

he is in fact ineligible for registration. Seocxrl, as lson observes, by 

retaining title to several trade premises an unscrupulous trader can 

operate through several oanpanies, each having a naninal 'controller' 

whose antecedents are acceptable and thus defeat the whole obj eat of 

'positive' registratioo.(68) Third, the system will work well if the 

number of those regulated is relatively small. Where the number is very 

large oansideratioo of all applications in accordance with standards 

stipulated by the regulatory statute is likely to take much time and 

that may rot be to the benefit of the system especially if, as in the 

case of the Secxxn-Hand and Scrap Metal Dealers Act and the Autaootive 

Trades Registratioo and Fair Practices Act, registration is renewable 

annually. On the other hand, attsrpts to speed up the process oould 

result in perfunctoriness which again, will be against the whole purpose 

of administrative oontml. Fourth, the pJ:OVision for renewal of 

reqistratioo will be superfluous if the registeriD3' authority is given 

power at any time to investigate the business cxniuct of any registered 

trader or to require him to supply the authority with infonnatioo 

relatiB] to the trader I s business, and to caution him or suspend or 

revoke his registration if he is fCA.11'rl to have contravened staIrlards 

upcn which he was initially registered. 'Ihus it oould be argued that 

just as under the Insurance Act, oooe registratioo has been granted, 

there shcW.d be no requirement for its renewal or persons should not 

need prior registratioo at all in order to carry 00 businees in the 

regulated trade but that in either case, if a trader fails to oanply 

with certain standards of cxniuct, he should lose the right to carry 00 
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b.lsiness in that trade. 

'Ib.e second approach has been adoptei by the English Estate Agents 

Act, 1979. Subject to regulatioos which the Secretary of state is 

empowered to make urner sectioo 22 of the Act, every person is free to 

engage in estate agency work. (69) Hc:Jwever the Director General of Fair 

'l'radinJ can make an order prohibiting him fran doing any estate agency 

work or estate agency work of a specifiei description, if in the oourse 

of his work that person has inter alia 

a) engaged in any practice which involves breach of a duty C1o'Iai by 

virtue of any enacbnent,oontract or rule of law am which is material 

to his fitness to carry en estate agency work or 

b) has engaged in a practice which in relatien to estate agency work has 

been declared urrlesirable by an order of the Secretary of State or 

c) has been convicted of offences 1ncllXling those involving fram or 

other dishooesty or violence or 

d) has oannitted discriminatien in the oourse of estate agency work or 

e) has failed to CXIIIply with any obligatien imposed 00 him under 

sectialS 15 or 18 to 21 of the Act. (70) 

In cases (b) am (e) the Director must first wam the person involved 

am if that warniD:J is not heeded, that fact will be treatErl as 

oonclusive evidence that that person is unfit to carry on estate agency 

work am the Director may proceed to make the order referra:i to above 

against him. (71) Of course the Director's order can be variErl or revoked 

if the Director is duly satisfied by the persan to whan it a~lies. (72) 

The Act allows the Director to require any person to furnish him 

with such infcnmaticn as he may need to make a prohibition order against 
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any person or to exercise functions CXIIlferred en him by the Act. (73) 

Similarly, if any duly authorised officer has reasonable cause to 

suspect that an offence has been oc:rmrl.tted urrler the Act, to ascertain 

whether or not the offence has been oamdtted, he can at all reasonable 

times 

1. enter any premises other than a dwelling house 

2. seize am detain any books or documents which he believes may be 

required as evidence in proceedir.qs for an offence under the Act 

3. require any person carrying on or anployed in oonnection with a 

rosiness to pnxiuce any books or documents relating to it. (74) 

Hc7.tIever it is possible to argue that the Estate Agents Act IOOdel 

does not provide an effective substitute to 'positive' registratioo. 

Under the other statutes discussed here, the position is not that the 

registerin;J authority should register an awlicant for registration or 

renew an already existing registraticn if the authority has no knowledge 

of any malpractice or relevant criminal record en the part of the 

trader. Rather, the statutes place a b.u:den. en the trader seeking 

registration or its renewal to satisfy the authority that he is fit to 

be registered or to retain his registratien. Since the general view of 

registerin:j authorities is that the staIXlard of fitness imposed by these 

statutes is a high one, registratien or its renewal, nay be withheld if 

doubts am reservaticns are raised am not answered by the 

aR>lic:ant.(75) Ql the other hand, there is 00 similar turden on those 

regulated thro.lgh the 'negative' registratial rocrlel of the English 

Estate Agents Act. Fur1:h.enoore although there is power of entry and 

inspecticn urrler sectien 11 of the Act (which oould allow the Director 
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access to ha.ri the regulatees actually conduct their rusiness), that 

power is exercisable only if an offence lIDder the Act has been 

ocmnitted. In other words, the power is not available for rocnitoring the 

oon:fuct of estate agents in the CXJUrse of rusiness or where the aon:iuct 

invol VErl is not an offence urrler the Act rut is nevertheless so 

unacceptable as to justify the mald.r¥J of a prohibi tion order by the 

Director against the person who engaged in it. Thus although the IOOdel 

may produce a reductial in the workload of the registering authority am 

t:h.roogh that, the expense of rwming the administrative oontrol, that 

oould be achieva:i at the expense of real protection to those interrlerl to 

be protected by the regulatial. O:msequently it is urged that in spite 

of its shartoanings, 'positive' re;Jistration is a better fonn of 

administrative control than the 'negative' registration of the English 

Estate Agents Act. 

Of oourse 'positive' registration can be made better by improving 

means of oollecting am reoc>J:di.BJ infonnatial about traders. Similarly, 

unless registratioo has been revoked or susperrled, its duration could be 

made la¥J enoogh to justify the requirement for its renewal. If it is 

put at 1 year, as is now the case urner both the Second-Hard am Scrap 

Metal Dealers Act am the Autaootive Trades Registratioo am Fair 

Practioes Act, the danger is that it might prove oounter-prcrluctive. 

Because that period is not long emIgh, the re;JisteriB} authority may 

fim himself exclusively preoccupied with re;JistratialS and their 

renewals, with no time to perform other functions conferrEd on him by 

the Act. Am attempts to give those other functions adequate attention 

may result in re;Jistration work having to be dane perfunctorily. 
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UOOer the EDJlish Consumer Credit Act a standard licence (76), which 

corresparrls to registration urXier Malawi statutes, is renewable after 10 

years. No dalbt this will allow the office of the Director General of 

Fair Trading to perfonn its routine supervisory functions under the Act 

and to deal adequately with licensing cases. It can also be argue:l that 

such a pericxl is understan:3able where, as in Britain, there are 

thalsands, if not millioos, of consumer credit traders. But at the same 

time it shruld be realise:l that unless in the interim the registering 

authority has a means of ascert:a.inir¥J whether or not traders are 

adhering to starrlards set up by the administrative control, such a long 

pericxl nay renove fran the authority the element of I regular checking on 

traders' which the provision for renewal of regulation is partially 

abwt. (77) '!bus there is need for a proper balance to ensure that while 

the :reg-istering authority is given adequate time to perfonn its 

functions, this element of narltoring traders is safeguardEd. And any 

pericxl between 3 and 5 years nay provide that b:llanoe. 

8.6 Registratioo am Corporate Personality 

Another problem involves the personality of traders. It has been 

note:1 that to be registered, a trader must satisfy the :reg-istering 

authority with respect to certain si:aIDards and that if subsequent to 

registratioo a trader fails to meet those stamarCis, the authority may 

cautioo him,susperd his registration or canoel it or refuse to renew it. 

NCM where the trader is an irnividual, the applicatioo of these 

standal:ds will not cause ruch difficulty. However the situation is 
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different where the trader is a finn with a number of employees. Since 

the finn will work through those employees, the question is to what 

extent its ability to get registered or to retain its registration 

shoold be affected by their COl'rluct. 

As far as cr1m1nal responsibility is ooncern.Erl, it was shaml in 

Chapter 7 that generally only acts of the 'directing will' of a oanpany 

can be attr1blted to it. '!he oanpany will be held responsible for the 

acts and defaults of its employees only if it failed to take reasonable 

precautions to prevent those acts or defaults. '!his was criticised on 

the gl'Ol.1IXI that even if a default is ccmnitted by an employee after the 

cxmpany has taken those precautions to prevent the default, it is the 

oanpany which will reap profits, if any, fran that malpractice. 'Ihe 

employee will have absolutely nothing to gain fran it. Chnsequently it 

was argued that the finn ooght to be criminally responsible for the 

default unless it is shc7.m that it was not ccmnitted for the benefit of 

the firm. 

As applied to administrative c:xntrol the criminal law approach can 

be criticised en Itm'e or less the same grounds. rrhe IXIrpOSe of 

reg1stratien is not to ensure that ally firms with a 'directing will' 

which is fit aCCXlI'diDJ to standa:rds set by Parliament should carry on 

the regulated blsiness. Rather it is that only persons who are fit 

aoc::mdiD;J to those standa:rds sOOuld be in that rosiness. Arguably in the 

case of firms, the latter involves ooosideraticn not only of management 

but also tOOse who actually carry on the blsiness of the finn. In other 

words, it iq>l1es that the :registering authority should firXl out whether 

persons entrusted with control of the finn together with those who 
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actually do the work attrihlted to it satisfy stamards for 

re;Jistration. 

The English Coosumer Cre:1it Act seems to adopt a similar line. 

Sectioo 25(2) of the Act provides that in detennining the fitness of an 

applicant for a 1ioenoe, the Director General of Fair Trading nnlst 

ocnsider inter alia, the applicant's employees, agents or associates 

past or present. The provisioo also states that if the applicant is a 

l:xXiy corporate the Director nust have regard to any person appearing to 

him to be a oontroller of the l:xXiy oorporate or an associate of that 

person. What is interesting though is that in this seoorr:l case it does 

not seem that the Director is obligErl to look at the applicant's 

employees. 

But if the fitness of a firm's employees is made important in 

detennining whether the firm can get re;Jistered, there may be sane 

prd:l1E111S with the application of that rule. Where the finn is applying 

for registration for the first time, it may not be easy to establish the 

fitness of the firm's workforce tmless they are already known to the 

regis'ter1nj authority. Secxn:ily, even if it was possible to screen the 

employees, the operation may prove costly in terms of both rroney and 

time. Of course the first problan is not exclusive to the matter UIrler 

discussion 1lCM; it has already been s.hatm that it applies to 'positive' 

registrat!oo as a whole. '!bus it can be regan1ed as a flaw to be emured 

if society is to enjoy the benefits of administrative oontrol. But the 

same can oot be said about the seoand problem. As a result instead of 

involvir¥] the whole workforce in the screenir¥:J process, if registration 

is to be applied to the 0CIlSI.Jmer cnrlit iIrlustry it would be better that 

• 
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cnly management ani employees who deal with consumers am their accamts 

should meet the fitness test. For in practice it is the violence, 

dishonesty or inclination to unfair dealing of these irrlividuals that 

oonsumers really neOO to be protect:ei against. IrXiea:l it would be absw:d 

that a fiIm should have its registration revokej because one of its 

cleaners is sanet:i.nes incline:l to violence. on the other harrl it is a 

different thing if the person employed by the fiIm to harrlle its 

debt-oollectioo has such an attrihlte. 

8.1 The status of Agresnents CXlllCluded by Unregistered Traders 

<nee the decisioo to regulate suppliers of goods 00 cre1i t through 

administrative oontrol is taken, one question which is likely to arise 

is what shalld be the legal status of credit agreements entered into by 

unregistered traders or by traders whose registration has either been 

revoked or suspen:led. '!he problem will be how to ensure that while such 

traders are deterrej fran can:ying on business, oonsumers with whan they 

entered into agreements are not assisted to take advantage of the 

law. 

Ordinarily, such a trader will be subject to a criminal penalty for 

t:radiaJ without registratioo. (78) Besides, the registering authority 

will <XlIlSider that fact as relevant to his decisioo whether that trader 

should be all.c7tm to carry on business when the trader does apply for 

registratioo or for suspensioo of an existing registration to be lifted. 

As for the agreement itself, it is at first difficult to see why, if it 

is otherwise fair, the trader should not be allC7iled to enforce it 

against the debtor. But if the trader were all~ to do that, the law 
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would be assisting him to benefit fran his criminal c:x:nfuct. On the 

other harrl, if he was deniErl that right, the law rray firrl itself 

abetting another fonn of unacceptable c:x:nfuct. It would help oonsumers 

to ooncltrle crErlit agreements with unregistered traders wi th the 

krDrllErlge that the ineligibility of these traders to carry on business 

would enable the oonsumers to escape their obligations urrler such an 

agreement. Nooe of the Malawi statutes deals with this legal dilemna. 

By contrast, urrler the English Consumer CrEdit Act a oonsurner cra:1it 

agreement made by an unlioensOO crEditor is unenforceable against the 

ooosumer unless the cre:iitor applies for arrl obtains fran the Director 

General of Fair Trading an order that the agreement be treatErl as if the 

crErl!tar had been licensed when it was ooncltrlErl. (79) The Director rray 

refuse to grant the application or he nay grant it on tenns which are 

different fran those applied for an:i in oalSidering the application, the 

Director is empowered, in adlltioo to any other relevant factors, to 

take into aoc:nmt 

a) lor far the 00llS\D8r was prejudiced by the trader's conduct; 

b) whether or not the Director would have been likely to grant the 

trader a licence oovering the period during which the agreement was 

ocncltded am 

c) the degree of culpability for the failure to obtain a licence. (80) 

'!he Director's order may be limitai to specifiErl agreements made during 

part of that period or may be oonditiooal on the urxlert:aking by the 

trader to do oert.ain acts. (81 ) 

It is sutmittai that in adlltioo to these factors, the registering 

authority skul.d also CXXlSider whether the oonsumer knew that the trader 



466 

was unregistered. If it is proved that he knew that the trader was 

unregistered and that he entere:1 into the agreement in order to take 

urrlue advantage of the law, he should be subject to a fine. 'Illis would 

allow the law to deter unregisterErl traders fran carrying an business 

and at the same time prevent chanoers fran arusing the system. 

8.7 Primary law Enforcers and Administrative Control 

In O1apter 7 it was urged that there is need in Malawi to 

co-ordinate the work of those entrusbrl with policing oanpliance with 

oonsurner criminal statutes. It was argued that such oo-ordination could 

be achieved by placing these prirrary law enforcers under one camon 

organisation cDi supervisioo. Now since oanplianoe with criminal law 

st:arrlards will also be relevant in the operation of administrative 

oontrol in that in dete:r:mini.BJ whether or not a trader shculd be 

registered, the registering authority will oansiderErl whether or not the 

trader has been ocnvicte:i of certain criminal offences, there will need 

to be adequate oo-operatioo between primaJ:y law enforcers and the 

registe.ri.DJ autblrity. Am thel:e is no better way to get that than to 

make management of this primaJ:y law enforcement part of the registering 

authority's funct1alS. 

'!here is an argument for use in Malawi of administrative oontrol to 

prevent l.mfair exchange in credit agreements. The flexibility inherent 

in that system would S8IVe to deter traders fran OOlltravening not only 

criminal statutes applicable to those agreements, principles of oootract 

law and the H1re-Purchase Act rut also any st:arrlards of fair dealing 

which may be prescribed fran time to time. This discussion has proceedErl 
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on the premise that the regulation focuses on traders who actually 

supply consumer goods on credit. But there is no reason why for the sake 

of effective control, it can not be extendErl to credit brokers and those 

who are in the 1::usiness of IXJI"Cha.sing these agreements fran suppliers of 

goods. 

Already there are in operation in Malawi two IOOdels of 

administrative oontrol of business. However it has been arguErl that for 

good reasons, Parliament would have to be eclectic with respect to the 

oontrol to be appliei to the consumer cre::U t irrlustry. The regulation 

oould be baSErl on the roodel created by the Seoond-Harrl and Scrap Metal 

Dealers Act with the folladng major changes. First, the trader should 

be allCM3d to be present either in person or through counsel at the 

hear~ of his a~lication for registration or renewal of registration 

or of any charge which the register~ autOOrity may bring against him 

under the administrative control. '1be trader should also be aliCMed to 

give evidence or make other representations in suwort of his case at 

the hearirv1. Seoom, the Minister who is ~ to hear appeals fran 

decisions of the registerin;J authority shalld be ~ired to give 

reasons far his decisions. '1hird, the right of appeal fran decisions of 

the registerir¥3 autOOrity should be available to anyone aggrieved by 

them and not be open only to the trader who is the subj ect of the case 

before the autOOrity. Fourth, the registering authority WQ1ld need to 

work han:l in han:l with ooorts and primary law enforcenent officers 

entrusted with policing <XXI1Plianoe with criminal law stamar:ds. Fifth, 

apart fran the sanctions of revoking or susperrliIxJ registrations or 

refusal of registration in the first place, the registering authority 
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shoo.l.d also be allCMe:i to caution the recalcitrant trader, to issue a 

cease and desist order against him or to require him to assure the 

authority in writing that he will not eD;Jage in the unacceptable con:luct 

again. Am finally, where the trader is a f:lJ:m, its management and 

enployees entrusted with consumer acoounts and conclusion of credit 

agreements would have to satisfy the fitness test for registration. 
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CHAPl'ER NINE 

~SIOOS AND FINDINGS 

The major problem which a prrchaser of goods on crerlit is likely to 

face is that the crErlit agreem:mt may not be fairly ba.lance:j; it may be 

heavily tilte:i in favour of the supplier of the goods and crerlit. Many 

lawyers believe that the law of contract which governs sate aspects of 

these agreements is indifferent to the fairness of bargains. Their view 

is that its exclusive object is enforcement of legally createrl 

agreements, however unfair they may be. (1) Perhaps nobody has expressed 

that belief more conclusively than salmond and Winfield who once wrote: 

"'!he law, though it insists that a contract shall anount 

to a bargain involving sanething done or pranised on each 

side does not ooncern itself with the justice or 

reasonableness of the bargain. Each party is left free to 

bargain for what he is content to accept as sufficient 

reoanpense for his pranise. Whether what he so bargains 

for is a fit equivalent for his pranise, either in 

respect of profit to himself or in respect of loss to the 

pranisee, is a matter as to which the law is 

1rrl1fferent".(2) 

'!his thesis has attempte:i to aheM that this is wholly incorrect as a 

description of the nmern law of contract. Irrlee1, as Reiter argues, 

there has never been' a total azXl unthinking delegation of contract 

power in society'. (3) The truth is that the general law of contract does 

possess principles for 1imi t!ng contract power with a view to ensuring 
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fair exchange. 

It has been shcMn that at ccrmon law a court can refuse to enforce a 

minimum payment or forfeiture clause on the ground that it is penal. 

Although decided cases do not make it very clear, the question of when 

such a clause is penal involves estimating what is fair between the 

parties to the contract in which the clause is used. Arrl generally, a 

minimum payment or forfeiture clause will not be enforced if the nnney 

which it requires the tnrehaser to forfeit or pay, as the case may be, 

is unreasonably greater than the greatest loss that could be expected to 

rise fran the purchaser I s breach on the ground of which it is sought to 

enforce that clause. 

Secondly, general contract law shows its concern for fair exchange 

through the attitude which judges have adopted towards exclusion 

clauses. It has been dElOOl'lStrated that it was in order to ensure that 

one party to a contract did not unfairly limit performance of his part 

of the bargain that OJUrts at CUIIiOIl law developed the so-called 

doctrine of fundamental breach. '!he device was used in a number of cases 

to refuse enforcement of unfair exclusion clauses until it was abandoned 

on the grourrl of conceptual indefensibility. Although it is now 

difficult to say with certainty what the cx:rrm:>n law position is with 

regard to these clauses, Olapter 2 showed that English courts at least 

shewed reluctance to give legal effect to an exclusion clause, even if 

its language was clear and covered events upon which its enforcement was 

sought, if to enforce it would have the effect of denying the existence 

of a contract between the parties or if the enforcement would produce an 

unreasonable result. 
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Thirdly, the law seeks to ensure fair exchange in contracts through 

the doctrine of unconscionability which has been called into frequent 

use in recent times. Although the doctrine has been referred to by more 

than one name: sanetimes as the doctrine of 'unequal bargaining power' 

am at other times as ' the jurisdiction against unconscionable or 

extortionate bargains', it is undeniable that its role has been to allow 

<XA.lrts to refuse enforcement of contracts which are unreasonably 

balanced in favour of one party. And to emphasize the importance of the 

doctrine in re-adjusting such mal-adjusted bargains, it has been 

incoporatoo into consumer legislation such as the English Q)nsumer 

Credit Act. 

Foorthly, the general law of contract shortls its concern for fair 

exchange by IleJdng void or voidable contracts in which one party is 

made, intentiooally or otherwise, by the other to accept performance of 

the contract which is different fran that which the latter has made him 

to expect. The law further protects these expectations by allowing the 

party affected by failure on the part of the other party to fulfil an 

expectation created by the latter, to rescind the bargain if fulfilment 

of the expectation by the party in breach was the basis upon which the 

innocent party entered into the contract. It also implies a number of 

obligations into contracts which S&Ve to safeguard the expectations of 

the parties am also to approximate the values which they exchange. An 

example of these obligations are the impliErl condi tions as to the 

fitness of goods supplied urXier a contract for the sale of gcx:xIs for a 

particular p.trpOSei canpliance by the gcx:xIs with the description under 

which they are suppliErl am merchantability of the gocrls so supplied. 
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However this ooncern for fair exchange is not always easy to 

perceive. One cause of its obscurity is the fact that ideally the 

primary obj ect of oontract law is enforcement of obligations. In other 

words, the law seeks to provide exceptions, as it were, to the basic 

starting point of the ocmoon law that no man is his brother's keeper, by 

shcMing when a person who causes loss to another may be required to make 

gcx:rl the loss and the extent to which that loss should be canpensated. 

Cbntract law provides that the loss can be oomPPJlsated only if there is 

a binding agreement between the parties. But in detennining when an 

agreement should be deemed to exist and what will make it binding, there 

are other sub-goals which the law seeks to achieve. Fair exchange is one 

of these sub-goals, encouragement of trust between imividuals" and 

private enterprise, is another. (3) '!he result of this polycentricity has 

been that not only do the principles of contract law appear to be 

indifferent to fair exchange rut also that bargains are sanetimes 

enforced even though they are apparently unfair. 

The seoorrl limitation of the contract 'IOOdel' in ensuring fair 

exchange arises fran the very nature of a bargain as a private 

arrangement between individuals. This has meant that althoogh courts use 

any nispute arising fran that arrangement to enunciate principles of law 

which have an application beyorrl the parties to the bargain, enforcement 

of the law is 'bargain-centred.'. '!hus no person can set in motion the 

legal machinery for enforcement of any obligation which arises out of a 

contract unless he is a party to the bargain involved. '1l1is in essence 

means that unless parties to the bargain are prepared to bring 
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non-cx:mpliance with oontract law before a oourt of law, the 

non-compliance will go unpunished. Rut even if a bargain-related oispute 

is brought before court, the fairness of that bargain may not be l<:X)k.ed 

into unless it is in issue, it being the rule that the scope of a 

court's adjudicatory pc:MerS in a civil dispute is delimited by the 

parties' pleacUng. 

F\l.rt.henrore, the jurisdiction first developerl by Chancery courts, 

through which COO1'OC)n law has sought to give effect to the element of 

fair exchange is regarded as creating an exception to the general role 

of courts in the artninistration of the law of contract. ':funs the 

principles upcn which the jurisdiction is exercised affect 

enforceability of the oontract am not its vali(Uty. (4) What this means 

in practice is that an unfair contract can be enforced. For as long as 

it is not oonclusively shown that the bargain falls within 4~1 one 

of Hlose principles, the court must enforce it since it is a valid 

agreement. Besides, the very fact that the principles are exceptions to 

what is regarded as the nonn, means that court always treat with caution 

any attempt to bring any bargain W;n;,~ their ambit. And as the discussion 

sl'lcMs, this has been particularly the case where enforceability of a 

forfeiture or minimum payment clause is challenged. 

Finally, these principles lack conceptual ooherenoe in themselves 

and as a legal regime. As irrlicated by Chapter 2, there is confusion as 

to when a minimum payment clause, a forfeiture clause and an exclusion 

clause will not be enforced on the ground that it is unfair. Similarly, 

there is uncertainty as to when a contract will be re-opened on 

the ground that it is unconscionable. ~reover, the principle on the 
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basis of which enforcement of a minimum payment clause is refused is 

different fran that which underlies the unenforceability of a harsh 

bargain or exclusion clause or forfeiture clause. 

The Hire-Purchase Act has sought to reform Imlch of this. It has made 

prevention of unfair exchange in credit agreements its principal, and 

not subordinate, goal. Thus it provides clearer standards for the 

enforcement of minimum payment, forfeiture and exclusion clauses 

inserted in these agreements. Similarly, it renders of no legal effect 

certain unfair terms arrl. waiver by the purchaser of any right conferred 

on him by it. Above all, it fixes several terms utx>n which the agreement 

shoold be concluded and creates judicial pcMers to assist courts in its 

enforcement. 

But there are a number of problems too which are not solved. To 

begin with, the rrx:x:1el created by the Act is basoo on the t.ll1derstarrling 

that a cnrlit agreement is a private arrangement between individuals. 

Thus enforcement of the Act, just like that of the general law of 

contract, is left to the parties to the agreement. And it should be 

noted in this respect that although the Act in essence creates standards 

of fair exchange in credit agreements, it does not provide a means for 

ensuring that those starrlards are in fact c:x:mplied with by suppliers of 

goods on credit. Besides, the Act incorporates parts of the general 

oontract law nmel without correcting sane of its imperfections. 

Exarrples of this are the principles discussed in Cllapter 3 of the law of 

misrepresentations and of the law which governs the quality of goods 

supplied under a credit agreement. There are a number of aspects of 
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this body of law, such as the rule in Seddon v NE Salt and the rules 

governing the passing of property in goo1s supplied unc'ler a contract for 

the sale of goods (incorporated into the Hire-Purchase Act by section 

11), which ought to he abandoned. T-'1hat all this J'TlE'>..ans therefore is that 

although the changes brought by the Act are quantitatively important, 

their effect is salutary. 

To correct this flaw, it has been suggesterl that the legal regime of 

credit agreements should incorporate a third model: public control. 

This adUtional roodel should canprise criminal law standards and 

sanctions. ~ion 8 of the Hire-Purchase Act does just that by imposing 

a fine and imprisonment on the supplier of goods if he fails to supply 

the purchaser with a statement of the latter's indehtedness under the 

credit agreenent after the purchaser has asked for it. And as 

derronstrated in Chapter 7, there are a number of criminal law statutes 

which apply to credit agreements. But these measures are not enough. As 

far as the statutes are concerner'l., they apply only to the goc:rls aspect 

of a credit agreement, am specifically, to statements made about the 

goods. Consequently it has been argued that criminal sanctions should 

also be available to deter non-cx:mplianoe with standards of fairness 

relating to other aspects of the agreement. In particular, subj ect to 

the defences of mistake, accident and due diligence, it should be made a 

strict criminal offence to contravene provisions of the Hire-Purchase 

Act relating to disclosures, finance charges, rates of interest and 

rebates. Contravention of sectiore 7 and 21 of the Act should also be 

(U'lishable by a criminal sanctioo. Arrl to make these changes rrore 

meaningful, it has also been urged that there should be specially 
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app::>inted officers to ensure that the suggested starrlards of fairness 

are ccmplied with by all those who supply consumer gcxrls on credit. 

It has also been suggested that this public control roodel should 

have a system of administrative control. The main object of this system 

shoold be to use c::arq;ulsory registration of traders involved in credit 

agreements business as a means of ensuring their compliance with civil 

and criminal standards created to ensure fair exchange in credit 

agreements. Only persons with no serious history of frau~ulent nealings 

and consumer ahtse should be allCMErl to engage in this business. If 

after registration any trader engages in this unaocepta~le connuct or in 

any form of unfair dealing towards his custa:ners, he should be cautioned 

or required to assure the registering authority that he will desist from 

that conduct. If in spite of that caution or assurance, he persists with 

the unfair dealing, his registration should be susperrleil. or cancelled 

altogether, as the registering authority deems fit. And to ensure that 

the registering authority perfonns his duties properly, it has been 

suggested that he should work han:i in hand with courts who should retain 

the power to administer criminal and civil sanctions applicable to 

credit agreements, and be granted supervisory pcMers over the primary 

law enforcement officers referred to above. 

Fran the discussion it will have been seen that the contract law 

nature which t..he Hire-Purchase 1\ct adopts to deal with unfair exchange 

in credit agreements can do the job if reformed as suggested in Chapter 

6 of this thesis. But the main argument which the thesis sought to hring 

hane is that ensuring fair exchange in these agreements involves 

controlling human conrluct in a specific way. Now although contract 
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law-like measures can and do influence human behaviour, their control of 

behaviour is general. Indeed experience generally shows that where 

certain processes and results are expected fran human interaction, that 

has not been achieved by leaving the matter to the self-interest of the 

individuals involved in that interaction. On the other hand, the 

practice has heen for society to throw its \'leight l)ehind the desired 

social transfonnation by providing criminal sanctions and administrative 

control. It is therefore arguoo that the issue of fair exchange in 

credit agreements shruld be treated in the same way. The law should 

accept public control as the tool which rAn effectively ~eal with this 

issue, and not merely pay lip-service to it as do sections 8 and 24 of 

the Hire-Purchase Act. 
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CHAPTER 48:05 

HIRE-PURCHASE 

An Ad to make provision for the regulation of Hire-Purchase 
Agreements and certain instalment sales, and for other 
purposes incidental thereto 

PRELIMINAR Y 

1.-(1) This Act may be cited as the Hire-Purchase Act 

(2) This Act shall not apply to any agreement under which the 
Government is the seller or. subject to section 28. to any 
agreement made before the 12th day of February, 1964. 

2.-(1) In this Act. unless inconsistent with the context

"agreement" means a hire-purchase agreement or an instalment 
sale agreement; 

"cash price". in relation to any goods, means the price at which 
the goods may be purchased outright for cash; 

"goods" means any movable property which may lawfully form 
the subject-matter of a contract of hire or sale; 

"hire-purchase agreement" means-
(a) any contract whereby goods are sold subject to the 

condition that notwithstanding delivery of the goods the 
oWnership in such goods shall not pass except in terms of the 
contract and the purchase price is to be paid in two or more 
instalments; 

(b) any contract which provides for the hiring of goods 
whereby the hirer has the right-

6) to purchase such goods after two or more instal
ments have been paid in respect thereof; or 

(ii) after two or more instalments have been paid in 
respect thereof. to continue or renew from time to time 
such hiring at a nominal rental. or to continue or renew 
from time to time the right to be in possession of the 
goods. without any further payment or against payment of 
a nominal amount periodically or otherwise: 
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whether or not the agreement may at any time be ter
minated by either party or one of the parties; 

(d any other contract which has, or contracts which 
together have, the same import as either or both the 
contracts defined in paragraph (a) or (b) of this definition, 
whatever form such contract or contracts may take; 

"instalment" includes any cash amount payable in terms of 
section 24 (1) (a) and. where no cash amount is payable in 
terms of that paragraph, the amount of any deposit or initial 
payment payable under an agreement: 

"instalment sale agreement" means any contract of sale under 
which-

(a) the ownership in the goods sold passes either before or 
upon delivery: 

(b) the purchase price is to be paid in instalments. of 
which one or more are payable after delivery; and 

(c) the seller is entitled to the return of the goods sold if 
the purchaser fails to comply with any provision thereof, 

and includes any other contract which has, or contracts which 
together have, the same import, whatever form such contract or 
contracts may take; 

"purchase price" means the total sum payable by the purchaser 
under an agreement, including any sum payable by him by 
way of a deposit or other initial payment, or credited or to 
be credited to him under such agreement on account of any 
such deposit or payment, whether that sum is to be or has 
been paid to the seller or to any other person or is to be or 
has been discharged by a payment of money or by the 
transfer or delivery of goods or by any other means. but 
excluding any sum payable-

(a) as compensation or damages for breach of the 
agreement; 

(b) for licence or registration fees: 

(c) for any insurance premiums which have been paid to 
insure the goods sold under the agreement: 

Cd) by way of interest upon instalments which are in 
arrear; or . 

(e) in respect of a", .nstallation as defined in section 18 
(2); 

"purchaser" means the person who, in terms of any agreement, is 
the purchaser or hirer, as the case may be, and includes his 
successors in title; 
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"seller" means the person who, in terms of any agreement, is the 
seller or the lessor, as the case may be, and includes his 
successors in title. 

"writing"-

(a) in relation to an agreement in a form the provisions of 
which the Act requires shall be set out in printed or typed 
letters, means printing or typewriting; and 

(b) in relation to an agreement which is not in a form 
such as is referred to in paragraph (a), means writing as 
defined in section 2 of the General Interpretation Act. 

(2) References in sections 4, 6 and 24 to "contain," "set out" 
and "provide" shall, without derogation from section 4 (1) (a), be 
construed as references to "contain expressly in writing", "set out 
expressly in writing" and "provide expressly in writing" re
spectively. 

(3) Where a seller has agreed that any part of the purchase 
price may be discharged otherwise than by the payment of 
money, any such discharge shalt, for the purposes of this Act, be 
deemed to be a cash payment of that part of the purchase 
price. 

PART I 

GENERAL PROVISIONS RELATING TO AGREEMENTS 

3. Except for sections 4, 22 and 23, which shall apply to every 
agreement or, as the case may be, to the parties to every 
agreement, this Part shall not apply to an agreement under which 
the purchase price exceeds the sum of fifteen hundred pounds. 

4.-(1) Every agreement shaU-

(a) be reduced to writing and signed by or on behalf of all 
the parties to the agreement; 

(b) contain a statement of the cash price. 

(2) If an agreement does not comply with subsection (1)

(a) the goods which are the subject of the agreement shall 
be deemed to have been sold to the purchaser-

(i) without any reservation as to the ownership of the 
goods or, as the case may be, without any stipulation as to 
the seller's right to the return of the goods; and 
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(ii) on credit at a price. payable in the same manner as 
that stipulated in the agreement. which is twenty-five per 
centum less than the purchase price; 

and 

(b) the seller shall not be entitled to enforce any contract 
of suretyship. indemnity or guarantee relating to the agreement 
except. in the ca!.c of an agreement which has been the subject 
of a cession or assignment. against a surety or guarantor who 
was the original seller under the agreement: 

Provided that if. in any action arising out of the agreement. the 
court is satisfied that the purchaser would not. but for this 
subsection, have been prejudiced by the fact that the agreement 
does not comply with subsection (1). the court may. subject to 
such conditions that it thinks just and equitable to impose. order 
the parties to carry out the terms of the agreement as if the 
agreement hQ.d complied with subsection (1). 

5.-(1) It shall be the duty of the seller to hand or send by 
registered post to the purchaser a copy of any agreement entered 
into between them as soon as possible after it has been entered 
into. If a seller fails so to supply such a copy. the purchaser may 
hand or send to him by registered post a written request for the 
supply of such a copy. and any seHer who, within fourteen days 
of the receipt of such a request. fails to hand such a copy to the 
purchaser. or send it to him by registered post. shall be guilty of 
an offence. 

(2) Any person who is guilty of an offence under subsection (l) 
shall be liable to a fine of fifty pounds or. in default of payment. 
to imprisonment for thirty days. 

6.-(}) Every agreement shall set out-

(a) (i) the amount of the purchase price of the goods; 

(ii) the amount paid or to be paid by the purchaser under 
'Section 26 (l) (a); 

(iii) the amount of each of the instalments by which the 
purchase price is to be paid; 

(iv) the mode of payment of such instalments; 

(v) the date or mode of determining the date on which each 
instalment is payable; and 

(vi) the rate of interest. which shall not eJtceed the maxi
mum rate of interest referred to in section 7 (2), chargeable 
upon an instalment in arrear. 

(b) a description of the goods let. sold or delivered under 
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the agreement and of any goods delivered to the seller under 
section 24 (1) (a) which is sufficient to identify them; 

(c) the terms as to the reservation and passing of ownership 
of the goods or as to the seller's right to the return of the 
goods, as the case may be. 

(2) No seller shall use any form of agreement the provisions of 
which. whatever their nature. are not set out in clearly legible 
printed or typed letters of substantially the same size. 

(3) If an agreement does not comply with subsection (l) or 
with subsection (2)-

(a) the goods which are the subject of the agreement shall 
be deemed to have been sold to the purchaser-

(i) without any reservation as to the ownership of the 
goods or, as the case may be, without any stipulation as to 
the seller's right to the return of the goods; and 

(ii) on credit at a price. payable in the same manner as 
that stipulated in the agreement. which is twenty-five per 
centum less than the purchase price; 

and 

(b) the seller shall not be entitled to enforce any contract of 
suretyship, indemnity or guarantee relating to the agreement 
except. in the case of an agreement which has been the subject 
of a cession or assignment, against a surety or guarantor who 
was the original seller under the agreement: 

Provided that if, in any action arising out of the agreement, the 
court is satisfied that the purchaser would not. but for the 
provisions of this subsection, have been prejudiced by the fact 
that the agreement does not comply with subsection (1), the court 
may, subject to such conditions that it thinks just and equitable 
to impose, order the parties to carry out the ternlS of the 
agreement as if the agreement had complied with subsection 
(1). 

7.-(1) A provision of an agreement shall not be of any force 
or effect if it provides whether expressly or impliedly that-

(a) the seller or any person acting on his behalf is 
authorized to enter upon any premises for the purpose of 
taking possession of goods which are the subject of any 
agreement. or is relieved from liability for any such entry; 

(b) the right conferred on a purchaser by this Act to 
determine the agreement is excluded or restricted; 

(c) any liability, in addition to the liability imposed by this 
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Act. is imposed on a purchaser by reason of the termination of 
the agreement by him under this Act; 

(d) a purchaser, after the termination of the agreement in 
any manner whatsoever. is subject to a liability which exceeds 
the liability to which he would have been subject if the 
agreement had been terminated by him under this Act; 

(e) any person acting on behalf of a seller in connexion with 
the formation or conclusion of an agreement is 10 be treated as 
or deemed to be the agent of the purchaser; 

(j) a seller is to be relieved from liability for the acts or 
defaults of any person acting on his behalf in connexion with 
the formation or conclusion of an agreement; 

(g) the purchaser shall pay interest on an instalment in 
arrear at a rate which exceeds the maximum rate of interest 
referred to in subsection (2). 

(2) The maximum rate of interest chargeable under an a~ 
ment on an instalment in arrear shall be the rate per centum per 
annum specified by the Minister in fixing. in terms of section 26, 
the maximum amount by which the purchase price under agree
ments of the class in question may exceed the cash price. which 
was so specified at the date of the agreement. 

1.--(1) If a purchaser hands or sends by registered post a Pu~cha&er 
request therefor to the seller and tenders to the seller a sum of ::'!C:i~ 
five shillings for expenses. the seller shall. within thirty days after fonnation 
the tender is received by him. hand or send by registered post to 
the purchaser all or any of the following particulars as the 
purchaser may specify-

(a) a statement signed by or on behalf of the seller. 
showing-

(i) the amount paid under the agreement by or on behalf 
of the purchaser and the date of each payment; 

(li) the amount due under the agreement and unpaid. the 
date upon which each unpaid instalment became due and the 
amount of each such instalment: and 

fUn the amount which is to become payable under the 
agreement. the date or mode of determining the date upon 
which each future instalment is to become payable and the 
amount of each such instalment; 

(b) a copy of the agreement. 

(2) In the event of a failure without reasonable cause to 
comply with subsection (1), then. while the default continues-

7 
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(a) no person shall be entitled to enforce the agreement 
against the purchaser or to enforce any contract of suretyship, 
indemnity or guarantee relating to the agreement, and the 
seller shall not be entitled to enforce any right to recover the 
goods from the purchaser; and 

(b) no security given by the purchaser in respect of money 
payable under the agreement or given by a surety or guarantor 
in respect of money payable under such a contract of surety
ship, indemnity or guarantee as aforesaid shall be enforceable 
by any holder thereof against the purchaser, surety or guaran
tor. as the case may be; 

and. if the default continues for a period exceeding thirty days, 
the defaulter shall be liable to a fine of £50 or. in default of 
payment. to imprisonment for thirty days. 

9.:....-(1) It shall be lawful for the seller of goods under a 
hire-purchase agreement to stipulate-

. (0) that the purchaser shall record his address in such 
agreement; and 

(b) that if before the ownership of the goods has passed to 
the purchaser the purchaser changes such address or at any 
time removes or allows such goods or any part thereof to be 
{emoved from any premises for keeping at other premises. he 
shall. prior to such change of address or removal. notify the 
seller or his agent in writing of all or any of the following 
particulars-

, '1:." (') hi _...l...l_ 
:,;:: 1 s new auwess; . co.,,' . 

", t':ill'l.ii.J-':· . ~ . 

"~~;~~ (ii)! the premises to which such goods have bcen;)~JllQvcd; 
(iii) the name and address of the landlord. if any, of such 

Dew premises; 

bUt'110 such stipulation shall require the purchaser to notify the 
seller more than 48 hours before such change or removal. 

(2) If ~y purchaser fails to comply with any stipulation made 
in terms of subsection (1). he shall be liable to a fine of £50 or. in 
default of payment, to imprisonment for thirty days. In any 
prosecution for a contravention of this subsection it shall be a 
sufficient defence if the purchaser satisfies the court that his 
failure to comply with any such stipulation was due to circum-
stances over which he had no control. . 

(3) If the seUer of goods under a hire-purchase agreement has 
given written notice of his ownership thereot to the landlord of 
the premises where such goods are kept. such landlord shall not 
have any right of distress over such goods-ior rental. 
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10.-(1) It shall be lawful for the seller of goods under a 
hire-purchase agreement to stipulate that the purchaser shall not 
remove or permit the removal of the goods from Malawi without 
the consent of the seller. 

(2) If a purchaser, in breach of a stipulation made in terms of 
subsection (1) and with intent to deprive the seller of his 
ownership of the goods or to defeat the rigbts of the seller to 
obtain any payment due to him under the agreement, removes or 
permits the removal of the goods from Malawi. he shall be liable 
to a fine of £100 and to imprisonment for three months. 

(3) If a hire-purchase agreement contains a stipulation such as 
is referred to in subsection (1) and the seller believes that the 
goods sold under the hire-purchase agreement have been re
moved or are being removed or are about to be removed from 
Malawi without his consent, he may bring an action for the 
return of the goods. 

(4) A seller referred to in subsection (3) may, before bringing 
the action referred to in that subsection or while his action is 
pending, make an application. in which the purchaser or other 
person substantially interested in the goods shall be made 
respondent, to a court for an order for the attachment of the 
goods. 

(5) An application for an order referred to in subsection (4) 
may be made. on summons or notice to the respondent or ex 
parte, to a court having jurisdiction in the area in which the 
respondent or the goods proposed to be attached may be or 
through which the goods are likely to be removed. 

(6) The rules of court governing applications on summons or 
notice or, as the case may be, applications ex parte in inter
locutory proceedings of a like nature to an application referred to 
in subsection (4) which are in force in the court to which such an 
application is made shall, subject to subsections '(7) to (9) inclu
sive, mutatis mutandis, apply to that application. 

(7) A court which makes an order ex parte for the attachment 
of goods in terms of this section may require the applicant to 
give such security for damages as may be caused by the order as 
the court may think fit. 

(8) An order referred to in subsection (7)-

(a) may be discharged or varied by the court on cause 
shown by any person affected by the order and on such terms 
as to costs as the court may think fit; and 

(b) shall ipso facto be discharged upon the giving of security 
by the respondent for the amount of the value of the goods to 
which the order relates, together with costs. 

Removal of 
aoods from 
Malawi 
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(9) If goods are attached by order of a court other than the 
court in which the action for the return of the goods is brought. 
the court which made the order of attachment shall cause copies 
of the application, order and proceedings. together with the 
goods attached or, as the case may be, the security given for their 
release. to be transmitted to the court in which the action is 
brought. 

11.-(1) In every agreement there shall be-

(a) an implied warranty that the purchaser shall havc and 
enjoy quiet possession of the goods; 

(b) an implied condition on the part of thc sellcr that he is 
not and will not be precluded from passing the ownership of 
the goods to the purchaser at the time when the ownership is 
to pass; 

(c) an implied warranty that the goods shall be free from 
any charge or encumbrance in favour of any third party at the 
time when the ownership is to pass; 

and such warranties and conditions shall be implied notwithstand
ing any agreement to the contrary. 

(2) Every agreement shall be deemed to contain any warran
ties or conditions implied in a contract for the sale of goods 
under any enactment or under the common law applicable in 
Malawi. 

(3) The seller shall not be entitled to rely on any provision in 
the agreement excluding or modifying any warranty or condition 
referred to in subsection (2) unless he proves that. before the 
agreement was made, the provision was brought to the notice of 
the purchaser and its effect made clear to him. 

12. A purchaser who is liable to make payments to the same 
seller in respect of two or more agreements shall. notwithstand
ing any agreement to the contrary, be entitled, on making any 
payment in respect of the agreements which is not sufficient to 
discharge the total amount then due under all the agreements. to 
appropriate the sum so paid by him in or towards the satisfaction 
of the sum due under anyone of the agreements. or in or 
towards the satisfaction of the sums due under any two or more 
of the agreements, in such proportions as he thinks fit. and. if he 
fails to make any such appropriations. the payment shall by 
virtue of this section be appropriated towards the satisfaction of 
the sums due under the respective agreements in the proportioD5 
which those sums bear to one another. 

13.-(1) If a seller takes from a purchaser any negotiable 
instrument (other than a dated cheque which is not a post-datcd 
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cheque) in respect of any instalment or part of an instalment 
payable under an agreement, the seller shall nol have any right 
to recover any such instalment or part of an instalment in terms 
of the agreement, and any such seller shall be confined, in respect 
of the recovery of such instalment or part of an instalment, to his 
rights of action, if any, in relation to such negotiable instrument. 
so, however, that nothing in this subsection contained shall affect 
any other rights of such seller under the agreement or this Act. 

(2) If any negotiable instrument (other 'than a dated cheque 
which is not a post-dated cheque) is given or drawn by a 
purchaser in respect of any liability under an agreement, the 
seller shall when he takes it from the purchaser·-

(a) write clearly on the face of such negotiable instrument 
the words "Issued in connexion with a hire-purchase agree
ment" or "Issued in connexion with an instalment sale agree
ment", as may be appropriate; and 

(b) write clearly at the top of the first page of such 
agreement the words "A negotiable instrument has been issued 
in connexion with this agreement" or "Negotiable instruments 
have been issued in connexion with this agreement", as may be 
appropriate. 

(3) Nothing contained in subsection (2) shall prevent the seller 
from writing on either the negotiable instrument or the agree
ment in question such further words as may serve to identify with 
greater particularity the negotiable instrument or agreement to 
which he refers. 

(4) Any seller'who fails to comply with subsection (2) shall be 
liable to a fine of £50 or, in default of payment, to imprisonment 
for thirty days. 

14.--(1) If the seller bas, as a result of the failure of the 
purchaser to pay any instalment of the purchase price due under 
any agreement, recovered possession, otherwise than by an order 
of a court, of any goods to which the agreement relates, the 
purchaser shall, unless he himself has terminated the agreement, 
be entitled, if he pays all arrear instalments of the purchase price 
due under the agreement within a period of twenty-one days after 
the seller recovered possession of the goods. to the return of the 
goods at the seller's place of business or, if he has no place ·of 
business or if the purchaser so requests, at the premises in which 
the goods are kept, and to be reinstated in his rights under the 
agreement. 

(2) The seller shall, after the return of the goods under 
subsection (1), be entitled to recover the reasonable expenses 
incurred by him in the taking and storing of such goods_ 
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15. A purchaser shall at all times be entitled to pay any 
instalment of the purchase price before it is due and shall. if he 
pays the whole of the purchase price remaining unpaid in one 
amount. be entitled to the reduction of each instalment not due 
at the said date of payment by an amount calculated at the rate 
of five per centum per annum on such instalment in respect of 
the period by which the payment of such instalment is 
accelerated. 

16. The ownership in any goods which are the subject of a 
hire-purchase agreement shall pass to the purchaser upon pay
ment of all sums payable by him in terms of the agreement. 

17.-(1) A purchaser shall, at any time before the final 
payment under a hire-purchase agreement falls due, be entitled, 
upon the return to the seller of any goods which are the subject 
of the agreement, to terminate the agreement by giving notice of 
termination in writing to any person entitled or authorized to 
receive the sums payable under the agreement. 

(2) On the termination of a hire-purchase agreement by the 
purchaser in terms of subsection (1), the purchaser shall be liable. 
without prejudice to any liability which has accrued before the 
termination-

or 

(a) to pay to the seller-

(i) the amount. if any, by which one half of the purchase 
price exceeds the sum of-

(A) all instalments in respect of the purchase price paid 
by the purchaser before the date of the termination; and 

(B) all instalments in respect of the purchase price in 
arrear at the date of the termination; 

(ii) if an amount less than the sum referred to in sub
paragraph (i) is payable under the agreement on its termina
tion by the purchaser in terms of subsection (1), the amount 
payable under the agreement; 

and 

(b) if the purchaser has failed to take reasonable care of the 
goods. to pay to the seller damages in respect of his failure. 

(3) Nothing in this section shall prejudice any right of a 
purchaser to terminate a hire-purchase agreement otherwise than 
by virtue of this section. 

18.-0) Where under any hire-purchase agreement the seller 
is required to carry out any installation and the agreement 
specifies the amount to be paid in respect of the installation, the 
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reference in section 17 (1) to one-half of the purchase price shall 
be construed as a reference to the aggregate of the said amount 
and one-half of the purchase price. 

(2) For the purposes of this section. the expression "installa
tion" means-

(a) the installing of any gas or water pipe. or the installing 
of any line or other means of conveying, transmitting. distri
buting or supplying electricity; 

(b) the fixing of goods to which the agreement relates to the 
premises where they are to be used. and the alteration of 
premises to enable any such goods to be used thereon; and 

(c) where it is reasonably necessary that any such goods 
should be constructed or erected on the premises where they 
are to be used. any work carried out for the purpose of such 
construction or erection. 

19.-(1) If any agreement is lawfully terminated or rescinded 
at the instance of the seller after he has been paid fifty per 
centum of the purchase price. the seller shall not. save with the 
written consent of the purchaser. be entitled to recover possession 
of the goods which are the subject-matter of such agreement. but 
the goods shall be sold by a person appointed on the application 
of the seller by a magistrate. who. in making the appointment. 
shall have regard to the information available to him as to the 
whereabouts of the goods and may give directions as to the 
advertisement and place, date and method of sale. Before making 
any appointment in terms of this subsection, the magistrate shall 
ascertain whether or not any negotiable instrument has been 
given or drawn by the purchaser in respect of any instalment or 
part of an instalment payable under the provisions of the 
agreement in question and. if any such instrument has been so 
given or drawn. the magistrate shall not appoint a person to sdl 
the goods unless he is satisfied that-

(a) every such negotiable instrument has been cancelled or 
returned to the purchaser; or 

(b) the seller has made arrangements to indemnify the 
purchaser against any liability on the part of the purchaser in 
respect of such instrument which may be in excess of the 
amount outstanding under the agreement after the disposal of 
the proceeds of the sale of the goods in terms of this section. 

(2) The seller shall give notice of such appointment to the 
purchaser by banding it to bim or sending it to him by registered 
post at his last known address. 
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(3) If the purchaser fails within fourteen days of such notice to 
deliver the goods to the person so appointed, the seller shall be 
entitled to recover posse~sion of the goods, and this section shall 
not apply in relation to such goods. 

(4) After the sale, the person selling the goods shall. after 
deducting his reasonable costs. pny to the seller the purchase 
price and all other moneys p:.tyablc in tenn' of the agreement. 
less the total amount of any payment~ actually made thereunder. 
and shall pay over the babnce of the proceeds of the sale to the 
purchaser. 

(5) In the event of the net proceeds of the sale being in
sufficient to discharge the amount outstanding under the agree
ment. the seller may recover such amount from the purchaser. 

(6) If any dispute arises as to the amount payable to the 
purchaser or the seller. the person selling such goods shall deposit 
the amount in dispute with a magistrate, who shall retain such 
amount pending action brought by either party to the agreement 
against the other, and the person who sold the goods shall be 
discharged from any further liability in the matter. 

(7) Where a hire-purchase agreement has been terminated 
under this section. the purchaser shall. if he has failed to takc 
reasonable care of the goods. be liable to pay damages for the 
failure. 

20.-(1) In any action by the seller for the return of any goods 
to which any agreement relates, the court may, without prejudice 
to any other power and subject to sections 17 and 19-

(0) make an order for the return of the goods to the seller. 
subject to repayment by the seller of so much of the purchase 
price received by him as the court may deem just; 

(hI make an order for the return of a part of the goods to 
the seller and-

(i) in the case of an instalment sale agreement, for the 
retention by the purchaser of the remainder of the goods; 
or 

(ii) in the case of a hire-purchase agreement, for the 
transfer to the purchaser of the seller's title to the remainder 
of the goods: . 

(c) make an order-

(j) in the case of an instalment sale agreement. for the 
retention by the purchaser of part of the goods; or 

(ii) in the case of a hire-purchase agreement, for the 
transfer to the purchaser of the seller's title to pan of the 
goods, 
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and an order referred to in paragraph (e) in respect of the 
remainder of the goods; 

(d) make an order referred to in paragraph (b). subject 
to-

(i) repayment by the seller of so much of the purchase 
price received by him; or 

(ii) payment by the purchaser of S(I much- of the unpaid 
balance of the purchase price. 

as the court may deem just; or 

(e) make an order requiring the goods to be sold by public 
auction by a person appointed by the court. within a period 
stated in the order. or. if the parties so agree. by private 
treaty. . 

(2) No order shall be made in terms ot subsection (I) (d) (ii) 
unless the purchaser satisfies the court that the order will be 
carried out forthwith. 

(3) In making any order in terms of this section, the court 
may, if any negotiable instrument has been given or drawn by 
the purchaser in respect of any instalment or part of an instal
ment payable under the agreement in question. order that the 
seller shall-

(a) cancel such negotiable instrument or return it to the 
purchaser; or 

(b) indemnify the purchaser against any liability on the part 
of the purchaser in respect of such negotiable instrument. 

(4) Any order referred to in subsection (1) (e) shall statc-

(a) the total amount found by the court to be payable under 
the agreement; 

(b) the amount fixed by the court as damages for any failure 
by the purchaser to take reasonable care of the goods; 

(c) the total amount of payments so found to have been 
made thereunder; 

(d) the party by whom the costs incidental to the sale shall 
be borne; and 

(e) any directions given by the court as to advertisement and 
the place, date and method of the sale of the goods; 

and the court may, when making any such order, at the same 
time order the purchaser to pay to the seller the deficiency 
referred to in subsectic-n (6), if any. . .... 
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(5) If any goods are sold in pursuance of an order referred to 
in subsection (l) (e), the person appointed by the court or, in the 
case of a sale by private treaty, the seller shall. after deducting-

(a) any costs incidental to the sale awarded by the court 
against the purchaser; 

(b) any other costs so awarded; and 

(c) the total amount stated in the order to be payable under 
the agreement, less the total amount of payments so stated to 
have been made thereunder, 

pay over the balance of the proceeds of the sale to the purchaser. 
Any costs incidental to the sale which have been so awarded shall 
be a first charge upon the proceeds of the sale. 

(6) H the net proceeds of the sale are insufficient to discharge 
the purchaser's liability in respect of any costs referred to in 
subsection (5) and his liability under the agreement. the seller 
may recover the deficiency from the purchaser. 

(7) H damages have been awarded against the seller in the 
proceedings, the amount thereof or so much of such amount as 
the court may determine shall be deemed to have been paid by 
the purchaser in respect of the purchase· price of the goods, and 
thereupon the damages shall be remitt~d either in whole or in 
part. 

(8) On the institution of an action referred to in subsection (l) 
and pending the conclusion of the proceedings, the court shall, in 
addition to any other powers, have power. upon the application 
of the seller, to make such orders as the court may deem just for 
the purpose of protecting the goods from damage or deprecia
tion, including orders. restricting or prohibiting the use of the 
goods or giving directions as to their custody. 

21. No waiver by any purchaser of any right under this Act 
shall be of any force or effect. 

2l. If a company is being wound up under any enactment in 
force in Malawi relating to companies or a person is adjudged or 
otherwise declared bankrupt under any enactment in force in 
Malawi relating to bankruptcy, any agreement entered into by 
such company or person as seller shall remain of full force and 
dfcct and shall be binding on the liquidator of such company or 
the trustee conc::erned, as the case may be : 

Provided that nothing in this section shall afiect the powers of 
the court to set aside any disposition of property made by way of 
undue preference. 
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23.-{I) In this section "trustee's expenses", in relation to 
goods which are the subject of an agreement entered into by a 
purchaser referred to in subsection (2) (a) means-

(a) the trustee's remuneration in respect of the goods; and 
(b) the costs incurred by the trustee in conserving the good~; 

and 
(c) all other expenses of liquidation or administration in

curred by the trustee in connexion with the goods. 

(2) (a) If. in terms of an enactment in force in Mala\\'i rcbting 
to bankruptcy, a purchaser is adjudged or othcnvisc declared 
bankrupt, the goods which are the subject of the agreement 
entered into by the purchaser shall. notwithstanding the tcrm~ of 
the agreement, vest in hi!'; trustee: 

Provided that if the goods are used by the trustee on behalf of 
the purchaser's estate, the trustee shall pay to the seller, as a 
cost in the administration of the estate, each instalment in respect 
of the purchase price which becomes due under the agreement 
during the period the goods are so used. 

(b) The trustee of a purchaser referred to in paragraph (a) 
shall pay to the seller out of the proceeds of the sale of the goods 
referred to in that paragraph, reduced by the amount of the 
trustee's expenses and the cost of realizing the goods. so faJ as 
there are proceeds available, an amount equal to the balance of 
the unpaid purchase price together with all other sums due to the 
seller under the agreement. 

(c) If the full amount due to the seller in terms of paragraph 
(b) is unpaid by reason of the insufficiency of the proceeds of the 
sale of the goods, the seller shall, unless he relies for the 
satisfaction of the payment due to him solely on the proceed~ of 
the sale of the goods, have a claim in the bankruptcy in respect 
of the balance. 

(3) (a) The trustee of a purchaser referred to in subsection (2) 
(a) shall give not less than twenty-eight days notice in writing to 
the seller of the date on which he propose~ to sell the goods 
which are the subject of the agreement. 

(b) The trustee shall, if required in writing by the seller not 
less than seven days before the date referred to in paragraph (a). 
deliver the goC?ds to the seller on the pre-payment by the seller of 
the cost of delIvery and the trustee's expenses. 

(c) On the delivery of the goods to the seller, the seller shall 
thereupon have, in respect of the goods, a lien or right of retention 
with all the rights of a creditor holding a security under any law 
in force in Malawi. 

17 
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(d) In proving a claim in bankruptcy a seller rcfared to in this 
subsection shall state in his affidavit or other document of claim 
the nature, particulars and value of his security. 

(4) If the purchaser is a company which is in course of being 
wound up under an enactment in force in Mala~'i providing for 
the winding up of companies, subsections (2) and (3) shall apply 
as if the company were an individual adjudged or otherwise 
declared bankrupt and the liquidator of the company were the 
trustee of the purchaser. 

(5) This section shall, notwithstanding section LQ), apply in 
relation to an agreement under which the Government is the 
seller. 

PART II 

FINANCIAL PROVISIONS RELATING TO AGREEMENTS 

24.-(1) Every agreement under which the purchase price 
exceeds ten pounds shall provide-

(a) that payment shall be made in money (which for this 
purpose shall include a cheque) or in goods before any of the 
goods which are the subject of the agreement are delivered to 
the purchaser of a sum equal at least to that percentage of the 
cash price which is specified in the second column of the 
Schedule for the particular class of goods sold under the 
aggreement; and 

(b) that the period within which the full purchase price is 
payable shall not exceed the period specified in the third column 
of the Schedule for the particular class of goods sold under 
the agreement. 

(2) The period referred to in subsection (1) (b) shall be 
reckoned from the date of the payment made in terms of 
paragraph (a) of that subsection: 

Provided that if the agreement provides for the delivery of the 
goods which are the subject of the agreement from a pJace 
outside MalaWi to a purchaser who at the time of delivery is 
outside Malawi the period shall, at the election of the seller, be 
reckoned from the date on which the goods are first imported 
into Malawi. 

(3) If an agreement does not comply with subsection (I) or 
payment has not been made in terms of paragraph (a) of that 
lubsection-

(a) the goods which are the subject of the agreement shall 
be deemed to have been sold to the purchaser-
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(i) without any reservation as to the ownership of the 
goods or, as the case may be, without any stipulation as to 
the seller's right to the return of the goods; and 

(ii) on credit at a price, payable in the same manner as 
that stipulated in the agreement. which is twenty-five per 
centum less than the purchase price: 

and 

(b) the seller shall not be entitled to enforce any contract of 
suretyship, indemnity or guarantee relating to the agreement 
except, in the case of an agreement which has been the subject 
of a cession or assignment, against a surety or guarantor who 
was the original seller under the agreement. 

(4) No payment in cash shall, to the extent to which it is made 
out of moneys borrowed directly or indirectly from or through 
the seller or any person whose business or part of whose business 
it is by arrangement with the seller to advance money for pay
ments under agreements witp the seller, and no payment in 
goods shall. to the extent to which the amount thereof exceeds 
the normal market price for the goods, be deemed to be a pay
ment for the purposes of subsection (1) (a). 

(5) The Schedule may be varied by the Minister by notice 
published in the Gazette so, however, that no such variation shall 
affect the operation of any agreement entered into prior to the 
date of publication of such notice. 

25.-(1) A seller shall have no right to institute a suit or Time hmit 
action for- for certain 

actions 

(a) the return of goods to which an agreement relates; or 

(b) the recovery of a portion of the purchase price due 
under an agreement, 

after the lapse of the period prescribed by subsection (2). 

(2) The period after the lapse of which no suit or action 
referred to in subsection (1) may be brought shall be the period, 
fixed by or under subsection (3), which was so fixed at the time 
the right to institute the suit or action first accrued. 

(3) The period to which subsection (2) relates shall be-

(a) such number of days, not less than one hundred and 
fifty, as the Minister may by notice published in the Gazette 
fix; or 

(b) if no period is fi'(ed in terms of paragraph (a), three 
hundred and sixty-five days. 

19 
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commencing on the day following the last day of the appropriate 
period within which this Act requires the full purchase price to be 
paid. 

(4) In determining for the purposes of paragraph (a) or, as the 
case may be, subsection (3) (b) the number of days which haw 
elapsed there shall not be taken into account any period during 
which-

(a) the purchaser was absent from Mala ,"'i; or 

(b) service of summons issued by the seller for the return of 
any goods or the recovery of any portion of the purchase pri~t! 
could not be effected owing to the whereabouts of the pur
chaser being unknown or owing to the purchaser wilfully 
evading service or owing to his absence from Mala\\'i; or 

(c) the seller was a minor or was of unsound mind; or 

(d) the obligation of the purchaser to pay instalments was 
suspended pursuant to this Act or any other relevant written 
law. 

(5) This section shall not apply if at any time before the end of 
the period of limitation prescribed by subsection (2) the seHer or 
purchaser-

(a) is adjudged or otherwise declared bankrupt; or 

(b) makes an assignment to or composition with his credi
tors; or 

(c) being a company, is wound up or placed under judicial 
management; or 

(d) dies. 

16.--(1) The Minister shall, for all classes of agreement and 
goods, by notice published in the Gazette, fix the maximum 
amount, to be determined by reference to the rate per centum 
per annum referred to in subsection (2), by which the purchase 
price under an agreement may exceed the cash price. 

(2) The rate per centum per annum to which subsection (I) 
relates shall be a rate per centum per annum, specified by the 
Minister in the notice referred to in that subsection, of the 
balance of the cash price remaining unpaid before the due date of 
each instalment. 

(3) The Minister may, in fixing the maximum amount referred 
~ in subsection (1), make different provision in respect of 
different classes of agreements and different classes of goods, 

(4) A provision in an agreement shall be of no effect in so far 
as it provides for the payment of a purchase price exceeding the 
cash price by more than the appropriate amount fixed in terms of 
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subsection (1) at the date of the agreement and the amount of 
each instalment payable under an agreement containing such a 
provision shall be decreased accordingly. 

PART III 

MISCELLANEOUS 

21 

27. The Minister may, by notice published in the Gazette, Exemption~ 
order that any agreement or class of agreements entered into by 
anybody corporate established directly by any law shall be 
exempted from any of the provisions of this Act. 

-18. Any agreement made before the 12th day of February, Savini 
1964, shall continue to be subject to the legislation to which it 
was subject immediately prior to such date (notwithstanding that 
such legislation may have been modified or adapted for use in 
Malawi) and, for that purpose, such legislation shall be deemed to 
remain in force. 

SCHEDULE s. 24 
INITIAL PAYMENTS AND PERIODS FOR PAYMENT 

Class of Goods Percentage of Period within 

1. Accounting. adding. calcu
lating and cash register ma
chines; air-conditioning units; 
auto-cycles; boats; bicycles; 
caravans (non-motorized); com
mercial, industrial and domestic 
refrigeration appliances and 
equipment; duplicating ma-
chines; floor polishers; furniture 
geysers; invalid tricycles; lawn 
mowers; marine engines (includ
ing outboard motors); motQr 
qcks; motor cycle combina
tions; JQ9tOr scooters; pianos; 
photographIC equipment; radios; 
~diograms; sewing maCliiDes; 
~s; ti..e--recorders; television 
sets; televlsion-radiogram sets; 

cash 10 be which full 
paid be/ore purchase 
goods are price is 
delivered payable 

~writers; vacuum cleaners; twenty twenty-four 
washmg machines. per centum months 

-The Hire-Purchase Amendment Act. 1959 (14 of 19S9(F» provided (in 
aection 17) that an qreement entered into before the date of commencement of 
that Aa (28th Aueust. 1959) was to continue to be subject to the principal Act as 
in force before that date. 

L.R.O. J /1968 
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Percentage ot 
cash 10 be 

paid before 
goods are 
delivered 

thirty-three 
and one
third per 
centum 

Period within 
which full 
purchase 
price is 
payable 

twenty-four 
months 
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Hire-Purchase (Finance Charges) NOlice 

SUBSIDIARY LEGISLATION 

HIRE·Pl1RCHASE (FI:'\ANCE CHARGES) NOTICE 

under s. 211 

23 

[SablidJary I 

G.N. 
437/1961(1') 
9::/I%4(N) 

1. This notice may be cited as the Hire-Purcha~e (Fil1Jncc (It-Ilion 

Charges) Notice. 

2. For all classes of agreement the purchu!-c price shall not 
exceed the cash price by more than an amount which to~L':ht'f 
with the accountancy costs, credit control and coIlection expemcs 
and all other administrative costs connected with the agreement. 
other than the sums excluded from the purchase price in term~, of 
section 2 (1) of the Act--

(a) in respect of new goods, is an amount calculated at the 
rate of 15.69 per centum per annum of the balance of the cash 
price remaining unpaid before the due date of each instalment: 
and 

(b) in respect of used goods. is an amount calculated at the 
rate of 17.54 per centum per annum of the ba13nce of the cash 
price remaining unraid before the due date of each instalment. 

EXPLANA TOR Y NOTE 

(This note is not part of the nolief, but is intended to indicate 
its genual purport.) 

The effect of the variation set out in the notice is to increase 
the maximum amount by which the purchase price of second· 
hand goods. purchased under a hire.purchase agreement, may 
exceed the cash price. to an amount calculated at the rate of 
17.54 per centum per annum of the balance outstanding before 
the date of payment of each instalment. 

Where payment, after the first instalment. is to be made in 
equal instalments the finance charge per £100 may be calculated 
by applying the following formula:-

(0) in the case of new goods-

F 
15.69 X (n+p) 

24 

Maximum 
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purchase 
pncc (wer 
ca'.h price 
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Hire-Purchase (Finance Charges) Notice 

(b) in the case of second-hand goods-

F-

where 

F = finance charge 

17.54 x (n+p) 

24 

n=number of months in which the full purchase price is 
payable 

p= period, in months. between each instalment. 
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ARRANGEMENT OF SECTIONS 

SllCllON 

J. Short title 
2. Inter pretation 
3. Application of Act 

CRp.48:03 

4. Celtain instruments giving power of disl:rcss to be subject to 
thi~ Act 

5. I'iJltures or growing crops n(lt to be deemed separately 
o~~i~nl!d when the land passes by the sarno instrument 

6. Avoidance of certain duplicate hills of sale 
7. Bill of ~nl~ to be void unless altested and registered 
8. T\lode (l( attestillg and registering bills of sale 
9. n'mewlIl of re~islmtion 

10. Hill of slIle to have sdledulc of property attached 
11. )Jill of Rale not to alTect after·acquired property 
12. Exception as 10 certain things 
11. Limitation of CRlIses of $eizure 
I tI. Form of bill of lIalC 
I S. Avoidance or bill of sate under £30 
J G. Rules as to situation and SAle or chattels 
17. Bill of sale Dot to protect chattels against rates, duties and 

taxes 
18. Form of register 
19. Rectification of register 
20. Entry of satisfaction 
21. Right l1f search Rnd to have copies 
22. Time o( registration 
23. Exc1 IIRion of certain debentures 
21. Affidavits 
25. Rule!!, lees 
26. Savings 

SCHEDULE 

An Ad to l,rovlde for Bills of Sale 

[6TH NOVBMBBR,19611 

1. This Act may be cited as the Bills of Sale Act. 

2.-(1) III this Act, unless the context otherwise requires-

"bill or sale" includes bills of 8nlc, "s!lignmellet, ."h aqsferA, 
. declaratiolls of trust without trallsfelo, '1IlveIItofles of goods 

1 

19 of 1967 

Short tiUe 

Interpreta· 
tion 

L.R.O.111968 



2 

- LAWS OF MAI.AWI 

C~l)' 48:03 Bills 0/ Sale 

with receipt thereto attached, or feceipts (or purchase 
moneys of goods, and olher assurances of personal chaltels, 
and also powers of attorney,a.1llhorilies or licences to take 
possession of personal chattels assecunty fOf 8".Y=<Je6t, and 
tllso any agrecJlieITt whether 1ntetiiled or not {o be followed 
by the execution of any other instrument, by which a right in 
eqllity to any personal chattels. or to any charge or security 
thereon. is conferred. but shall not include the following 
documents, that is to say-

(a) assignments (or the benefit of the credilors of the 
person making or giving them, marriage settlements, 
transfers or assignments of any ship or vessel or any share 
thereof, transfers of goods. in the ordinary course of 
business of allY trade or calling, bills of sale of goods in 
fUlcign palts OJ' at sea, bills of lading, wnrehousekeepers' 
cellificatc'l, warmnts or orders for the delivery of goods, or 
any other documents used in the ordinary course of business 
as proof of the possession or control of good!!. or authoriz
inl~ or purporting to authorize, either by indorsement or by 
dcli very, the possessor of such document to transfer or 
receive goods thereby represented; 

(b) an instrument charging or creating any security on, or 
declaring trusts of, imported goods, given or executed at any 
time prior to their deposit in a warehouse, factory or store, 
or to their being re-shipped or re-railed for export, or 
delivered to a purchaser not being the person giving or 
executing that instrument; or 

(c) for the purposes of sections 7, 8(1), to to J 7 inclusive 
and 21, bills of sale or other instruments hereinbefore 
mentioned which n1Ry be given otherwise than by way of 
security for the payment of money: 

. "crops" means co/T{'e bf'r:ries, tea leaves, sisal leaves, sugar cane, 
tung llUts, timber, bark. cotton, tobacco, hemp. hops, wheat, 
maize, barley, oats and grass (whether for hay or for grain). 
and all ('ereal and root crops, fruit, IlUts and all other crops 
grown above or below the ground; 

"executed" means signed by the granlor or his attorney: 
"factory" or "workshop" means any premises on which any 

manual labour is e~ercised by way of trade or for purposes 
or gain ill or incidental to the making, altering, repairing, 
omamculing, assembling, finishing or adapting for sale of 
any article or part of any article; 

"personal chattels" means goods, furniture and other articles 
CApable of complete transfer by delivery, and, when 
separately assigned or charged, fixtures and growing crops. 
but shall not include-

(a) chattel interests in real estate; 
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• 
(b) fixtures. ellccpt trade machinery as hereinafter 

deli ned. whl!n assigned or transferreci together with a free
hold, f('gi1;leroo or Ic~sehold intere6t in any land or building 
to whkh they are allixcd; 

(c) growillg crops when assigned together with any 
interest in the land on which they grow; 

(d) sha-res or interests in the stock. funds or securities of 
any government, or in the capital or property of in
corporated or joint stock companies; 

(e) things in action; 

(/) any stock or produce upon any farm or land which. by 
virtue of any covenant or agreement or of the custom of the 
country. ought lIot to be removed from any farm where they 
are at the time of making or giving of the bill of sale; 

"Registrar" means the Registrar General or the Deputy Regis. 
trar General; 

"stock" includes Ilny sheep. goats, cattle, horses, pigs, poultry, 
and any other living animals; 

"trade machinery" mealls the machinery used in or attached to 
any factory or workshop. and machinery and plant used ill 
cOllnexion with the production, prelJaralion or manufacture 
of agricultural products, but shall not include-

(a) the tixed motive powers. such as the waterwheels and 
steam and other engines and the steam boilers. donkey 
engines amI other fixed appurtenances of the said motive 
powers; 

(11) the fixed power machinery (such as the shuns, wheels, 
drums and their fixed nppurtcllllllces) for transmitting the 
action of the motive powers to the other machinery fixed 
and loose; or 

(c) the pipes for steam, gas and water. 

(2) Nothing in subsection (1) (b) shall alTect the operation of 

3 

section 40 of the Bankruptcy Act in respect of goods comprised Cap. 11 :ot 
in any instrument in this section descrihed if those goods would 
otherwise be "goods" within the meaning of section (40) (iii) of 
the said llankruptcy Act. 

(3) Ilersonal chattels shall be deemed to be in the "apparent 
possession" of the person making or giving a bill of sale. so long 
as they remain or are in or upon any house, mill, warehouse, 
building, works, yard, land or other premises occupied by him. or 
are used fllld enjoyed by him in any place whatsoever, notwith
standing that formal possession thereof has been taken by or 
given to any other persoll. 

L.R.O. 111968 
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(4) Trade machinery as defincd in suhsection (I) shall. for the 
pmpo ... l'S of this Act. be declllt:ll to be personal chauels and any 
(lisposilion of trade lIIachincry by the owner thereof which would 
be II bill of sale ill respect of ony other personal chattels shall be 
dccnHd to be a bill of sale within the meaning of this Act. but 
uny IIHH:hinery alld elrcets excluded from the definition of trade 
machinery shallllot be deemed to be personal chattels within the 
meaning of this Act. 

3. This Act shall apply to every bill of sale (whether or not the 
salllc is absolute or suhject to any trust) whereby the holder or 
gralltce has power. eithcr with or without notice. und either 
immcdiately or at any future time, to sei7.e or take possession of 
any personal challels comprised in or mude subject to such bill of 
sale. 

4. Every attornment, ,instrument or agreement. not being a 
mining lease. whcrl"hy a power of distress is given or agreed to 
be given by any person to any other penon by way of security 
,for mly present. future or contingent debt or advance. and 
whereby flny rent is reserved or made payable as a mode of 
providing for the payment of interest on such debt or advance or 
otherwise for the purpose of such security only. shall be deemed 
to be a bill of sale. within the meaning of this Act. of any 
personal chattels which may be seized or taken under such power 
of distress: . 

Provided that nothing in this section shall extend to any 
mortgage or any estB te or interest in any land. tenement or 
hereditament which the mortgagee. being in possession. has 
demised to the mortgagor as his tenant at a fair and reasonable rent. 

5.-( \) No fixtures or growillg cwps shall be deemed under 
this Act to be separately assigned or oharged by reason only that 
they nre assigned by separate words. or that power is given to 
seYe'r them frolll the land or building to which they are affixed. or 
from the land on which they grow, without otherwise taking 
possession of or dealing with the land or buildi'ng, or land. if by 
the same instrument any freehold. registered or leasehold interest 
in the land or building to which tllOse fixtures are affixed. or in 
the land on which those crops grow, is also conveyed. transferred 
or aSSigned to the same persons. 

(2) The same rule of construction shall be applied to all deeds 
or instruments. including fixtures or growing crops. executed 
before the commencement of this Act and then subsisting nnd in 
force, in all questions arising under any bankruptcy. liquidation, 
l1s~igllment for the benefit of creditors or execution of any 
process of 8 court, which takes place or is issued after the 
commencement of this Act. 
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6. Where a subsequent bill or sale is executed within or on the 
expiration of foupteen clear doys after the execution of a prior 
1I1llt.'gi~lelcd hill of sale, ami comprises all or any part of the 
1'('lsonal challels cnmprised in sllch prior bill of sa Ie, then, if such 
subseqlll.'nt bill of sale is given m; a securilY for ~he same debt as 
is secured by the prior bill of sale or (or any part of such debt, it 
shall, to the extent to which it is a security for the same debt or 
P;Ht thereof .and 'So far as respects the personal chattels or part 
thereof comprised in the prior hill, be absolutely void, unless it is 
proved. to the satisfuction of the court having cogni7..ance of the 
case, that the subsequent bill of sale was bOfla (rde given for the 
purpose of correcting some ilia terial error in the prior bill of sale, 
and not for the purposes of evading this Act. 

7.-( I) Every bill of sale shall be duly attested, and shall be 
,registered within fourteen clear days after the execution thereof, 
or if it i., executed in any place out Qf Malawi then within 
fourteen clear days after the time at which it would in the 
ordinary course of post arrive in Malawi if posted immediately 
after the execution thereof; and shall truly set forth the con
sideration for which it was given; otherwise such bill of sale shall 
be void in respect of the personal chattels comprised therein. 

8.-( J) A bill of sale shall be attested and registered in the 
(ollowing manner-

(a) such bill, with every schedule or inventory thereto 
nnt1exed or therein referred to, and also a true copy of such 
bill and o( every such schedule or inventory and of every 
attestation of the execution of 'Such bill of sale, together with 
.all allidavit of the time o[ such bill of sale being made or 
given, and of its due eXC<:lItion and attestation, and n descri'p
tion of the residence and oocllpation of the person making or 
g;ving the same (or in case the same is made or given by any 
person under or in the execution of any process, then a 
description of the residence and occupation of the person 
against whom such process issued), and of every attesting 
witness to slIch bill of role, shall be presented to and the said 
copy and amdavit shall be filed with the Registrar within the 
period prescribed under section 7: 

(h) if the bill of sale is made or given subject to any 
defeasance or condition, or declaration of trust not contained 
in the body thrreof, such defeasance. condition. or declaration 
shall be deemed to be part o( the bill. and shall be written on 
the same paper or parchment therewith before the registration, 
and shall be truly set forth in the copy filed under this Act 
therewith and as part thereof, otherwise the registration shall 
be void; 

(c) the execution by the grantor of every Bill of Sale shall be 

Avoltlnm'e 
of crr toin 
duplicate 
bills of ~ale 
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allested by a commissioner for oaths, not being the legal 
practitioner of the gmntee, who shall personally explain to the 
grantor the clIect thereor. and attestation shall state that before 
the execution of the Bill of Sale the effeot thereof was so 
explained as aforesaid. 

(2) In case two or more bills of sale a're given, comprising in 
whole or in part any of the same chattels, they shall have priority 
in the order of the time and date of their registration respectively 
as regards such chattels. 

0) A transfer or assignment of a registered bill of sale need not 
be registered. 

9.-( 1) The registration of a hill of sale must be renewed once 
at lea!'t every live years, and if a period of five years elapses 
f,o", the registration or renewed 'fegistrution of a bill of sale 
without a renewal or further renewal, as the case may be. the bill 
of sale shall become void. 

(2) The renewal of a registration shall be elfected by filing 
with the Registrar an flllidavit stating the date of the bill of sale 
and of lhe last registration thereof. and the names, residences and 
occupations of the parlies thereto as stated therein, and that the 
bill of sale is sLiIl a subsisting security. 

(3) Every such amUla vit shall be in Form No. I in the 
Schedule. 

(4) A rcnewal of registration shall not become necessary by 
reason only of a transfer or assignment of a bill of sale. 

10. Every bill of sale shall have annexed thereto or written 
thereunder a schedule containing an inventory of the personal 
chattel!l comprised in the bill of sale; and such bill of sale. save as 
:hereinaflcr mentioned. shall have effect only in respect of the 
personal chattels specifically described in the said schedule, and 
shall he vo.id. except as a'gainst the grantor, in respect of any 
personal chattels 110t so specifically described. 

It. Save as hereinafter in this Act mentioned. a bill of sale 
shall be void, except as against the grantor, in respect of any 
personal chattels specifically described in the schedule thereto of 
whieh tlhe grantor was not the true owner at bhe time of I'he 
execution of the bill of sale. 

12. Nothing hereinbefore in this Act contained shall render a 
bill of sale void in respect of any of the following things-

(a) any growing crops separately assigned or charged where 
Slid, crops were actually growing at the time when the bill of 
sale was executed: and 
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(b) allY fixtures separately assigned or clta'rged and any 
plant or ~l'ade macbinerr where 8110h (lxtures, plant, or trade 
JI1achil1(".IY are or is USC( in, attached to, or brought upon any 
Il\l1d, fann, factory, workshop, shop, house, warehollse, or 
other ploce in substitut.ion for any of the like fixtures, plant, or 
hude IllHchinery spe<::i1iwlly described in the schedule to such 
bill o( sale. 

7 

J3. Personal chalLels assigned under a bill of sale shall not be Limitation 
liable to be sei7.cu or taken possession o( by the grantee for any ~~~:~:e. of 
other than the following causes-

(a) if the grantor makes default in payment of t.he sum or 
SUlIlS of money thereby secured at the time therein provided 
for payment or jn -the performance of any covenant or 
llgreCl110lt contained ill the bill of sale and neoessary for 
maintaining tbe security; or 

(b) jf the grantor becomes a bankrupt or sulTers the said 
goods or any of them to be distrained for rent, rates, or taxes; 
or 

(c) if the grantor fraudulently either removes or suffers the 
said goods or any of them to be removed from the premises; 
or 

(d) if the grantor does not, without reasonable excuse. upon 
demand in writing by the grantee, produce to him his last 
receipts (or rent, rates, and t.exes~ or 

(e) if execution has been levied against the goods of the 
grantor under any judgment at law: 
Provided that the grantor may, within five clear days from the 

seizure or taking possession of Rny chattels on account of any of 
~he 8,bovementioned causes, apply to the High Court and the 
Court may, if satisfied that, by payment of money or otherwise, 
the said cause of seizure no lon~er exists. restrain the grantee 
(rol\1 removing or 'Sl:1Iillg the said chattels or may make such 
other order as may seem just. 

14. A bill of sale made or given by way of security for the Form of Bill 
payment of money by the grantor thereof shall be void unless of .ale 
made in accordance with Form No.2 in the Schedule. 

15. Every bill of sale made or given in consideration of any Avoidance 
sum under ,thirty pounds shall be void. of bill of 

16. All personal chattels seized or of which possession is taken 
under or by virtue of any bill of sale shall remain on the 
premises where they were so seized or 80 taken possession of, 
and shnll not be removed or sold until after the expiration of five 
cloor days from Lhe day they were 80 seized or so taken 
possession of. 

aale under 
£30 
Rules as to 
situation and 
lale of 
chattel. 
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17. A bill of sale to which this Act applies shalt he no 
protection in 'respect of personal chattels included in such bill of 
sale which. hut (or such bill of sale. would have been liable 10 
distress undor 1\ warrant Qr order for the f'eoovery of rates. duties 
and taxes imposed by law. 

18.-(1) The Registrar shall keep a hook (in Ihi9 act referred 
to liS "the register") for the purposes of this Act. and shall. on the 
filing of ony bill of sale or copy under this Act. enter ,therein the 
name. residence and occupation of the person by whom the bill 
was made or given. or. in case the same was made or given by 
any person under or ill the execution of process, then the name. 
residellce and occupa~ion of tJle person against whom such 
process was issued. and also the name of the person to whom or 
in whose favour the bill was given. and any Qther particulars 
prescribed under this Act, and shall number all such bills 
registe~ed in each year consecutively, according to the respective 
dates and tillles of their regi'stralion. 

(2) On the rcgistmlion of any anidavit of renewal. Ihe like 
entry rhall be made, with the addi,tiol1 of the date and numher of 
the last previous entry reinting to the same bill, and the bill of 
sale or copy originally filed shall be thereupon Imarked with the 
number anixed to such aflldavit of renewal. 

(3) The Registrar shall also keep an index of the names of the 
grantors of registered bills o[ sale with reference to entries in the 
register of the bills of sale given by each grantor. 

(4) The index referred to ill subsection (3) shall be arranged in 
divisions corresponding with the letters of the alphabet, so that 
all grantors whose surnames begin with 1he same letter (and no 
others) shall be comprised in one division, but the arrangement 
within each such division: need not be alphabetical. 

19. The High Court on being satisfied that the omission to 
register a bill of sale or an allidavit of rellewal thereof within the 
time prescl'ibed by this Act, or the omission or mis-statement of 
the nmlle, res'idence or occupation of any person, was accidental 
or due to inadvertence, mny order such omiSS'ion or mis
statement to be rectified by th~ insertion in die 1"egister of the 
true name, residence, or occupation. or by extending the time for 
such registmtion, on such terms and conditions, if any, as to 
security, notice by advertisement or otherwise, or as to any other 
matler, as it thinks fit to direct. 

Entry or 20. Subject to and in accordance with any rules made under 
satisfaction Ihis Act, the Registrar may order a memorandulD of saHsfaction 

to be w,~ittel1 upon any registered copy of a bill of sale. upon the 
prescriuf!d evidence being given that the debt, if any, for which 
such bill of sale was made or given has been satisfied or 
discharged. 

) 

....... ) 
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21.-(1) Any person shall be entitled to have an office copy or 
nlract of IIny registered bill of sale and nflidavit of execution 
tiled therewilh. or '''O'py thereof. 811d of any aflldavit filed 
thDtewilh. or l'egir-:tered allidavit of renewal. on paying for the 
same at the like rate as for ollice copies of judgments of the High 
Court. 

(2) Any copy of a registered bill of sale. and allidavit purport
ing to be an oHice copy thereof. shall. in all courts and before all 
arbitrators or other persons. be admitted as prima facie evidence 
thereof and of the (act and dale of registration as shown 
thereon. 

(3) Any person shall be entitled at all reasonable times to 
search the .register. on pnyment of such fee as may be prescribed. 
and subject to such rules as may be prescribed. and shall be 
entitled at all reasonable times to inspect. examine, and make 
extracts from any and eve.ry registered bill of sale without being 
reljuired to make a wrilten application, or to specify any 
particulars in reference thereto. upon payment of one shilling for 
each bill of sale inspected: 

Provided that the said extrncts shall be limited to the dates of 
execution. registration. renewal of registration, and satisfaction, 
to the names. addresses, all~ occupations of the parties, to the 
u mount o( the consideration, and to any further prescribed 
particulars. 

22. When the time for registering a bill of sale expires on a 
Sunday or other day on which the oOices of the Registrar 8're 
closed, such registnttion 81mll be valid if made on the next 
following day 011 which the ollices are open. 

23. Not'hillg ill this Act shall apply to any debenture issued or 
charge created by a bodr. incorporated by or under any law. and 
secured upon the capita, stock. goods, chattels, effects or other 
assets of 'Such incor~rated body. whiCh debenture or charge is 
required to be registered under any written law relating to 
incorporated bodies •. 

24. Every affidavit 'fequired for the purposes of this Act may 
be made before any commissioner (or oaths or the Registrar. 
Whoever wilfully 'makes or uses any false affidavit for the 
purposes of this Act shall be deemed guilty of perjury, and shall 
be liable to the penalties therefor. 

RiRhlor 
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25. The High Court may make rules for the better carrying 
into effect of the purposes of this Act, including the prescribing of 
fees payable in respect of matters or things done or which may 
be done under thi!! Act. 

Rules, fecs 

L.R.O. 1 I 1968 
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26. Notwithstanding the repeal of ,the Bills of Sale Registration 
Ordinance and the Dills of Sale (Amendment) Act, 1965. and, in 
so far as they Ilfld effect it) Malawi. the Bills of Sale Act, 1878, 
and the Bills of ~:lle Act. 1882. of the United Kingdom, nothing 
in this Act shall affect any bill of sale executed before the 
commencement of this Act. and in respect of any such bill of sale 
any renewal of the registration of a bill of sale executed before 
the commencement of this Act. and registered under lhe repealed 
Ordinance and Acts, shall be made under this Act in lhe 
same manner as the renewal of a registration made Wlder this 
Act. 

SCHEDULE 

FORM No. 1 

Allidavit of Renewal 

I, .................................... of ..........................................• 
do swear that a bill of sale bearing date the ............................... .. 
day of .................••.............................. , .............. 19 ....... and 
made between ................................. and which said bill of sale 
(or a copy of which said bill of snle). was registered on the .......... .. 
day of ............................... 19 ....... is still a subsisting security. 

Sworn this........................ day of ...................... 19 .... .. 

FORM No.2 

Bill of Sale 

This bill of sale made the ................................................ day 
of........................... 19 ...... , between .............................. , .. ttf........................... of the one part, and ............................ .. 
of ..................................... of Ule other part. witnesseUI that. 
in consideration of the sum of £ ............. now paid to .............. . 
by .................................................................................... . 
the receipt of which sum the sald .................. hereby acknowledges 
(or whatever else the consideration may be). be. the said .............. . 
doth hereby assign unto ........................................................ . 
his executors. administrators. and assigns. all and singular the several 
chattels and things IIl'ecifioolly described in the schedule hereto 
annexed by way of security for the payment of the sum of £ ........ . 
and interest thereon at the rate of.. .......... per cent. per annum. And 
the sllid ................................. doth further agree and declare that 
he will duly pRy to the said ..................... the principal sum afore-
said. together with the interest then due. by ................................ . 
paynlents of £ ........................ on Ule ................................. day 
of ........................... 19 ....... And the said ............................ .. 
dolh also agree with .the said ............................................. that he 
will (here insert terms as to insurance. payment of rent or otherwise. 
which the parties may agree to for the maintenance or defeasance of 
Ule security): 

.J 

~) 
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29. Minister may direct investigation by the Board 
30. Power of the Minister re registration 
31. Effect of cancellation 
32. Suspension of registra.tion 

PART V 
MISCELLANEOUS 

33. Duty of registered proprietor on repair of vehicle or engine 
34. Duty of registered proprietor who is agent of manufacturer 
35. Regulations 
36. Exemptions 
37. Registration not in lieu of licensing or registration, etc., under 

other written laws 
38. Not applicable to Government or local authorities 

CHAPTER 50:05 
AUTOMOTIVE TRADES REGISTRATION AND FAIR 

PRACIlCES 
An Act to provide for the reaistratioD of perIODS engaled for proftt 

or reward in the busloess of the assembly, sale or repair of 
motor vehicles or internal combustioD or other motor vehicle 
eJIIines or of any electrical or mecbaDlcal parts or accellOrieI 
of such vehicles or eaaines or eDlqed in bullneues incidental 
to the maiDteaaoc:e or repair thereof and to provide for the 
protection of the leoeral pubUc from uafaJr or 1IDCOIIIcl0aable 
practices by such perIODS and for matten related or incidental 
to any of the purpoees aforesaid 

PART I 
PRELIMINARY 

[30TH SEPTEMBER, 1972] 

1. This Act may be cited as the Automotive Trades Registration 
and Fair Practices Act, and shall come into operation on such date 
as the Minister may appoint by notice published in the Gazette: 

Provided that, by one notice or by separate notices, different 
dates may be appointed for the coming into operation of this Act 
in relation to different specified Regions, local authority areas, 
Districts or places in MalaWi. 

%. In this Act unless the context otherwise rcquircs-
"annual renewal of registration meeting" means that meeting of 

the Board, held annually, at which renewals of registration 
arc considered pursuant to section 21 ; 

"automotive trade" means the commercial garage business 
operating throughout Malawi; 

"Board" means the Automotive Trades Registration Board 
established by section 3; 

-For parts or Malawi in relation to which Act II in operadon _ IUbordinato 
leaialation at pap 22 of tbiI Qapter. 
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"Chairman" means the Chairman of the Board, appointed and 
designated pursuant to section 4 (2) (a); 

"commercial garage" means any garage operated as a business 
for profit or reward; 

"date of commencement" means, in relation to any Region, 
Local Government Area, District or place in Malawi, the 
date of the coming into operation of this Act, in such Region. 
Area, District or place, by notice pursuant to section I; 

"decision of the Minister" means any decision in respect of 
registration under this Act, made by the Minister under 
section 18, 24, 27 or 29; 

"garage" means any premises used for the purpose of the assembly, 
repair or renovation of motor vehicles or of internal combus
tion or other engines designed to be the propelling force of 
such vehicles; or used for the purpose of the assembly, repair 
or renovation of mechanical or electrical components, parts 
or accessories of such vehicles or engines; or used for the 
assembly, repair or renovation of motor vehicle bodies, or 
for the breaking-up of old or damaged motor vehicles for 
scrap or salvage; or for the sale of new or second-hand motor 
vehicles; or for the re-treading or re-capping or other such 
renovation of motor vehicle tyres; and includes premises 
used for the manufacture, assembly. repair or renovation of 
self-propelled farm machinery; but does not include premises 
used solely as a petrol service station; 

"investigation" means an investigation by the Board into the 
business conduct or practices of a registered proprietor 
pursuant to Part IV; 

"motor vehicle" means any self-propelled vehicle whose propulsive 
force is provided by a built-in internal combustion or other 
engine, and includes a motor car, motor cycle and self
propelled farm and road machinery but shall not include 
any ship or aircraft; 

"petrol service station" means any premises used for the purpose 
of the sale of petrol and oil for delivery on such premises 
directly into motor vehicles for immediate use therein; for 
the sale of petrol or oil in containers and quantities of not 
more than five gallons in respect of each sale; for the sale and 
installation of tyres for motor vehicles; for tyre repairs; and 
for the sale or replacement and the installation of electric 
bulbs, windscreen wipers and other minor motor vehicle 
accessories; 

"premises" means any land and includes any buildings and trade 
fixtures upon such land; 

"Public Service" bears the meaning ascribed to the term "public 
service" by section 98 of the Constitution; 

3 
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(2) The Board shall consist of-
(a) one member designated as Chairman by the Minister; 
(b) one member designated as Vice-Chairman by the Minister; 
(c) the Chairman of the Price Control Board established 

pursuant to regulations made under the Control of Goods Act; Cap. J 8 :08 

(d) one member representing the Malawi Congress Party; 
(e) the Director of Plant and Vehicles, ex officio; 
(f) the Road Traffic Commissioner, ex officio. 

(3) The Minister may appoint to the Board such additional 
Members as he deems essential to the Board in the exercise of its 
powers and functions. 

(4) No person shall be appointed to the Board who
(a) is an undischarged bankrupt; 
(b) has, within three years last past, been convicted of an 

offence under this Act; 
(c) has, within three years last past, been convicted of an 

offence under any written law and been sentenced therefor to 
imprisonment for a term of six months or more without the 
option of a fine; 

(d) has, within five years last past, been convicted of an 
offence involving fraud or dishonesty. 
(5) Members of the Board shall not, by virtue only of their 

appointments to the Board, be deemed to be officers in the Public 
Service. 

(6) The names of all members of the Board as first constituted 
and every change in membership thereof shall be published in the 
Gazette. 

5.-{1) The Board may, with the consent of the Minister, co-opt Boardmay 
anyone or more persons to attend any particular meeting or series co-opt t 

of meetings for the purpose of assisting or advising the Board in ~=gs ° 
respect of any particular matter under consideration by the Board. mectlnlS 

(2) Any person co-opted pursuant to subsection (1) may take 
part in the deliberations of the Board at any meeting he so attends, 
but shall have no voting powers. 

6.-{1) There shall be a Secretary to the Board who shall be an ~taryl 
officer in the Public Service and shall be designated as Secretary Rcaastrar 
by the Minister. 

(2) The Secretary to the Board shall be the Registrar for all of 
the purposes of this Act. 

7.-{1) Members of the Board, other than ex officio members, Tunureof 
shall, subject to the provisions of this section, hold office for such =dOf 

period, being not less than two years, as may be specified in their memben 
respective appointments. 

LoR.O. 111973 
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(2) Ex officio members of the Board shall hold office as such so 

long as they hold the public office whereby they are members of 
the Board pursuant to this Act. 

(3) A retiring member shall be eligible for re-appointment. 

(4) On the expiry of the period for which a member, other than 
an ex officio member, is appointed he shall continue to hold office 
until his successor has been appointed, but in no case shall such 
further period exceed three months. 

(5) The office of a member other than an ex officio member 
shall be vacated-

(a) upon his death; 
(b) if he is adjudged a bankrupt; 
(c) if he is convicted of an offence under this Act; 
(d) if he is convicted of an offence under any other written 

law and sentenced therefor to imprisonment for a term of six 
months or more without the option of a fine; 

(e) if he is convicted of an offence involving fraud or dis
honesty; 

<I) if he is absent from three consecutive meetings of the 
Board without the permission of the Board; 

(g) upon the expiry of one month's notice in writing of his 
intention to resign his said office given by him to the 
Minister; 

(h) upon the expiry of one month's notice in writing terminat
ing his appointment to such office given to him by the Minister; 

0) if he becomes mentally or physically incapable of perform
ing his duties as a member of the Board; 

(j) if, being registered as a registered proprietor under this 
Act, his registration has been cancelled on the direction of the 
Minister. 

8. Any member of the Board who is not an officer in the 
Public Service shall be paid such remuneration and allowances, if 
any, as the Minister may in his case fix. 

9.-(1) The Board may meet at such places and times as the 
Chairman may determine or as he may be directed by the Minister 
and such meetings shall be convened by notice to the members 
given by the Chairman. 

(2) In the absence of the Chairman from any meeting of the 
Board the Vice-Chairman shall preside, and in the absence of 
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both the Chairman and the Vice-Chairman from any such meeting 
the members present shall elect one of their number to preside 
at that meeting and the person so elected shall have all of the 
powers and shall perform all of the duties ofthe Chairman for that 
meeting. 

(3) Save where otherwise provided by this Act, the Board shall 
conduct its proceedings in such manner as may be directed by the 
Minister or. in the absence of such direction, in such manner as 
the Board deems meet. 

(4) Minutes of each meeting shall be kept by the Secretary and 
shall be confirmed at the succeeding meeting by the Chairman, or, 
in his absence, by the Vice-Chairman or member presiding, as the 
case may be. 

(5) Three members of the Board shall form a quorum. 

(6) At all meetings of the Board the person presiding shall have 
a deliberative vote and in the event of an equality of votes shall 
also have a casting vote. 

to. No member of the Board shall be personally liable for Non-
any act or default of his. or of the Board, done in the exercise in liability of members of 
good faith of the functions of the Board. the Board 

ll.-{l) If a member of the Board or his spouse, or any Member to 
company of which he or she is a director or major shareholder, declare 
or any partner of such member or of his spouse has or acquires r:~~~~? 
any pecuniary interest, direct or indirect, in any matter in which his 
private interests conflict with his duties as a member and which is 
the subject of consideration by the Board he shall, as soon as he 
becomes aware of such interest in such matter, disclose the facts 
relating thereto to the Board and the Minister. 

(2) A member referred to in subsection (1) shall not take part 
in the consideration of, or vote on, any question before the Board 
which relates to the matter referred to in that subsection. 

(3) For the purposes of this section, the expressi,?n "~aj~r 
shareholder" means any person who, at the relevant time, 10 ~lS 
own right or by right of any other person, has the power to exercise 
or control not less than ten per centum of the voting rights in the 
relevant company. whether by reason of share holdings, debenture 
holdings, proxy or otherwise. 

B. Functions and Duties of the Board 
11. The functions and duties of the Board shall be

(a) to advise the Minister on matters relating to
(i) the maintenance and improvement of the seryices. 

facilities and workmanship offered to the general pubhc by 
commercial garages within Ma1a~i; 

Sl of 1971 

Function. 
of the Board 

L.R.O.I/1976 
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(ii) what minimum standards of workmanship and materials 
the proprietors of commercial garages should use and main
tain in their operations in order to be registered under this 
Act or to retain such registration; 

(iii) such other matters concerning the automotive trade in 
Malawi as the Board deems meet; 

(iv) any question concerning the automotive trade sub
mitted to the Board by the Minister for its opinion and advice 
thereon; 

(b) to keep and maintain a register of commercial garage 
proprietors and commercial garages in MalaWi pursuant to 
Part TIl; 

(c) to hear complaints against commercial garage pro
prietors pursuant to Part IV and to make recommendations to 
the Minister thereon. 

PART III 

REOISTllATION OF CoMMI!IlCIAL GARAGE OWNERS AND CoMMERCIAL 
GARAOES 

13.--(1) After six months from the date of commencement, 110 
person shall carry on the business of a commercial garage on any 
premises without being registered as a commercial garage pro
prietor (hereinafter called "the registered proprietor") in respect 
of such premises, nor shall such proprietor carry on such business 
on such premises without the said premises being registered as a 
commercial garage (hereinafter called a "registered garage") 
under this Act. 

(2) Any person who, after six months from the date of com
mencement-

(a) carries on the business of a commercial garage without 
being registered as a registered proprietor; or 

(b) carries on the business of a commercial garage on any 
premises without the said premises being registered as a 
registered garage, 

shall be guilty of an offence and liable to a fine of Kl,OOO and to 
imprisonment for one year. 

(3) Where a company or other body corporate is found guilty 
of an offence under subsection (2) there shall be imposed in lieu 
of the penalty provided by the said subsection, a penalty ofK3,OOO. 

(4) Subsection (2) (b) shall not apply to any registered pro
prietor carrying on business at the scene of any breakdown or 
accident for the purpose of deatina with such breakdown or 
accident. 
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14. The Registrar, under the direction of the Board, shall keep, Register of 
in the prescribed form, a Register of Commercial Garage Pro- proprietors 

. d C· (h . f 11 d .. h and garages pnetors an ommerclal Garages erema ter ca e t e 
Register") for the purposes of this Act. 

15.-(1) An application for registration under this Act or for a Application 

renewal or transfer of such registration shall be made to the Board ~~iSlration 
in the manner prescribed. 

(2) Not less than two weeks before making his application to 
the Board under this section, the applicant shall cause notice, in 
the prescribed form, of his intention to apply for registration, 
renewal or transfer to be published in the Gazette and in one issue 
of a newspaper in general circulation in the area in which the 
relevant garage is located. 

(3) Where an application is made in respect of a partnership 
firm, the partners shall nominate one member of the firm, who 
shall, upon the application being granted by the Minister, be 
registered as the proprietor in respect of the premises registered 
pursuant to such application. 

(4) Every application for registration under this Act, or for 
renewal or transfer of such registration shall be accompanied with 
the appropriate prescribed fee. 

(5) Any application for a transfer of registration under this 
Act may be made by the intended transferee or transferor and 
such application shall be accompanied with the current Certificate 
of Registration of the registered proprietor for purposes of cancel
lation upon the grant of the applied for transfer. 

(6) Where any person carries on the business of a commercial 
garage in more than one premises a separate application shall be 
made by such person in respect of each separate premises in which 
such business is carried on. 

16. Every applicant for registration, or for renewal of registra- APftlicunl 
tion, under this Act, shall, at the time of his application, furnish ~cscur4:ti~n 
to the Board a description in writing of the premises used or of premises 
proposed to be used by him as a commercial garage, and shaU, 
if so required by the Board, furnish a map or plan of such premises. 

17.-(1) As soon as is practicable after receiving an application c;.onsidcra
under section 15 the Board shall consider the same in accordance ~;:r of

nd 

with this section and report thereon in writing to the Minister- the Board 

(a) in the case of an application for a new registration, 
whether-

L.R.(SI1973)O./J974 
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(i) the applicant is already registered under this Act in 
respect of other premises; 

(ii) they consider the applicant a person suitable for 
registration; 

(ill) they consider the premises. in respect of which the 
application is made, suitable for the intended uses thereof; 

. (iv) they consider the applicant reasonably capable of 
providing the service intended or of employing persons so 
capable; 

(v) the applicant has previously been refused registration 
under this Act or whether any previous registration of the 
applicant hereunder has been canC4:11ed by direction of the 
Minister and the date and cause of such cancellation; 

(b) in the case of an application for renewal of an existing 
registration. ~hether-

(i) if the applicant has been registered in respect of the 
relevant premises during the entire past registration year. 
he has been the subject of any investigation under Part IV 
during the said period and the outcome of such investigation: 

(ii) if the applicant has been first registered in respect of the 
premises, whether by way of new registration or transfer. 
during the past registration year, he has been the subject of 
any investigation under Part IV during the said period and 
the outcome of such investigation; 

(iii) anything has been done to the premises during the past 
registration year. whether by way of alteration or reconstruc
tion, to render them unsuitable for registration; 

(c) in the case of a transfer of an existing registration, 
whether-

(i) the applicant is already registered in respect of other 
premises; 

(ii) they consider the applicant reasonably capable of 
providing the service intended or of employing persons so 
capable; 

(iii) the applicant has been refused registration under 
this Act or whether any previous registration of the applicant 
hereunder has been cancelled by direction of the Minister 
and the date and cause of such cancellation; 

(iv) anything has been done to the premises during the past 
registration year, whether by way of alteration or reconstruc
tion, to render them unsuitable for registration. 
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(2) Each applicant shall be entitled to attend before the Board in 51 of 1971 
person (or, if the applicant is a body corporate, by a senior director 
or executive of such body corporate) or to be represented thereat 
by a legal practitioner during the consideration of his application, 
and shall be entitled to be heard and to adduce evidence in respect 
of any matter relevant to such application. 

(3) The Board shall notify each applicant, by letter sent by 
ordinary post to the address given on the application, of the date, 
hour and place of consideration of his said application by the 
Board. 

(4) Having considered the application and such other matters 
as were adduced thereon by the applicant, or deemed relevant by 
the Board, the Board shall, without undue delay, forward to the 

L.R.(SI1971)O./19701 
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Minister its report together with a copy of the application and 
such other documents in its possession as it deems relevant to the 
application. 

(5) The applicant shall not be entitled to a copy, or to be 
informed of the contents, of any report made to the Minister by 
the Board pursuant to this section. 

18.-(1) The Minister, having considered the application and 
the report of the Board thereon and such other documents in 
relation thereto as were submitted to him by the Board, shall 
decide whether the application should be granted or refused, and 
shall notify the Board of his decision. 

(2) Any decision of the Minister made pursuant to subsection 
(1) shall be final and shall not be subject to appeal to, or question 
by, any court of law, and the Minister shall not be required to 
assign any reasons for such decision. 

MinislcrlO 
decide 
application 

19.-(1) Whenever the Minister grants an application for ReaistratioD 
registration, renewal of registration, or transfer of registration or refusal 
under this Part, and notifies the Board of his decision thereon, 
the Board shall cause the Registrar to enter such registration, 
renewal or transfer in the appropriate parts or part of the Register 
and shall notify the applicant thereof and cause notice thereof to 
be published in the Gazette. 

(2) Having entered any registration or renewal of registration 
pursuant to subsection (1) the Registrar shall, within one month 
thereafter, furnish the registered proprietor with a certificate of his 
registration as registered proprietor and of the registration of the 
relevant garage as a registered garage. 

(3) Having entered any transfer of registration pursuant to 
subsection (1) the Registrar shall, within one month thereafter, 
furnish the new registered proprietor with a certificate of his 
registration in the prescribed form as registered proprietor of the 
relevant registered garage together with a certified copy of the 
registration of the said relevant garage. 

(4) Whenever the Minister refuses an application under this 
Part and notifies the Board of his decision thereon, the Board 
shall cause the Registrar to notify the applicant, in writing, of 
such refusal. 

20. Registration under this Act shall be effective from the Duration of 
date of its entry in the Register by the Registrar and shan deter- reaisttation 
mine on the 1 st January following unless sooner surrendered or 
cancelled. 

21.-(1) The Board shall, in the month of December of each Annual 
year, hold an annual renewal of registration meeting for the =~~:ti~n 

L.R.O.11197) 



12 

LAWS OF MALAWI 

Automotive Trades Registration and Fair 
Cap. 50:05 Practices 

------------------------------

Surrender 
fIr rogislra
lion 

purposes of renewal of registration of existing registrations for the . 
following year: 

In this regard the Board may fix different dates in the said month 
of December for the holding of the annual renewal of registration 
meeting in respect of different places or areas in Malawi. 

(2) The Board shall, during the first week of the month of 
October of each year, publish, in one issue of the Gazette and in 
one issue of a newspaper in general circulation in Malawi, a notice 
setting forth the date, time and venue of such annual renewal of 
registration meeting, and if the said meeting is to be held on 
different dates in respect of different areas the said notice shall 
specify the place or area in respect of which each such meeting is 
to be held. 

(3) Application for renewal of registration shall be made 
pursuant to section 15 and shall be delivered to the Board not 
later than 21 days before the date of the relevant annual renewal of 
registration meeting of the Board. 

(4) Application for renewal of registration shall be considered 
at the relevant annual renewal of registration meeting and shall 
nonnally not be considered at any other meeting of the Board save 
for just cause. 

(5) The Board may adjourn any annual renewal of registration 
meeting from time to time until all applications for renewal of 
registration to be considered at such meeting have been considered 
by the Board. 

(6) If, in respect of any application for renewal of registration, 
the decision of the Minister thereon under section 18 has not 
been notified by the said 31st December, the existing registration 
shall be deemed to be extended, for the purposes of this Act, 
until such time in the following year as the Minister notifies his 
decision on such application to the Board in accordance with the 
said section 18. 

PART IV 

SURRENDER, SUSPENSION AND CANCELLATION OF 
REGISTRATION 

11. Any registered proprietor of any registered garage may, 
at any time, by notice in writing to the Board, surrender his 
registration in relation to any specified registered garage, and upon 
receipt of such surrender the Board shall cause the Registrar to 
strike off the Register the registration of the said registered pro
prietor in relation to the said garage and also to strike off the 
Register the registration of the said registered garage. 
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23.-(1) Any person who has had repairs or alterations or any 
other work or service done upon any motor vehicle or internal 
combustion or other engine or upon any mechanical or electrical 
parts or accessories of such motor vehicle or engine or who has 
had any new mechanical or electrical accessories or devices 
attached to such motor vehicle or engine at any registered garage 
and is of opinion that-

(a) the quality oUhe workmanship was bad; or 

(b) the work was negligently executed; or 

(c) the work executed was unnecessary; or 

(d) the re-assembly of the said motor vehicle or engine, after 
the work was completed, was negligently executed; or 

(e) the replacement parts fitted were of inferior quality or not 
reasonably suited to the purpose for which they were installed; 
or 

, (f) the replacement parts fitted were of inferior quality or 
second-hand parts and were so fitted without his knowledge or 
consent; or 

(g) while the motor vehicle or internal combustion or other 
engine was in the said registered garage for the purposes of the 
said work;'part& thereof, unrelated to and not involved in the 
said work, were removed therefrom without his knowledge or 
consent and were replaced by parts of inferior quality; or 

(h) the said motor vehicle or internal combustion or other 
engine, when re-delivered to him., was unfit for immediate use, 
and no warning was given to him as to its condition; or 

(I) the statement of time attributed to the work, and charged 
for, was false; or 

U) the charges generally were unreasonably high; or 
(k) the requirements of section 33 were not complied with; or 
'(I) the inefficient or negligent manner in which the work was 

executed and the unreasonable charges for sucb work con
stituted an unconscionable act towards him by the registered 
proprietor, 

may, in the prescribed manner, make complaint in writing to the 
Board against the registered proprietor of the said registered 
garage. 

(2) Every complaint made to the Board under subsection (I) 
shall be made within ninety days after the ex.ecution of the work 
in question, or after receipt of the statement of charges therefor 
whichever is the later: 

Complaints 
to and 
hearings 
by the 
Board 

Provided 'that, in any case where the Board deems it just and SI of 1971 

reasonable so to do, the Board may extend the time specified by 
this subsection. 

L.R.(SI197J)O./IP74 
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(3) The Board shall. as soon as practicable, scrutinize each 
complaint received pursuant to subsection (1), and. if it is of 
opinion that the subject matter thereof should be investigated by it, 
it shall fix a date and place for the hearing of such complaint, and, 
shall cause notice, in the prescribed form, of the said hearing to be 
served upon the complainant and the registered proprietor not less 
than twenty days before the said date of hearing. 

(4) Every notice of hearing issued by the Board shall contain a 
statement of the matters of complaint which the Board intends to 
investigate at the hearing. 

(5) The Board may require the complainant to attend the 
hearing in person and adduce evidence on the matters arising out 
of his complaint which are under investigation by the Board. 

51 of 1971 (6) Every registered proprietor whose business activities are 
under hearing by the Board pursuant to this section shall be 
entitled to attend such hearing in person or, if the registered 
proprietor is a body corporate. by a senior director or executive 
of such body corporate, and shall also be entitled to adduce evide
nce on any of the matters under investigation. 

(7) The Registrar, or, in his absence, any officer of the Public 
Service who is acting as Registrar, or any member of the Board, 
shall be empowered to administer an oath for the purpose of any 
hearing pursuant to this section. 

(8) The Board shall be empowered to summon witnesses to 
attend and give evidence on oath or produce documents at any 
hearing pursuant to this section. 

(9) Having heard the evidence adduced and any representLttions 
made by or on behalf of the complainant and the registered 
prQprietor the Chairman, Vice-Chairman or other member 
presiding shall declare the hearing closed. 

(10) The Board shall, as soon as practicable after the close of the 
hearing, consider the evidence adduced and representations made 
thereat and shall, without undue delay, furnish the Minister with 
its report thereon together with such documents as were produced 
and are relevant to the matters investigated, and shall make its 
recommendations as to whether in its opinion the complaint 
should be dismissed or the registered proprietor cautioned, or the 
registration suspended or cancelled, as the case may be. 

(II) Neither the applicant nor the registered proprietor shall 
be entitled to a copy, or to be informed of the contents, of any 
report or of the recommendations made thereon to the Minister 
pursuant to this section. 
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14.-(1) Having considered the report and recommendations 
of the Board on any investigation of a complaint pursuant to 
section 23. and also having considered such other matters as he 
deems relevant, the Minister shall decide whether-

(a) the complaint should be dismissed; or 

(b) the registered proprietor should be required to compensate 
the complainant in a stated sum for his default in workmanship 

Minister to 
decide 
complaints 

L.R.(SI197J)O./19i4 
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or service, and thereupon cautioned, or in the event of his 
failure to so compensate the complainant within a stated time. 
whether his registration in respect of the relevant registered 
garage be suspended or cancelled; or 

(e) the registration of the registered proprietor in respect of 
the relevant registered garage be suspended for a stated period 
of time and may attach terms and conditions to such suspension; 
or 

(d) the registration of the registered proprietor in respect of all 
garages registered under his name be suspended for a stated 
period of time and may attach terms and conditions to such 
suspension; or 

(e) the registration of the registered proprietor in respect of 
the relevant registered garage be cancelled; or 

(f) the registration of the registered proprietor in respect of 
all garages registered under his name be cancelled, 

and shall notify the Board of his said decision. 

(2) Any decision of the Minister made pursuant to subsection 
(1) shall be final and shall not be subject to appeal to, or question 
by, any court of law, and the Minister shall not be required to 
assign any reason for such decision. 

25.~1) Upon the Board being notified of the decision of the Implcmenta
Minister pursuant to section 24, the Board shall cause the Registrar ~Of! ,?C f 
to make the appropriate entry thereof in the record of the relevant M~~~~:' 0 

investigation held under section 23. undcr 
section 24 

(2) Where the decision of the Minister is one of caution of the 
registered proprietor or suspension of his registration, the Board 
shall further cause the Registrar to make the appropriate entry 
thereof in the appropriate place or places in the Register. 

(3) Where the decision of the Minister is one of cancellation of 
registration, the Board shall cause the Registrar to strike the 
relevant registration off the Register, and to publish notice thereof 
in one issue of the Gazette. 

(4) Within three days after making an entry in the Register 
pursuant to subsection (2), the Registrar shall notify the registered 
proprietor, in writing, of the caution or suspension, as the case 
may be, and of any conditions attached by the Minister to such 
caution or suspension. 

(5) As soon as practicable after strikin, a registration oft' the 
Register pursuant to subsection (3) the Registrar shall cause notice 
thereof, m the prescribed fonn, to be given to the registered 
proprietor and shall cause a copy of such notice to be posted in a 
prominent place on any garage premises whose registration has 
been cancelled by reason of such striking oft'. 

L.R.O.11197J 
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~~~~ 26.-(1) If the Board is of opinion that any registered pro-
Investisation prietor-

(a) knowingly and habitually engages in practices, in the 
course of his business as a garage proprietor, which are dis
honest l fraudulent or unconscionable; or 

(b) has, notwithstanding any caution given pursuant to a 
decision of the Minister under section 24 (1) (b), knowingly 
continued to commit acts similar to those which gave rise to 
such caution; or 

(c) has wilfully failed to compensate a complainant as directed 
pursuant to a decision of the Minister under section 24 (1) (b); or 

(d) has, notwithstanding the suspension of his registration 
pursuant to a decision of the Minister under section 24 (1) (c) 
or (d), engaged in business as a garage proprietor contrary to 
the terms and conditions of such suspension; or 

(e) has been convicted of an offence which, in the opinion 
of the Board. renders him unfit to continue in business as a 
registered proprietor. 

the Board may, by notice, require such registered proprietor to 
appear before the Board and show cause why the Board should not 
recommend to the Minister the cancellation of his registration 
under this Act. 

(2) The notice referred to in subsection (1) shall be in the pre
scribed form, shan set forth the grounds upon which it is issued 
by the Board and the day. time and place of hearing thereon. 
which shall be not more than two months and not less than one 
month from the date of its issue, and it shan be served upon the 
said registered proprietor within ten days of the said date. 

(3) The said registered proprietor shall be entitled to attend such 
hearing in person. or if the said registered proprietor is a body 
corporate. by a senior director or executive of such body 
corporate, and shall also be entitled to adduce evidence on any of 
the matten under investigation. 

"(4) The provisions of section 23 (7) and (8) shall apply mutatis 
mutandis to any hearing under this section. 

(5) Having heard any evidence adduced and any representations 
" .. .- ... " ---- mmie by or on behalf of the said registered proprietor, the Chair

.. man. Vice-Chairman or other member presiding shall declare the 
hearing closed. 

(6) The Board shall, as soon as practicable af\er the close of the 
hearing, consider the evidence adduced and the representations 
made thereat, and shall, without undue delay, furnish the Minister 
with its report thereon together with such documents as were 
produced and are relevant to the matters investigated and shall 
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make its recommendations as to whether in its opinion the said 
registered proprietor has shown cause why his registration should 
not be cancelled or whether he has failed to show such cause and. 
in its opinion, his registration should be cancelled. 

(7) The said registered proprietor shall not be entitled to a copy, 
or to be informed, of the contents of any report or the recom
mendations made thereon to the Minister pursuant to this section. 

17.-(1) Having considered the report and recommendations 
of the Board on any investigation made pursuant to section 26, 
and also having considered such other matters as he deems rele
vant. the Minister shall decide whether the registration of the said 
registered proprietor should or should not be cancelled, and shall 
notify the Board of his said decision. 

(2) Any decision of the Minister made pursuant to subsection 
(1) shall be final and shall not be subject to appeal to, or question 
by, any court of law, and the Minister shall not be required to 
assign any reason for such decision. 

Minister to 
decide on 
report of the 
Board 

18.-(1) Upon the Board being notified of the decision of the lmplcmcnta
Minister, pursuant to section 27, the Board shall cause the tio~,?f 
Registrar to make the appropriate entry thereof in the record of ~i'ni~~:r of 
relevant inv~tigation held under section 26. under 

(2) Where the decision of the Minister is one of cancellation of 
registration. the Board shall cause the Registrar to strike the 
relevant registration off the register and to publish notice thereof, 
in thc prescribed form, in one issue of thc Gazette. 

(3) As soon as practicable after striking a registration oft' the 
Register pursuant to subsection (2), the Registrar shall cause notice 
thereof in the prescribed form. to be given to the registered pro
prietor and shall cause a copy of such notice to be posted in a 
prominent place on any garage premises whose registration has 
been cancelled by reason of such striking off. 

soction 27 

19.-(1) The Minister may, at any time, direct the Board to Minister may 
investigate the business activities of, or any specific act done in direct 
the course of business by, any registered proprietor. tY~~8:~~r~ 

(2) Upon receiving any direction of· the Minister pursuant to 
subsection' (1) the Board shall issue a notice to the registered 
proprietor requiring him to appear before it in person, or if the 
said registered proprietor is a body corporate. by a senior director 
or executive of such body corporate, and answer any questions 
put by the Board in respect of the said business activities or 
specific act, as the case may be. 

L,R.D,11197J 
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(3) The notice referred to in subsection (1) shall be in the 
prescribed form, shall set forth in general terms the matters 
intended to be investigated by the Board and the day, time and 
place of hearing thereon, which shall not be more than two months 
and not less than one month from the date of its issue, and it 
shall be served upon the registered proprietor within ten days of 
the said date. 

(4) The provisions of section 23 (6), (7), (8), (9) and (10), and of 
sections 24 (1) (a), (c), (d), (e) and (f), 24 (2) and 25 shall apply 
mutatis mutandis to any investigation under this section. 

3O.-(1} Notwithstanding any other provision of this Act, the 
Minister may, at any time, in his absolute discretion, direct the 
Board to cancel any registration of any registered proprietor in 
respect of any registered garage under this Act and the Board 
shall thereupon cause the Registrar to strike the relevant registra
tion off the Register and to publish notice thereof in one issue 
of the Gazette. 

(2) As soon as practicable after striking a registration off tbe 
Register pursuant to subsection (1), the Registrar shall cause notice 
thereof, in the prescribed form, to be given to the registered 
proprietor and shall cause a copy of such notice to be posted in a 
prominent place on any garage premises whose registration has 
been cancelled by reason of such striking oft'. 

(3) Notwithstanding any other provision of this Act, the 
Minister may, at any time, in his absolute discretion, direct the 
Board to reinstate on the Register the name of any garage pro
prietor whose name was struck off the Resister under this Act, 
aDd such reinstatement on the Register may, in the absolute 
discretion of the Minister, be in respect of any or all garage 
premises in respect of which the said garase proprietor was 
registered before such striking off, and such premises sball, on 
such reinstatement of such registration, thereupon become and be 
registered garage premises for all of the purposes of this Act, and 
the Board shall thereupon cause the Registrar to make the neces
sary amendments to the Register and publish the notices nccessary 
to implement the decision of the Minister. 

(4) The Minister may, at any time, in his absolute discretion, 
_ .. -. lift -uy suspension of any registered garage proprietor made 

pursuant to this Act and the Board shall cause any direction of 
the Minister in this regard to be implemented by the Registrar. 

(5) Any direction of the Minister given pursuant to subsection 
(1) shall not be subject to appeal to, or question by, any court of 
law. . 
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(6) The Minister shall not be required to assign any reason for 
any direction given by him pursuant to this section. 

31.~1) A cancellation of the registration of a registered Effectof, 
proprietor in accordance with this Act may be a general cancella- cancellation 
tion, whereby the resultant striking of his name off the Register 
effects the cancellation and striking off of the registration of all 
Registered garages in respect of which the said garage proprietor is 
registered under this Act. 

(2) Where a cancellation of the registration of a registered 
proprietor in accordance with this Act is not a general cancellation, 
the resultant striking of his name off the Register shall be in 
respect of the particular registered garage or registered garages 
to which the direction of the Minister made under section 24 
(1) (e), 24 (1) (f), 27, 29 or 30, as the case may be, expressly refers. 
and shall effect the cancellation and striking off of the registration 
of the said registered garage or registered garages expressly referred 
to. The said registered proprietor shall in such event remain 
registered as registered proprietor of any other registered garage 
in respect of which he is registered under this Act. 

31.-( 1) Suspension of the registration of a registered pro- Suspension 
prietor, pursuant to this Act, may be a general suspension whereby ffccsistra-
the said registered proprietor is, for the duration of the suspension, Ion 
deemed not to be registered under this Act in respect of all 
registered garage premises in respect of which he is registered as 
the registered proprietor, and all such registered garages shall be 
deemed not to be registered, for the duration of the said period of 
suspension. 

(2) Suspension of the registration of a registered proprietor 
pursuant to this Act may be expressed to be in respect of one or 
morc. particular registered garage premises in respect of which he is 
registered as the registered proprietor whereby. for the duration 
of the period of suspension, the said registered proprietor is 
deemed not to be registered under this Act in respect of the said 
particular registered garage or registered garages, and the said 
particular registered garage or registered garages shall be deemed 
not to be registered for the duration of the said period of 
suspension. 

(3) Where apy registered proprietor is registered as such in 
respect' of more than one registered garage and the Minister 
directs suspension of his registration, the Minister shall, in his 
direction thereon to the Board, state the duration of such suspen
sion, and, if the said suspension is not intended to be general, 
the registered garages in respect of which it is to apply. 

L.R.O.I/1973 
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PART V 

MISCELLANEOUS 

33.-(1) Every registered proprietor, who, in the course of 
repairing a motor vehicle or internal combustion or other engine, 
causes any existing part of such vehicle or engine to be replaced 
shall, at the time of re-delivery of such vehicle or engine to the 
owner thereof-

(a) either-
(i) deliver the said replaced part to the said owner; or 
(il) show the said replaced part to the said owner and seek 

his directions as to its disposal; and 
(b) furnish the said owner with a statement in writing, signed 

by the said registered proprietor or his agent, stating whether 
the replacement is-

(i) a new part issued by the manufacturers of the said 
vehicle or engine; or 

(il) a new part made by a motor spares manufacturer, 
giving the name of such manufacturer; or 

(iii) a substitute part made by the registered proprietor, 
or by another person on his behalf, for the purpose of such 
repair; or 

(iv) a second-hand part, and stating that such second-hand 
part is reasonably fit for the purpose for which it is intended. 

(2) Where a registered proprietor wilfully and habitually fails 
to comply with the provisions of this section such conduct shall 
be deemed to be unconscionable practice for the purposes of any 
investigation of the business activities of the said registered 
proprietor by the Board under Part IV. 

34.-(1) Every registered proprietor who is, in Malawi or in 
any part thereof; the approved or accredited agent of any manufac
turer in respect of any type or make of motor vehicle or internal 
combustion or other engine, or of any mechanical or electrical 
part or accessory of any such vehicle or engine, shall, at all times, 
keep in stock in Malawi a reasonable quantity of spare parts and 
accessories appertaining to each model of motor vehicle or internal 
combustion or other engine of such manufacturer's making sold 
in Malawi or, as the case may be, a reasonable quantity of such 
mechanical or electrical parts or accessories of such manufacturer's 
making. 

(2) Failure to comply with subsection (1) shall, of itself. be 
sufficient grounds for the Board to recommend to the Minister 
that the registration of the registered proprietor concerned be 
cancelled. 
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35 •. The Minister may make regulations for the better carrying Regulations 
out of this Act, and, without prejudice to the generality of the 
foregoing, such regulations may provide for-

(a) the forms to be used for any register, application or 
notice; 

(b) the forms of certificates of registration; 

(c) the fees for registration under this Act; 

(d) the fees for any application to the Board; 
(e) the form to be used for any complaint to the Board; 

(f) the places where the Board may meet for the purposes of 
the investigation of complaints; 

(g) any matter to be or which may be prescribed. 

36.-(1) Nothing in this Act shall apply to any person who is Exemptions 
carrying on business as a commercial garage proprietor 
immediately prior to the date of commencement until the expiry of 
six months from such date: 

Provided that if, within such period of six months, such person 
first applies for registration, nothing in this Act shall apply to him 
until the notification to him of the result of such application under 
section 19. 

(2) The Minister may by Order, published in the Gazette, and 
subject to such conditions, if any, as he may impose, exempt any 
particular commercial garage proprietor, or any class or descrip
tion of commercial garage proprietors, from this Act, either 
generally or in respect of any area or place, or in respect of any 
class or description of garage premises, business or undertaking. 

37. Registration under this Act shall be in addition to and not Rcp.t~tion 
-in derogation. of any applicable licensing, registration or other '!ot an, lieu of 

. f the B' L" A th S d ha d Ucensanlor reqwrement 0 usmesses lcensmg ct, or e ceon - n reailtration. 
and Scrap Metal Dealers Act, or any other written law. etc., under 

other 
written laws 
Cap. 46:01 
Act No.7 
of1971 

38. This Act shall not apply to the Government or to any Not applic-
local authority. able to 

Government 
or local 
authorities 

L.R.D,111973 
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An Act to provide for the registration of dealers in second-hand 7 of 197 1 
goods and scrap metal and for matters incidental thereto and a.N. 73/1972 
connected therewith 

[12TH MARCH, 1973] 

I. This Act may be cited as the Second-hand and Scrap Metal Short titlo 
Dealers Act. 

2. In this Act unless the context otherwise requires-

"article" in relation to second-hand goods, means any item 
of second-hand goods, and in relation to scrap metal means 
anything consisting wholly or partly of metal and includes 
any part of s\lch item or thing; 

Interpreta
tion 

L.R.O. J 11974 
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"scrap metal dealer" means any person who carries on a 
trade or business which consists wholly or partly of buying 
and selling scrap metal, whether the scrap metal sold is in the 
form in which it was bought or otherwise, and includes any 
person who, from a person other than a scrap metal dealer, 
buys or acquires scrap metal for further processing or for the 
manufacture of other things or for export. but does not 
include any person engaged in mining who in the course of his 
mining business buys or sells scrap metal from or to another 
such person; 

"second-hand goods" means any goods which have been bought 
or delivered or are possessed for sale after use by a previous 
owner, and includes goods received by any person from their 
previous owner in partial or full consideration for any 
contract, or by way of deposit or part deposit in respect of any 
hire-purchase or instalment sale agreement, but does not 
include re-possessed goods so long as the said goods remain 
in the possession of the seller thereof. 

3 

3.-{ I) There shall be a registering authority who shall be the AfPointment 
Commissioner of Police and who shall, subject to the general or ~u::~rt~rtn. 
special directions of the Minister, be responsible for the 
administration of this Act. 

(2) The registering authority may designate a police officer 
of the rank of superintendent or of any higher rank as registrar 
for the purposes of this Act. 

(3) The police officer in charge of each District shall be ex officio 
assistant registrar for the purposes of this Act. 

(4) The registering authority may, subject to the general or 
special directions of the Minister, delegate any of his powers or 
functions under this Act to any police officer or public officer. 

4.-(1) On and after the date of commencement of this Act, no Registration 
person shall carry on the business of a second-hand dealer or of dealers 
scrap metal dealer without being registered as such under this Act. 

(2) The registering authority shall keep a register in the pre-
scribed form for the purposes of tIus Act. 

(3) An application for registration under this Act or for a 
renewal thereof shall be made, in the prescribed manner and at the 
prescribed time, to the registering authority and may be granted or 
refused at the discretion of that authority. 

(4) Where an application for registration is made under this 
Act in respect of a partnership firm, the partners shall nominate 
one member of the firm who shall, upon the application being 
granted by the registering authority, be registered as the registered 
dealer in respect of the said partnership business. 

LAO. JIJ974 
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(5) Every application for registration or for a renewal thereof 
shall be accompanied with the appropriate prescribed fee. 

(6) Registration under this Act shall be effective from the date 
of its entry in the register by the registering authority and shall 
determine 011 the 1st January following unless sooner revoked or 
cancelled. 

(7) Any person who carries on business as a second-hand dealer 
or scrap metal dealer without being registered as such under this 
Act or who contravenes the terms of his registration shall be 
guilty of an offence and liable to a fine of K 1,000 and to imprison
ment for one year. 

S. Every person applying for registration under this Act or 
for a renewal thereof shall, at the time of his application, furnish 
to the registering authority a description, in wrifing, of his 
premises, including all cellars, closets and other places proposed 
to be used by him in the course of his business, and shall, if so 
required by the said authority, furnish a map or plan of such 
premises. 

6.-(1) Save with the consent of the Minister, the registering 
authority shall not register any person under this Act who-

(a) is not a resident of Mala~i; or 
(b) has been convicted of an offence under this Act and 

sentenced therefor to a fine of K20 or more or to imprisonment 
without the option of a fine; or 

(e) has been convicted of an offence under any fiscal or 
revenue law; or 

(d) has been convicted of an offence involving fraud or 
dishonesty; or 

(e) has, within six years last past, been convicted of an 
offence under any written law and sentenced therefor to a term 
of imprisonment without the option of a fine. 
(2) Nothing in this section provided shall be deemed to impair 

or delimit the general discretion of the Ijcensi!!j authority to 
refuse registration under this Act. 

7.-(1) Every dealer shall enter in a bound book (hereinafter 
referred to as the "dealings book") to be kept, exclusively for 
the purposes of this Act, by him on his premises the particulars 
of each transaction in second-hand goods or scrap metal, as the 
case may be, entered into by him in the course of his Wiid business, 
including-

(a) a proper and distinctive description of each article 
purchased or received by him: 

(b) the name and residential address of the person from whom 
he purchased or received the article; 

(c) the date and hour of the day of each transaction; 
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(d) the price paid or agreed to be paid for the article; 
(e) in the case of a transaction in scrap metal, the source of 

such scrap metal; 
(J) such other particulars as may be prescribed: 

Provided that, where articles of the same kind, value and descrip
tion are on any particular occasion bought or sold in a lot or 
parcel, it shall be sutlicient to describe such lot or parcel without 
describing each of the several articles comprising same. 

(2) Where a dealer engages in business in more premises than 
one he shall keep a dealings book for and in respect of each such 
premises and each dealings book shall be kept on the premises 
to which it relates and shall contain a record of transactions in 
second-hand goods or scrap metal, as the case may be, entered 
into on such premises. 

(3) Every entry in the dealings book kept by a dealer shall be 
deemed, unless the contrary is proved, to have been made by or 
under the authority of that dealer. 

(4) Any person who fails to comply with any requirement of 
this section shall be guilty of an offence and liable to a fine of 
KIOO. 

8.-(1) Every article purchased or received by a dealer shall be Dea~ers to 
ke(!t br him, on his premises, fo~ seven day~ from the d~te on ~~~i~~, for 
which It was so purchased or received, unless In the meantime he aeven days 
shall, on giving twenty-four hours' previous notice to the officer 
in charge of the Police of the District in which the premises are 
located, have received from such officer permission to dispose of 
such article. 

(2) Every dealer shall, when required so to do by a police 
officer, produce to him any such article before the expiration of 
the said period of seven days. 

(3) Any person who fails to comply with any requirement of 
this section shall be guilty of an offence and liable to a fine of K20. 

9.-(1) Every dealer shall enter in the dealings book the name Dealers to 
and address of the person to whom any article, lot or parcel is e~tor names 
sold or delivered by him and also the date of the sale or delivery. ~Urchasers, 

(2) Any person who fails to comply with the requirement of etc. 
this section shall be guilty of an offence and shall be liable to a 
fine of KS. 

10. Any person who-- False entries 
(a) knowingly makes any false entry in any dealings book; or rsd-~rmation 
(b) knowingly gives to a second-hand dealer or his servant 

or agent any false particulars concerning his name and address; 
or 

(c) gives to any scrap metal dealer or his servant or agent 
any false particulars concerning his name and address or 
concerning the source of any scrap metal, 

L.R.O.111974 
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shall be guilty of an offence and liable to a Hne of K2,OOO or 
imprisonment for a term of two years. 

11.-(1) Every dealer shall at all reasonable times produce on 
demand to any police officer any article in his possession and shall 
also so produce the dealings book in which the description of any 
article is or ought to have been entered. 

(2) Any police officer obtaining the production of any dealings 
book shall 011 each occasion subscribe his name immediately after 
the last entry therein. 

(3) Whenever any article which has been stolen or fraudulently 
obtained is found in the possession of any dealer, he shall, on being 
informed by any police officer that such article was stolen or 
fraudulently obtained, hand over the said article to such officer. 

(4) Any dealer who fails to comply with any requirement of this 
section shall be guilty of an offence and liable to a fine of K20, 
without prejudice to his being also proceeded against under any 
other written law as a receiver of stolen goods. 

Il.-{l) Where any article, with respect to which information in 
writing is given by any police officer to a dealer that it has been 
stolen or fraudulently obtained, is then in, or subsequently comes 
into, the possession of the said dealer, he shall as soon as is 
practicable inform a police officer that an article answering the 
description of the said stolen or fraudulently obtained article is in 
his possession and shall state the name and address given by the 
person from whom the article was r~ived. 

(2) Any dealer who contravenes the provisions of this section 
shall be guilty of an offence and liable to a fine of KlO: 

Provided that, in the case of any article which it may be difficult 
to trace and identify, no fine shall be imposed under this section 
unless it appears to the court that the article was knowingly 
concealed by the dealer. 

13. Where any dealer, after receiving information of the theft 
or fraudulent obtaining of any article, melts, alters, defaces or 
conceals any article answering to the description of the aforesaid 
article, or causes the same to be melted, altered, defaced or 
concealed, without having been authorized in writing by a police 
officer so to do, and it is found that the said article was stolen or 
fraudulently obtained by the person from whom the dealer 
received the same or by any other person, then in such case it shall 
be held that the dealer knew that the said article was stolen or 
fraudulently obtained and he shall be proceeded against according 
to law as a receiver of stolen goods, and no evidence of his guilt 
shall be necessary other than the evidence of such melting, 
altering, defacing or concealing, after receiving such information 
as aforesaid. 
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14. Any dealer, who, without permission in writing from the Dealer may 
police officer in charge of the District in which his premises are not l:~ssess 
located, possesses, keeps or knowingly allows to be kept on his ~~. I~t 
premises any smelting pot or implement for melting, altering or 
defacing metals or precious metals shall be guilty of an offence and 
liable to a fine of KI,500 and to imprisonment for a term of one 
year. 

lS.-{I) A dealer shall not sell to or purchase from any person Business not 
apparently under the age of fourteen years, whether such person is ~a!:actcd 
acting on his own behalf or on behalf of any other person. with persona 

undcr 14 
(2) Any dealer who contravenes the provisions of this section, years of IIIC 

either by himself or any agent or servant, shall be guilty of an 
offence and liable to a fine of K20. 

16.-(1) Every registered dealer shall have his name with the Dealers ~ 
words "registered second-hand dealer" or "registered scrap have their 

tal d 1 th 
. cd names over me ea ern, as e case may be, paInt over the door or shop doors 

principal entrance to his premises in legible characters, either black 
upon a white ground or white upon a dark ground, and shall 
replace the same if removed, obliterated or defaced. 

(2) The requirements of this section shall be met if the said name 
and words arc legibly painted, impressed or embossed on a plate of 
metal or other durable material which is affixed over the said door 
or principal entrance. 

(3) Any person who fails to comply with the requirements of this 
section shall be guilty of an offence and liable to a fine of K5. 

17.-(1) The registering authority may, with the approval of the Rcv~tioD 
Minister, revoke any registration under this Act, if fi~~tra-

(a) the registered dealer fails or refuses to comply with any 
term or condition of his registration; or 

(b) by reason of any structural alterations, or otherwise, the 
said authority is of opinion that the premises in which the 
registered dealer carries on his business as such have become 
unsuitable for such business; or 

(e) the registered dealer has been convicted of an offence 
under this Act or under any fiscal or revenue law; 

(d) the said authority is of opinion that the registered dealer 
has failed to make entries, or has made inaccurate or misleading 
entries, in any dealings book. 

(2) Whenever the registering authority decides to revoke any 
registration pursuant to subsection (1), he shall send to the 
registered dealer a notice in the prescribed form stating that he 
has decided to revoke the said registration as of a date not less 
than one month or more than three months from the date of the 
said notice. 

L.,R.O.1/1974 
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(3) Any registered dealer who receives a notice pursuant to 
subsection (2) may, within seven days after receipt thereof, appeal 
in writing to the Minister against the decision of the registering 
authority to revoke the said registration and the decision of the 
Minister on such appeal shall be final and not subject to review 
by any court. 

(4) Where a registration has been revoked pursuant to this 
section the dealer concerned shall be allowed thirty days from the 
date of the revocation or from the date of the decision of the 
'Minister disallowing any appeal pursuant to subsection (3), 
whichever is the later, within which to dispose of second-hand 
goods or scrap metal, as the case may be, in stock on his premises 
at the date of the revocation and during the said period the said 
dealer shall be subject to this Act in respect of such second-hand 
goods or scrap metal, as the case may be, as if his said registration 
had not been revoked. 

(5) A dealer whose registration has been revoked pursuant 
to this section shall not buy or receive for sale any article on or 
after the date of such revocation notwithstanding that the said 
dealer may, during the said time, be entitled to dispose of existing 
stocks of second-hand goods or scrap metal, as the case may be, 
pursuant to subsection (4). 

(6) Any person who contravenes the provisions of subsection 
(4) or (5) shall be guilty of an offence and liable to a fine of Kl,SOO 
and to imprisonment for a term of one year. 

Cancelhltlon 18.-(1) Upon the conviction of any registered dealer of an 
~(retstra- rt offence under this Act or under any fiscal or revenue law or of an 

on Y cou offence involving fra:ud or dishonesty the court, in addition to any 
other penalty it may impose, may order the cancellation of the 
registration of the said registered dealer under this Act, and if 
requested so to do by the prosecution in any such case, the court 
shall so order the cancellation of the said registration. 

(2) Whenever a court makes an order pursuant to subsection (1) 
it shall cause a certified copy of such order to be delivered to the 
registration authority, who shall, as soon as the said order becomes 
final, strike the name oftbe said dealer from the register. 

(3) Any person whose registration has been cancelled pursuant 
to this section shall, as soon as the order of cancellation becomes 
final, cease to deal in second-hand goods whether on his own behalf 
or through any partner, manager, employee or agent. 

RegulatioDl 19. The Minister may make regulations for the better carrying 
out of this Act, and, without prejudice to the generality of the 
foregoing such regulations may provide for-

(a) the forms to be used for any register, return or application; 
(b) the fees for any registration or application; 
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(c) the form of and particulars to be entered into any dealings 
book, and, in this regard, may provide for different forms and 
particulars in respect of different articles and businesses and in 
respect of different areas; 

(d) the terms and conditions of registration; 

(e) the penalties for breaches of the regulations; 

(f) any matter to be or which may be prescribed. 

20. The Minister may, by Government Notice, exempt any 
dealer or class of dealer from the provisions and requirements 
of this Act, or any of them, and may, in like manner, revoke or 
alter any such exemption. 

11. Registration under this Act shall be in addition to and not 
in derogation of any applicable licensing or other requirements 
of the Businesses Licensing Act or any other written law. 

Exemptions 

Registration 
not in lieu 
of licensing, 
etc .. under 
other 
written laws 
Cap. 46:01 

L.R.O.l/1974 



\ 

\ 
\ 

LAWS 0.' MALAWI 

Control oj Good~' 
-------------------

CHAPTER 18:,", 

CONTROL OF GOODS 

ARRANGEMENT OF SECTIONS 

Sa:crION 

1. Short title 
2. Jnterpretation 
3. Rcgultalion:. for the control of goods 
4. Rationing of commodilicli and tanlmahi 
5. Evidence 
b, Penaltics 

Ca&p.18:08 

AD Ad to mabie die Minbiter to pro\lide by reaulMtioD (or the 
~oD'rol of Ihe di.tribution, da.PUAI, pur4'ha.t-. au.d rude, ... Ad 
the wbole..le IlRd reluil prkt" uf awy nu,nuh,tlured or 
unmuDufltdured fOiIiDludity ur uf awy a&uiluul ur puuJtry 
.pc:dJkd by th~ Milli.ter by urd", ur uf au.y cbulli uf IIUY 
lilKb (ummodity, .. mud, or poultry, for Lbe (uotrol of 
iaapurb iDlu ud expoN frUlD MwlMwi, IWd for other 
pur,..... iPcideotaaland lupplemtDwy tu the fURIow". 

J26TH MUCH. 1954) 

J. This Act Dlily be citc.:d as the Comrol of Goods Act. 

1. In this Act. un'~ inconsistent with the contcxt-
"animal" means any animal, poultry or fish or any class of 

animal. poultry or fish sp«ihcd by the Minister by order 
published in the Gazelle to be an animal for the purJlOl-CS of 
this Act; 

"commodity" means any manufiictured and unmanufactured 
commodity or any cla~s of a commodity specified by the 
Minister by order published in the Gult'lle \0 b4: a com
modity for the purposes of this ACl; 

"loads" mcalli anything capilble of being imported or exported. 

1 

12 of 
195 .. (f) 

G.N. 
2/1'I(.4(N) 

211J/1%4(N) 

Shun Lllic. 

3.-(1) Whenever it appears to the Minister necessary 
expedient to control-

or RC:llullitiOM 
(or the: 

.',' o.:onllOl of 
(Q) the import into or export from Ma~wi of any ,oads; 
(I») the distribution. ~isJlOWil. purchase aUld IWAle. or the 

wbolCialc or r~il pricclil of iIlny commodity or animal and the 
charB" which may be: m.uSc-

(i) for ~VK:cs relating to Lhe distrjbution. di.\ipoe;al. 
pwchal'tC. and liale of the ~mmodity or animiiJ. as the: case 
mily be; and 

(ii) for d~livcr)' of iln)' commudit/ Ul animlAl. the whole
lillie or rc:Olli prices of which art controllC4J uu~r ulis 
~tiou. 

he may mak.e such regulations as ap~r to hun to be necesWlry 
or expcdienl for lItuch pur~. 

.~ 
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Citation 
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Cap. 48:05 

IU~GULAT10NS 

untl,,/" .\". J 

1. These Rel!ulation, may he cited ali' the Control of Gmllh. 
(Price Control) Regulations. " 

2. --(I) In these R('gulations, unless the conte)!t other" i .. c 
rcquirel> -
"controlled goods" means any commodity in re&pect of which an 

Order is made; 
"dealer" means any person who carries on the business of buying 

and sellin~ controlled goods; 
"hire purchase agreement" and "instalment sale agreement" 

have the meanings assigned to them in section 2 of the Hire 
Purchase Act; 

"inspector" means a person appointed as an inspector under 
these Regulations; 

"Order" means an Order made by the Minister under these 
Re~lations : 

"price" includes any form of consideration; 
"sell" includes-

(a)_ te sci.,·, • or 

(b) to offer (II' wftellll" to sellJ." 
(c) to expose, display or advertise for sale; or 
(d) to sell or hire under a hire-purchase or instalment sale 

agreement; or 
(e) to exchange or dispose of controlled goods for any 

valuable consideration. 
and the expressions "sale" and "seiler" shall be construed accor· 
dingly. 

(2) The date of sale of controlled goods which are the subject 
of a hire-purchase or instalment sale agreement shall be the dale 
on which the agreement is signed by or on behalf of all the 
parties to the agreement and for the purposes of Olesc Regula
tions the cash price shull be taken to be the price at which the 
seller has sold or agreed to sell such good~. 

(3) For the purposes of these Regulations, the cost of controlled 
goods to the seller shall be determined in a manner prescribed by 
Order and the Minister may prescribe different methods of 
determinins such cost in respect of different classes of controlJed 
goods. 

3.-(1) The Minister may appoint inlpectors for the purposes ApJIOint. 
of these Regulations. " ~nl of 

In'(1e\."\llr~ 

(2) Every inspector shall be furnished with a certificate signed amI Pm:e 
by the Minister which shall slate that the inspector has been ("on!rnl 

. d t, d 1 R I' l\"arJ appomte as an Inspector un er l lCse egu atlons. 
(3) An inspector exercising any power or perfonninll any duty 

conferred or imposed upon him by these Regulations or about to 
exercise or perform any such power or duty shall, on demand by 
any penon concerned, produce the certificate referred to in 
subregulation (2). 

(4) (a) The Minister may establish a Price Control Board and ('.N. 
may appoint thereto such personl as he thinks fit. 13,,"971 

(b) Any person who sells or delive~ any controlled goods and 
who is dissatisfIed with any Order relatin(t to such controlled 
goods or the delivery thereof, may apply to the Price Control 
Board for a review of such order. 

(t') The Price Control Board ahall-
(i) make a report and recommendations to the Minister on 

any Ordcr reviewed under this paragraph; 
(ii) when required by the Minister to do 50, make recom

mendations on any other mllller that may be referred to It by 
tho Minister; 

(iii) make recommendations to the Minister on luch other 
matters relatmg to the pr~e~ of lood, as, in itB opmion, require 
particular attention. 
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6.-(1) The Minister may, by Orderr-
(a) fix Ii maximum price, Ii minimum price or a specified 

price for the salt: of any commodity by per:,ons generally, by 
Olny specified person or by any perwn of Ii spt:citied class or 
group either to persons generally or to u specilicd pen.on or lo 
a person of a specified class or group; 

(b) prohibit ,my person, any specified ptrson or any person 
of Ol speciticd c1abs or group from increal>illg the price charged 
by him for any commodity sold by him above the price 
ordinarily charged by him ou a spcciti~ date or during a 
specitled period for Jilmilar goods sold under liimilar conditions 
regarding delivery or payment: 

(c) fix the muimum. mmimum or specified charge that mlly 
be mOlde by any pcrlion for &he delivery uf any commodity. 

(2) Without prejUdice to the generality of the powers conferred 
by subregu)ation (1). the Minister may, by Order-

(0) fix the maximum. minimum or specified price of any 
commodity irrespective of Lhe cost to the seller; 

(b) prescribe that the maximum. minimum or specified price 
shall be it specified price less a specified discount or plus a 
specified premium; 

(t:) prescribe that the maximum. minimum or specified price 
of any commodity lihial' nOl excc;:cd the cosl 10 the taeller plus it 
stated sum or it Slated perccnt4&l&c 01 su<.:h cosl; 

(d) prescribe that the milltimum. minimum or specified price 
of Imy commodity ~huJl not cx(,;ced the: price ordinarily charged 
for such commooity on a specified dale or during it specified 
period plus a staled sum or a slalcxi percentage of such price. 
or lcliS a sUiIc4 Ilium or a sUited percentage of such price. 

(3) The Minister may. by Order. direct that any person or any 
person of a specified dUllS or group who deal:; in any commodity, 
shull displuy in .. uch manner as may be prc:.'tCribed by the 
Minish;r the pri"" IU which liuch pcrllon of(erli su<.:h cummudilY 
for ale. 

I. No pcriOll-
(u) who has purchased controlled &oad8 from a dealer shaU 

I'CKlJ the lMlid controllw p.ood" or Iny portion thereof to 
a~her ~caler or to II "ulOuflClurer '" a price in elcc.\S of the 
price which the dealer who suld the coillrolled goods in the 
fin.l iruilancc was pcrmitlcO by Order to liieU liuch controlled 
Moods; 

17 
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(b) who has purchased any controlled goods from a dealer 
who ordinarily sells such controlled ~oods to persons who are 
not dealers in such conlroUcXI goods !thall resell the said 
controlled goods or any portion thereof to any other person at 
a price in excess of the price at which such dealer would have 
been permitted by Order to sell the said controlled goods to 
such other person plus such charge as may be allowed by the 
Minister; 

(c) who has re-purchased any controlled goods which have 
been sold by him shall resell the said controlled goods or any 
portion thereof to any person at a price in excess of the price 
at which he was permitted by Order to sell the said controlled 
goods in the first instance. 

9. The Minister may. by Order. prescribe-
(a) the amount of the deposit which any person selling any 

controlled goods. subject to the condition that the container of 
those goods is to be returned. may require in respect of any 
such container; and 

(b) the amount which such person shall, on the return of the 
container. refund to the person by whom the container is 
returned and the conditions subject to which such refund shall 
become payable. 

10. The Minister may. by Order. direct-
(a) that in respect of controlled goods the seller shall give to 

the purchaser at the time of the sale. or within a reasonable 
period thereafter, an invoice or memorandum giving. in respect 
of any such controlled .goods. such particulars. in such manner, 
as may be prescribed by the Minister. 

(b) that the seller shall retain a copy of such invoice or 
memorandum for such period as the Minister may prescribe; 
and 

(c) that the purchaser of any controlled goods which arc 
purchased with the object of resale. shall maintain and 
preserve. for such period as the Minister may prescribe, such 
records as will enable the cost to him of the said goods and the 
price at which he sold them to be readily and accurately 
ascertained. 

11. No person shall, directly or indirectly. as an inducement to 
any other pentOn to sell any controlled goods. offer. give or 
promise to such person any consideration in money or otherwise 
in addition to the price which such person is permitted by Order 
to charge for such controlled goods. 
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n.-H) Save as is provided in subregulation (2) no person 
shall sell any controlled goods to any other person on condition 
that such other person purchases or acquires from him or from 
any other person any other goods whatsoever in addition to such 
controlled goods. 

Conditional 
sellina 

(2) Nothing in this regulation shall apply to any sale described 
in subregulation (1) if the other goods referred to in that 
subregulation are-

(a) goods which. according to the custom of the trade, are 
not sold separately from the controlled goods referred to in 
subregulation (1); or 

(b) goods forming part of the same set of goods as such 
controlled goods. 

13. The Minister may exempt any person from all or any of Exemptions 
the provisions of any Order and the Minister may at any time. 
without giving any reasons therefor.' withdraw any such exem~ 
tion granted. 

14. If any person has received in respect of the sale by him of Refunds 
any controlled goods a price in excess of the price permissible for 
such goods under any Order the Minister may. irrespective of any 
action which may have been taken or which may be taken 
against such person under regulation 16. order him to refund to 
the purchaser. or. if the identity or whereabouts of the purchaser 
cannot readily be ascertained. to pay into the Consolidated Fund. 
a sum not exceeding twice the amount by which the price at 
which he sold the goods exceeds the controlled price. 

15. In any prosecution for the contravention of any provision Evidence 
of these Regulations a certificate alleging-

(a) the cost of the controlled goods to the seller thereof: 

(b) the maximum charge for delivery under regulation 6 (1) 
(C); 

(c) the price at which it was or would have been permissible 
for any specified person to sell such controlled goods on any 
specified date or during any specified period and the method 
by which such price was arrived at; ' .. 

(d) the contents of any Order made by the Minister and not 
published in the Gazette; 

(e) the conditions imposed by the Minister in any permission 
or exemption granted under these Regulations; 

(j) that any controlled goods which are alleged to have been 
sold or purchased. as the case may be. are controlled goods of 
a particular class. type or description. 

LA.O. JIJ96tJ 



20 

(Subsidiary] 

OfIeDCCS 

LAWS OF MALA WI 

Cap. 18:08 Control of Goods 

Control oj Goods (Price ConlTol) Regulations 

shall, if purporting to have been signed by or on behalf of the 
Minister, be admissible as prima facie evidence of the facts 
therein stated. 

16.-(1) Any person wh~ 
(a) contravenes or fails to comply with any order or request 

or demand lawfully made under these Regulations; 
(b) wilfully furnishes the Minister or an inspector with any 

incorrect or incomplete information or explanation; 
(c) hinders or obstructs or delays an inspector in the per

formance of his duties or the exercise of his powers under 
these Regulations; 

(d) refuses or fails to answer to the best of his knowledge 
any question lawfully put to him under these Regulations; 

(e) fails to comply with any conditions lawfully imposed by 
the Minister in granting any permission or exemption under 
these Regulations; 

(f) sells or agrees to sell any controlled goods at a price 
which exceeds, is less than or differs from, the appropriate 
price at which it is permissible for him to sell such controlled 
goods under any Order; 

(g) renders. in respect of any controlled goods sold, an 
account specifying a price which exceeds the appropriate price 
at which it is permissible for him to sell such goods under these 
Regulations; 

(h) makes a charge for delivery of controlled goods which 
exceeds the appropriate charge which it is permissible for him 
to make for such service under these Regulations; 

W makes use of any art, device or contrivance which has the 
effect of evading these Regulations or any Order; 

(/1 gives to any other person in connection with any sale of 
controlled goods and the delivery thereof any invoice, state
ment of account or like document which is fictitious or false 
in any material particular; 

(k) discloses, except to the Minister or to any person whose 
duty it is to deal with the subject matter of the disclosure, or 
when required to do so as a witness in a court of law, or for 
the purposes of these Regulations, any information in relation 
to any person or business acquired in the performance of his 
duties in carrying out, or in the exercise of his powers under, 
these Regulations; 

(I) contravenes or fails to comply with any of these Regula
tions or any Order, 

shall be guilty of an offence. 
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on manufacturing operations over a continuous period of at least 
six months ending on a date within twelve months of the date of 
sale. 

6. Notwithstanding paragraphs 3 and 4 a dealer who has at 
one time stocks on hand of controlled goods of like quality, size 
and nature, the costs of which differ, may average such costs by 
dividing the aggregate cost of the whole stock of such goods by 
the total number of units of such goods on hand immediately 
after receiving the last consignment of such goods provided that 
he shall-

(a) keep a record which will show full particulars of the 
costs and quantities of the controlled goods upon which he 
determined the average cost; 

(b) preserve all records and documents upon which he relied 
in making the entries referred to in paragraph (a) for a period 
of not lesfl than twelve months; 

(c) not alter his basis of determination of the cost of such 
goods without the written permission of the Minister; and 

(d) not sell any such goods at a price based on an average 
cost until the entries in the record have been completed. 

CONTROL OF GOODS (DISPLAY OF PRICES) 
ORDER 

under reg. 6 

of the Control of Goods (Price Control) Regulations 
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1. This Order may be cited as the Control of Goods (Display of Cilation 
Prices) Order. 

Interpreta-1. In this Order, unless the context otherwise requires-

h 
tion 

"dealer" means a person who in any premises carries on t e 
business of selling goods by retail or by wholesale; 

"premises" includes any display window, shop window or show 
case. 

3. A dealer who in or upon the premises upon which he carries Di,play of 
on business offers for sale any goods whatsoever shall display the prica 
prices at which such goods are so offered by placing such prices 
thereon in figures clearly legible to intending purchasers viewing 
the goods: 

Provided that the individual prices of goods of an identical kind 
grouped together may be indicated by single ticket. 

L.lt.O. l/J9BJ 


