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:,~lle !lO tion of Europe2.!l CO:'.;:auni ty ci ti zenstip rJus first given 

l~ror:Lle~lce by COrlI::'.i GSion Vi cc-President Sc:.l1dri in 19G8. Si::.lce 

'~:~e __ , :freQue~lt refel'e~lces to 'G~lis :c.otion h2.ve been 82.de by tb.e 

CO:.:i':lL:i ty institutions. In pG.rticu12.r, ill :~overJ.ber 1977 the 

frcedoms e~l tailed ay such ci ti zensrip. r:!hey cO:,:pri sed fl'ceo.o;J of 

e:.;:~~'ret:sion, 2.sse~:~b1y and associe.. tiOll, the right of reside~'lCe, 'che 

Y'iGLt of 2·cceSG to ~)nblic office End ele:ctoral rights. This 

PE:solution, then, r:c~s 2.IJp2.re!ltly desi0!led to provide a co:r::prehenoive 

1i st of the rights and freedolJs of :2uropean ci ti zenship. 

Eor:ever, it was !10t acco:npanied by a ciefL.li tio~ of t:lis ::'10tio~1, 

2.':1d no such definition D.ay be f'oUlld in 2.ny other publi shed 

CO;·.liJU~t-J document. In fact, nncert2inty r.rises as to the nature 

')f L:1..u"opean citize:1s}lip from the Co::;.::u!1.ioue icsued after the 

Decerr..ber 1974 Suu'Ji t Co~"!ference in Parts, where similar rightc 

r.:1o. freedo:-lls were deE.icri bed as 11 special rights" to be enjoyed by .. 
" 

"nationals of the l.~eliber States" and no n:ention was made o:f Europea::.:. 

ci ti zenship. The :first Chapter o:f tIle present riOrk, therefore, 

will beGin by see:":'ing a defini tion of thi s nerl form of' citizenship. 

s:he s~e Chap'Ge;r nill then turn to the legal and poll ti cal 

obstacles to the cr~io:1 of Europea~ citizenship. A legal 

irL'1ovation of thiE ~:ind could be expected to involve major 

cllc~:J.Ges in the domesti c law of the 1.rember States, including 

~'l 'ts In addl'tion, the political 
112. tio!!:?l ooncti tu III 0:'12. C'.:neac.:-.lc:-: • 

, ~ bl Insofar as the creation of this 
i~plicutio~c ~8y be CO:1SlUera e. 

new fo!'!:. of ci tize:1E~hip leadS to i!ldi viduals deri vi::.1g rights and 

freedoI:1s fro::l the COJ:lwu.."1i ty rather than from their 
come increasingl~ to identify 

particular 1,~e!Jber State, they 1':1ay 

Vii th the fomer rather than their ovm country. 
Such a.transfer 

. step towards the poll tical 
of allegiance would. constitute a maJor 



1):r~:Lication of Yrester-~1 Europe at the expe~1ce of tIle old :::J.ation-

[rt.;c~te s"i;l'ucture of thi s re€iO~l. Consequently, the cre8..tion of 

3u:C'Oye2.11 ci tizenship is lL:ely to be a matter of CODe :901i tical 

c0~1troVel's.J' and this controve:;:sy in itself way cOl1sti tu"ce a 

~G~ious o~Gt~cle to its creation. 

~he seco::'ld Chc::.:;;>ter viill exar::ine \;h2.t le':;<:'.l 'oasis is cO::lt2.i:JCQ 

L1 the B.E. C. m ..L. ~ t' , . .:.re2. uy lor .:le 8.C""GlO::'l ~leceCS['.l'Y to overCOL:e t21ese 

ob8tacles. I::'180f8.r 2.8 t~Je Treaty provisio~s regarding the free 

TJoveruent of perscns e::ltail certain rights :for i!1di vidll2~ls 

tllroughout tlle CO::n:lE1i ty, they Day be of SOL:e relev2.~-1t'!e for the 

cl'eation of European citizenship. However, si:1ce tl!ese rib~::.ts 

2.1'e basi cally concerned with ecol1o:-:i C 2.c-[:;i vi ty, their relev2.~lce 

s~lOuld ::'10t be overestinated. l1ever-cheless, ceveral other p~ovisio:Js 

confer 011 the Co~unity institutio::J.s broad porters to introCiuce 

~_;e8..cures for the attaiYffilel1t of the Comr:ullity's objectives. To tile 

e::te:1t t~lat tile creation of Europec:n citize~lship is ellcoJ:J.Ilassed by 

these objectives, these provisiono l'"J.<:'~y offer a b2.cis for tile 

introduction of the ric!:ltc a:ld freedomc entailed by such 

ci ti zenship. 

Rowever, the mere fact that cuch a bacis may be fOU.'ld in the 

Treaty r,'ill not ~lecescarily 1e sufficie!1t in itself. Tile vlillill()1eSS 

of the COi:1LllL>u' ty institutions to ecploy the relevant provisions 

a oasiS for the necessary action, despite the politically 

sensitive nature of such action, will reoain decisive. Accordingly, 

the willin<:;ness of the COr;lL11.~"1i ty illSti tutionc to do so will be 

considered in Chapte~ Three. 

The next four Chap:ters r;ill ex~~:.:ine the progress 2.ctuf'.lly 

achieved as regards the introduction of the rights and freed08s 

of ~pean citizenship. In particular, Chapter Four will be 

co~cer.:led with what the European Parliane:'1t described in Eovember 
p 

1977 as the "right of residence". 
ThiS right naturally encomasoes 

'\ 

rights of entry as well as residence for beneficiaries. The 



J?~~l~l1c.;:lc::r:~ c..nd tho:::;e enVl" !=·:::>::.ea1 biT -'-he m ren .1.. " " d 
" - --...... oJ v T "- vy prOVlSlons regar 1:16 

~~le frGe iJove::wnt of pel~so:'lS 1i (;S in the fact that the fomer 

~i11 ~ot Lpp~rently be linited to the economic field. In effect, 

t~~en, t:1e FC.J:1i2.rJent advocated the introdnction of full fl~eedo[J 

of rJovel:.~el1t tbrollghout tIle COD2';]u~ ty of t~le ::ind usually enjoyed 

['~lready by indiviauC"'.l:::; r:i thin their-:w;n COL:.lltl~y. 

Cha]Jter Five i".1.11 t:le::J. tur~l to "frce':;'o:J of poli tic~l activi ty". 

~hi s ej~prc :::;sion vtill ;JO eupioyed throughout the pro sel1t \"iOl~~ 

to aenote freedom of speech, freedon of n:::;socintion, freedo~ of 

2.l1d so on, which r:ere I1e:ltioned by the Farli:::~_~e2.J.t in 

~~ove::2be:' 19'/7. 

Fin2.11y, Chapter Six Will be COllCerllec.l. wi th the right of access 

to public office and Ch2.pter Seven ro'i_ th e1ectore1 rights. 

~~he lc.st tHO Chapters recog~li:::;e that the full realisation of 

::SUl~o:)e2.n ci ti z€:~:::;hiJ.J LW.;y require: llot only the development of t~le 

l1ecessc.ry SUbSt2l1ti ve 12.\,; enbodying the releva:lt rights and 

freedoms but also the m:istence of procedures to e:'lsure that these 

l~iG~:.ts 8:'1cl. freedoms are in pr2.cti ce res~)ectecl by the national 

['~uthori ties. Acccrdingly, Chapter EiGht will consider the role of 

the COTll~~i.ssion, v/hich is required by Article 155 of the ~reaty to 

e!lsure t~"le allplic2.tion of Community laYl. To this e~d, the 

in breacll of Cou~~~ty law before the E~ropean Court of Justice. 

Chapter :;i!le, in tur!l, will consider tbe l~ole of tlle national 

COlurtS. Insofar as individuals are Entitled to invoke the 

relevant COL~U.~t,y law before national courts, the latter \ull 

be reQuired to review national administrative action to ensure 

corJpli2.l1ce \"Ii th this lavi. The examination carried out in these 

triO Ch2.y ters \7ill be directed primarily towards the Uni. tea ~Cingdom, 

but references will be oade to deve1opoents in other Uember states 



r.'hc:re t{-~ey will 8.ssi st in ill'lUJtr8.ting t:le lC30.1 si tUB. tion in 

the um. ted i::inGdom. The scope of the e::E'.Gin[:·~ioll, hovieveJ.', 

vlill be influenced by the progress so f<'.:1." achieved i:!:1 the 

develollDent of the relevant 8ub8t2.!1ti ve law and on the ::.la tV.l~e of 
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Treaties. 

O.E.E.C.Convention(1948)Cmnd.7388. 
Universal Declaration of Human Rights(1948), D.N.General Assembly 
Resolution. 217(111). . . 

Brussels Treaty Permanent Commission Convention Concerning 
Student Employees(1950), Cmnd.7972. 
Brussels Treaty Perma~ent Commission Convention Concerning 
Frontier Workers(1950), Cmnd.8540. 
European Convention on Human Rig~ts and Fundamental Freedom(1950), 
E.T.S.5. Cmnd.8969. 

E.C.S.C.Treaty(1951), 261 U.N.T.S.140. Cmnd.4863. 

European Convention on Establishment(1955), E.T.S.19. Cmnd.4573. 

Benelux Labour Treaty(1956), 381 U.N.T.S.259. 

E.E.C.Treaty(1957), 298 U.N.T.S.4 • Cmnd.4864. 
Euratom Treaty(1957), 298 U.N.T.S.259. Cmnd.4865. 

convention Implementing Articles 55 and 56 of the Treaty 
Instituting. the Benelux Economic Union(1960), Euro.Ybk.8(1960)169. 

European Sooial Charter(1961), E.T.S.35. Cmnd.2643~ 

Fourth protocol to the European Convention on Human Rights and 
Fundamental Freedoms(1963) E.T.S.46. Cmnd.2309J 

European Convention on the Establishment of Companies(l966), 
E.T.S.57. 
International Covenant on Civil and Political Rights(1966), 
Cmttd .32 20. 
International Convention on the Elimination of all Forms of 
Racial D1scrimination(1966), U.N.General Assembly Resolution 
2106(XX). Cmnd.4108. 

Vienna Convention on the Law of Treaties(1969), Cmnd.4818. 



E.E-.C. Regulations and Directives. 

Regulations. 
Regulation 1~/6l(J.0.196l,1073). 
Regulation 38!64(J .0.1964",965). 
ReGulation l612/68(J.0.1968,L257/2). 
Regu~ation l25l/70(J.0.1970,L142/.24). 
Regulation 1408/71(J.0.1971,L149/2). 
Regulation 3l2/76(O.J.1976,L~9/2). 

Directives. 
Directive of 16 August 1961(J.O.1961,1513). 
Directive 64/220(J.O.1964,845). 
Directive 64/221(J.0.1964,850). 
Directive 68/360(J.0.1968,L257/13). 
Directive 69/74(J.0.1969,L58/7). 
Directive 72/194(J.0.1972,L121!32). 
Directive 73/148(0.J.1973,L172/14). 
Directive 75/34(0.J.1975,L14/10). 
Directive 75/35(O.J.1975,L14!14). 
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Decisions of the European Court of Justice. 

Case 20L59 Italy v.High Authority(1960)E.C.R.325. 
Case 7/61 E.E.C.Commission v.Italy(1961) E.C.R.317. 
Cases 2 and 3/62 E.E.C.Commission v.Luxembourg and Belgium(1962) 
E.C.R.425. 
Cases 16 and 17/62 Confederation Nationale des Producteurs de 
l''ruits et de Legumes v.Council(1963)E.C.R.471 •. 
Case 26/62 Van Gend en Loos v.Nederlandse Administratie de 
Belastingen(1963)E.C.R.l. 
Case 28,29 and 30/62 Da Costa en Schaake v.Nederlandse Administratie 
der Belastingen(1963)E.C.R.31. 
Case 32/62 Alvis v.E.E.C.Commission(1963)E.C.R.49. 
Case 6/64 Costa v.E.N.E.L.(1964)E.C.R.585. 
Case 45/64 E.E.C.Commission v.Italy(1965)E.C.R.857. 
Case 48/65 Alphons Lutticke v.E.E.C.Commission(1966)E.C.R.19. 
Case 61/65 G.Vaassen(nee Gobbels)v.Management of the Beambtenfonds 
vot het Mijnbedrijf(1966)E.C.R.261. 
Case 17/67 Firma Max Neumann v.Hauptzollamt Hof/Saale(1967)E.C.R. 
4U. . 
Case 7/68 E.C.Commission v.Italy(1968)E.C.R.423. 
Case 29/68 Milch-,Fett-und Eierkontor GmbH v.Hauptzollamt 
Saarbrucken(1969)E.C.R.165. 
Case 7/69 E.C.Commission v.Italy(1970)E.C.R.lll. 
Case 31/69 E.C.Commission v.Italy(1970)E.C.R.25. . 
Case 77/69 E.C.Commission v.Italy(1970)E.C.R.237. 
Case 8(70 E.C.Commissio~ v.Ita1y(1970)E.C.R.961. 
Case 9/70 Franz Grad v.Finanzamt Traunstein(1970)E.C.R.825. 
Case 11/70 Internationale Handelsgesellshaft mbH v.Einfuhr tmd 
Verratsstel1e fur Getreide und Futtermitte1(1970)E.C.R.1125. 
Case 13/70 Cinzano v.Hauptzollamt Saarbrucken(1970}E.C.R.I089. 
Case 18/70 Anne Duraffour v.E.C.Council(1971)E.C.R.515. 
Case· 33/70 SpA S.A. C. E. v.Ministry for Finance of the Italian 
Republic (1970)E.C.R.12l3. 
Case 7/71 E.C.Commission v.France(1971)E.C.R.I003. 
Case 48/71 E.C.Commission v.Italy(1972)E.C.R.527. 
Case 29/72 SpA Marimex v.Italian Finance Administration(1972) 
E.C.R.1309. 
Case 2/73 Riseria Luigi Geddo v.Ente nazionali Risi(1973)E.C.R.865. 
Case 4/73 J.Nold,Kohlen-und Baustoffgrosshandlung v.E.C.Commission 
(1974)E.C.R.491• 
Case 152/73 Giovanni Maria Sotgiu v.Deutsche Bundespost(1974) 
E.C.R.153. . -
Case 167/73 E.C.Commission v.France(1974)E.C.R.359. 
Case 8/74 Procureur du Roi v.Benoit amd Gustave Dassonville(1974) 
E.C.R.837. -
Case 12/74 E.C.Commission v.ltaly(1975)E.C.R.187. 
Case 17/74 Transocean Marine Paint Association v.E.C.Commission 
(1974)E.C.R.1063. 
Case 31/74 Mr Filippo Gal11(1975)E.C.R.68. 
Case 36/74 B.N.O.Walrave and L.J.N.Koch(1974)E.C.R.1405. 
Case 41/74 Van D~n v.The Home Office(1914)E.C.R.1331. 
Case 63/74'W.Cadsky v.Istituto nazionale per il Commercio Estero 
(1975)E.C.R.281. 
Case 67/74 Carmelo Angelo Bonsignore v.Oberstadtdirektor der 
stadt Cologne(1975)E.C.R.297. 
Case 9/75 Martin Mcyer-Burckhardt v.E.C.CommisSion(1915)E.C.R.1171 • 
Case 36/15 Rutili v.Minister for the Interior(1915)E.C.R.1219. 
Case 48/75 Jean Noel Royer(1976)E.C.R.491. -
Case 52/15 E.C.Commission v.Italy(1916)E.C.R.211. 
Case 65/15 Riccardo Tasca(1976)E.C.R.291 •. 

, 

I 
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Case 118/75 Lynn Watson and Alessandro Belmann(1976)E.C.R.1185. 
Case 51/76 Verbo.nd van Hederlandse Ondernemingen v. Inspecteur 
der Invoerrechten en Accijnzen(1977)E.C.R.2203. . 
Case 52/76 Luigi Benedetti v.I,lunari F.l1i s.a.s.(1977)E.C.R.163. 
CaGe 8/77 Concetta Sagulo,Gennaro Brenca and Adde1madjid 
3akhouche(1977)E.C.R.1495. . 
Case 30/77 R.v.Pierre Bouchereau(1977)E.C.R.1999. . 
case 31/77R E.C.Commission v.United Kingdom(1977)E.C.R.921. 
Case )8/77 Enka BV v.lnspecteur der Invoerrechten en Accijnzen 
(1977 )E. C. R· 2203. . : 
Case 61/77 E.C.Co~~ission v.lreland(1978)E.C.R.417. 
case 66/77 petrus Kuyken v.Rijksdienst voor Arbeidsvoor~ening 
(1977)E.C.R.2311 • 
Case 106/77 Amministrazione delle Finanze dello Stato v. 
Si~mentha1 SpA(1978)E.C.R.629. 
Case 175/78 R.v.Vera Ann Saunders (1979) E.C.H.. 1129. 
case 131/79 R. v. Secretary of State for Home Affairs, ex p. tlario 
Santillo 1980 3 C.l,~.L.R. 212. 
Case 157/79 R. v. Stanislaus Pieck (not yet reported). 



National Legislation. 

France 
Loi of 13 December 1926(J.0.R.F.15 dec{1926). 
Code du Travail,Liv.III(J.0.R.F.28 feyr.and 1 mars. 1927) 
O~donnance 45-2658 of.2_Noyember 1945(J.0.R.~.,4 nov.,p.7225). 
pecret 47-1430 of 1 August 1947(J.0.R.F.2 aout,p.7553). 
Constitution of 4 October 1958(J.O~R.F.5 oct.,p.915!). 
O~donnance 5B-1131.of 31 December_195B(J.O.R.F.30 dec.,p.12033). 
~cret 70-29 of 5 January.1970(J.O.R.F.14.janv.,p.516). 
Decret 71-393 of 25 May 1971(~.O.R.F.29 mai,p.5212). 
Loi 71-1131 of 31 December 1971(J.0.R.F.5 ~anv.,p.139). 
Circu1aire of 24 January 1972(J.O.R.F.1B fevr.,p.1790). 
necret 74-274 of 1 April 1974(J.O.R.F.5 avr.,p.3837). 
Circulaire of 29 April 1975(J.0.R.F.2 mai,p.4471). 
Lqi 75-630 of 11 July 1975(J.0.R.F.13 juill.,p.7236). 
Decret 76-260 of 18 March 1976(J.O~R.F.24 mars,p.1779). 
~oi 79-44 of 18 January 1979(J.0.R.F.19 janv.,p.163). 

German;y. .. 
esetz uber Einreise und Aufentha1t von Staatsan ehori en der 

~~i tg1iedstaaten der Europaischen Wirtschafts~emeinscha.ft 1969), 
BGBl.I,927. 

Netherlands 
yremde1ingenwet of 13 January 1965(Stb.1965,No.40). 
Vremde1ingenbesluit of 19 September 1966(Stb.1966,No.387). 

tJni ted Kingdom 
European Assembly Elections Act 1978,c 10. 
Europ-ean Communities Act 1972,c 68. 
Immigration Act 1971, c 77. 
Representation of the People Act 1949, 12 & 13 Geo.6, c 68. 
Rul~s of the Supreme Court, Order 114(8.1.1972/1898). 
Statement of Immigration Rules for Control on Entry.E.E.C. and 
Other Non-commonwealth Nationals,H.C.81,1972-73. 
Statement of Immigration Rules for control after Entry~E.E.C. aDd 
other No~Commonwealth Nationals,H.C.82,1972-73. 



National Judicial Decisions 

Belgium 
Corveleyn v.Etat Belge,R.C.D.I.p.(1970)503. Pas.Belge(1969)IV.24. 

France ;' ;' 
Syndicat General de Fabricants de Semoules de France.Dal1.1968, 
J.285. 1970 C.M.L.R.395. _ _ 
Syndicat National du Commerce Exterieur du cereales.R.T.n.E.6 
(1~70)742. . 
Perregaux,A.J.D.A.13(1977)154. 
Hill and Holzappel,Dall.1977,J.155. 1978 1 C.M.L.R.554. 
Association des Maroccains en.France et G.I.S.T.I.,Dal1.1978, 
J.52. 
Cohn-Be!ldi t 1)8.11. 1917 ,J. 155. 
Germany 
Baden-Wurttemberg VG,23 December 1965,nOV 20(1961)352. 191~ 
C.M.L.R.540. _ _ 
Kassel VG,29 September 1912,N.J.W.I0(1913)439. 
Munster OVG,20 December 1912,EuR 8(1973)246. 1914 1 C.M.L.R.I07. 
BVerwG,3 May 1973,EuR 9 (1914)164 •. 
BVerfG,29 May 1974 ,N.J.W. 21(1974)1697. 1914 2 C.M.L.R.540. 
BVerwG,2 July 1975,N.J.W. 29(1976)494. 1977 2 C.M.L.R.255. 
BFH,9 July 1976,AWD 10(19.16) 600. 1917 1 C.M.L.R.659. 

Italy 
Frontini,Riv.Dir.Eur.14(1914)13. 1974 2 C.M.L.R.372. 

Luxembourg 
Subhani,Pas.Lux.(1975)155. 

Uni ted Ki ngdom 
Bulmer(H.P.)L1mited and Another v.J.Bol1inger S.A. and Others 
(1974) 2 Al1.E.R.1226. 
Eshugbayi v.Officer Administering the Government of Nigeria and 
Another(1931) A.C.662. 
Giovanni v.Secretary of state for the Home Department(1977) 
Imm.A.R.85. ". 
Johnson's Will Trusts, in re.National Provincial Bank Ltd. 
v.Jeffrey and Others(1967)Ch.387. 
Lincoln v.Danie1s(1962)Q.B.237. 
R.v.Bouchereau,Tbe Daily Telegraph 14 November 1977. 
R.v.Chief Immigration Office~,Heathrow Airport,ex p.Sa1amat 
Bibi(1976)1 W.L.R.979. . 
R.v.Governor of Brixton Prison,ex p.Bloom 90 L.J.K.B.(1921)574. 
R.v. " " " ." ,ex p.Sarno(1916) 2 K.B.142. 
R.~. ~ ~ ~ ~ ,ex p.Sob1en(1963) 2.Q.B.243. 
R.v.Inspector of Leman St.Police Station,ex p.Venicoff(1920). 
3 K.B.12. . 
R.v.Maurice Donald Benn and John Frederick Darby 1919 2 C.M.L.R. 
495. - . . 
R.v.Secchi 1975 1 C.M.L.R.383. 
R.v.Secreta~ of State. for Home Affairs,ex p.Chateau Thierry 
(Duke) (19~7) 1 K.B.922,C.A.: reversing(1917) 1 K.B.552. 
R.v.Secretary of. state for H9me Affairs,ex p.Hosenball(1977) 
1 W.L. R. 766.. '. . -
R.v.Superintendent of Cbiswick Police Station,ex p.Sacksteder 
(1918) 1 K.B.578. . 
Schmidt and. Another v.Secretar,y of State for Home Affairs 
(1969) 2 Ch.149. 



Thrupp v.Collet(1858) 26 Beav.125. 
Tumath v.Tumath(1970) P.78. 
Van Duyn v.The Home Office(1974) 1 \',.L.R.II07. 
\,iells St. Magistrates Case,. The Guardian,22 May 1979. 
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Abbreviations 

Annuaire Fran9ais de Droit International 
American,Jourllal of Comparative Law 
Actualite Juridique de Droit Administratif 
American Journal of International Law 
Gesetz uber Einreise und Aufenthalt von 
Staatsangehorigen der Uitgliedstaaten der 
Europ8.1schen Wirtschaftsgemeinschaft 
Aussenvdrtschaftsdienst des Betriebsberaters 
Bundesfinanzof' 
Bundesgesetzblatt 
Bundesverfassungsgericht 
3undesverwaltungsgericht 
Cahiers de Droit Europeen 
Cambridge Law Journal 
Common :,1arke t Law Revi ew. 
Commission working paper 
Dalloz 
Die offentlich Verwaltung 
Deutsehes Verwaltungsblatt 
European Convention on Human Rights and 
Fundamental Freedoms 
European Industrial Relations Review 
European Law Review 
EuropSische Grundrechte-Zeitschrift 
Europareeht 
European yearbook 
House of Commons Papers 
House of Commons Debates 
House of Lords Debates 
Human Rights Journal 
International and Comparative Law Quarterly 
International Labour Review 
International ~tigration 
Journal of Business Law 
Journal of Common Market Studies 
Journal de Droit International 
Journal Officiel de la Republique Franyaise 
Journal of World Trade Law 
Law and Contemporary Problems 
Legal Issues of European Integration 
Modern Law Review 
Northern Ireland Law Quarterly 
Neue Juri&tiche Wocbenscbrift 
Oberverwaltungsgericht 
Debates of the European Parliament 
Working Papers of the European Parliament 
Pasicrisie BeIge 
Pasicrisie Luxembourgeoise 
Revue BeIge de Droit International , 
Revue Critique de Droit International Prive 
Revue £le Droit Publi e et. de la Science 
Poli tique.··, .. 
Rivista di Ddritto Europeo 
Rivfsta di Diritto Internazionale 
Revue Generale de Droit International public 
Revue International de ~oit Compare 
Reports of International Arbitral Awards 



R.M.C. 
R.T.D.E. 
Stb • 
St.Louis Un! v. 
L.Rev. 
VG 

Revue du Marche commun , 
Revue Trimestriale de Droit Europeen 
Staatsblad 
St.Louis University Law Review 

Verwaltungsgericht 



Contents 

Preface 

~rea'ties 

E.E.C. ~eGulations and ]drectives 

DeciSions of the European Court of Justice 

}~ational Legislation 

Hational Judicial Decisions 

Abbreviations 

~art One The Notion of European Citizenship 

• ~ Cbapter One Introduction 

# Chapter Two European Citizenship and the E.E.C. Treaty 
., 

Chapter Three European Citizenship and the Practice 

of the Cornmunit,y Institutions 

VPart Two The Rights and Freedoms of European Citizenship 

• it Chapter Four Freedom of Movement 

. .., Chapter Five Freedom of Poli ti ca1 Acti vi ty 

~ Chapter Six Right of Access to Public Office 

• V Chapter Seven Electoral Rights 

Part Three Enforcement 

page 

2 

Chapter Eight The Role of the European Commission L7CJ 

Chapter Nine The Ro1e of the National Courts ~OO 

.. ./ ConcluSion 

Bibliography 

229 

233 

11:: .. 



_ PART ONE 

THE NOTION OF EUROPEAN CITIZENSHIP .. .' '. , . , . 



C~aDtor One Introduction -------

The :"10 '~i 0:1 of European COiJ."Wum ty ci ti zenship firct oecC'.Lle 
1 

pro~;L;.c-: t i~l lS63. ,".ben Regula tio!:!. 1612/68 \'lEE; ellacted as part of 

the l'Ll[.}.. s'cr.ge i;:). t~e imple8enta tion of freedon of move:Jent fo:r 

r;OJ:.'~~Cl~S, C'Y:.';.issioll Vice-Pl'eside::J.t Sc~~"G.l~i described. this freeQoc 
2 

"a!1 i~1cipient f07;] of :.sUl~0~)e2.::1 c2.tize~lship". Duri!1g the lS700 

J.7 

increr-.sed 2.ttention VIES pc.ia. to this ~10tion. ThuD in :::ove~~:bel~ 1977 

and freea.o:rls entailed oy such ci ti ze!:.ship, and in the fOl l 0\"'""1 .. c. --- '-- --0 

;yeaT the Parliame:.1t organised 2. co;:).fere:lce in Florence to C.iCCUSE; 2. 

4 
"Cpa:;.:ter of Rights of comIDu...'1ity Citize::'1s". The prese!1t Ch2.:9ter 

\;ill bec:i!1 Yii th a.:1 attempt to produce 2. defi!'li tion of :SUrope2~n 

Cor::-m:'1i ty ci tize!1ship and will. then cO~'lsider the obstacles to i to 

creation. 

5 
In the riell-~:no\':n cr.ses of I!1tern2. tio!1ale Hande1sGecse1lsch2.ft 

6 
and ITold the European Court of Justice :'1ade clear that the 

I Corl1I:2ul1i ty legal order Y;2.0 based on tile same fU!1danental consti tutiO:J.2.1 
1 

. pl'inciples as tlle legal orders of t:i1e :.:ewber State:3. consequently, 

5u.l'opean CO::!L1U~ri ty ci tizenship 1:18.:" be e:·:pected to develop alo!1g 

the li:1eo of ci ti ze~:HJl1ip in tile !.Ieober states. l:a tional 

\co!10ti tutiom:>~l }J1~ovioions usually lay QOYln the rights a!ld freedor:m 

ent2.ileC DY ci tize::lship of ti.1e ::e,.:ber ste.te concerned. 



r:hese i:lcl ude poli ti cal freedonw, such as freedom 

of asso ciation and asselJbly. ~he sum of such freedoms 

represent riha t may be conveni ently termed freedom of 

poli ti c2.1 acti vi ty. This freedom ex:' sts to the extent 

thE.t the law prevents state authorities from interfering 

~~th the political activity of and individual. 

However, an individual will only be able to play a 

full part in the political life of his co~~try, if the 

12x; goes beyond merely restraining repressive state 

action in the face of political activity on his part 

a~d grants him electoral rights a~d the right of access 

to Dublic office. Only with electoral rights vdll an 

i~dividual be entitled to vote and stand as a 

candidate in elections to represe~tative state 

institutions responsible for State policy. Moreover, 

only wi th the right of access to public office will 

he be entitled to be appointed to those offices of 

state whose holders exercise policy-making powers. 

Consequently, national constitutions also guarantee 

these rights. 
7 

~,~oreover ,the constitutions of some 1,~ember States 

expressly refer to freedom of movement. This 

'freedom means that beneficiaries may move without 

formality within the national territory and may 

! choose their place of work and residence therein. 

These, then, are the rights and freedoms associated 

with citizenship in the Member States, and it was 

these which the European parliament treated as 

\impli ci t in European Community ci ti zensbip in 

-
-~'-



- - .I 

i its Resolution of november 1977. 

the law of the Irlc~ber States also defines the 

; oe:C1eficiC'.ries of such rights aDd freedoEls. Gellerally, it is 

natio:12.1s, and only nationals, \','ho benefi t. Rowever, complications 

rJay 2.::..-ise. :~atio!le..li ty is the linl: required at inter:'lational law 

before a State Day exercise its right of diplonatic protection on 

behe..lf of an individual. Eevertheless, il-.:ter::1atio!lal law leaves 

states largely free to detercine for the::.:selves those persons 

qualified as i ~s nationals and treats ::~atiol1a1i ty as being distinct 

from ci ti zenship. 

~hus the UYlited Kingdom defines its nationality for the purposes 

of intern2.tional law as including all Ci tizens of the U!1i ted Kingdor:: 

R;Jd Colonies and Cor-moDweal th Ci ti zens \7i thout the ci ti zenship of 

the Uni ted I:ingdoffi or of any other Commonv:eal th country. However, 

the Uni ted I~ingdon does not always regard such nationali ty as ei ther 

sl~ficient or necessary for e~joyment of the rights and freedoms of 

Citizenship in the United Kingdom. For example, o~y those United 

Kingdom and Commo!lYleal th Ci ti zens defined as 11 pa trials 11 under the 

1971 Immigration Act enjoy the riGht of abode in the United KingdoI2, 

but all United Kingdon and Commonwealth Ci ti ze:1S as well as Ci ti ze~lS 

of the Irioh Republic e!ljoy electoral rights and the right of access 

to publi c 0 ffi ce • 

The Coml:u..'1i ty insti tutions have :employed the _' expressions 

"European ci ti zens" or 11 Commu..11i ty ci ti zens" to denote the persons 

intended to benefit from European Community citizenShip but have 

never explained what is meant by these expressions. If such 

citizenship is to develop along the lines of citizenship in the 

\ Menber States, a defini tion of European Conm:uni ty nationali ty 

would seem to be necessary. In view of the problems experienced in 

the nationali ty law field by the Um ted Kingdom during the post

liar period, it is u!llikely that the Community insti tutions intend 

to follow the precedent set by this particular Member State. 
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Al though some international lav,yers argue that aliens enjoy 
12 

rights of entry, the majority deny that such rights exist and 

hold that alien~3may only enter and reside at the discretion of the 

state concerned. During the twentieth century municipal law in 

the j,:ember states has certainly developed on the assumption that 

no such rights .exist. 

Thus wliens, and indeed non-patrial Commonwealth Citizens, 
14 15 

must complete a landing card, submit to passport control.and 
16 

obtain leave to enter before they can gain admission to the 

United Kingdom. The grant of leave to enter is at the discretion of 

the administration, and parliament and the courts have done little 
• 

to check the exercise of this discretion. 

continental Member States, for their part, employ residence 

permit systems. and exercise rather less stringent control at the 

frontier than the United Kingdom. Thus, for example, while an 

alien enjoys no right to enter ~rance, he is usually allowed to 
17 

do so" :Qrovided he is in posse ssion of a passport and visa. 

r~oreovert he is usually allowed without further formality to 

stay for three months. on the expiration of this three months 

period he must either leave or obtain a residence penni t (permis 
~ 18 

de sejour). A residence permit is granted initially at the 

discretion of the administration. While an alien holds one, he is 

enti tled to remain in France. These permits are of three kinds. 

First, there is a temporary residence permit (permis de sejour 

temporaire), which is valid for up to twslve months. This is the 

type of permit which is usually issued to aliens for their first 

year in France. It is also regaraed as being particularly 

appro~.riate in the case of those taking up seasonal o~ temporary 

employment, and students and tourists. A worker only qualifies 

for this perlLi t if he has permission to work. A student or 

tourist must have adequate means to support himself. Moreover, 

the former abo needs a certificate of enrolment at an educational 



establishment, and the latter must accept an obligation not to 
19 

v!Ork ,vi thout p.ermission. All applicants for any residence permit 
20 

must, in addition, present a medical certificate. Secondly, those 

22 

who wish to stay longer in France may apply for an ordinary residence 

perm~t (uermis de sljour ordinaire), which lasts for three years. 

The applicant must again possess sufficient means to support 

himself, unless he intends to work. If he does intend to take up 
21 

employment, he must have permission. Finally, if a certain 

per;nanence in France is desired, an alien may ap.ply for a privileged 

residence permit (permis de sejour privilege). Its duration is 
granted 

ten years, but it is only/to those who have three uninterrupted 

years of residence in France and after the applicant's background 
22 

has been thoroughly investigated. This permit is often seen as a 

preparatory stage for obtaining French nationality. All three of 

these are renewable. However, it is only a privilEged residence 
23 

permit that is renewable as of right (de plein droit}. 
. immigration 

The existence of suchlbarnttr-$ means that little freedom of 

movement has in the past existed between the Member Sta~es. 
, \ 
. I 

However, since the Second World War considerable progress 

has been achiev.ed in the reduction of such barriers within 

Weatern Europe. Bila.teral and multilateral agreements, 

such as those negotiated under the auspices of the Council 
24 

of Europe, have 194: to the reduction of documentary formalities 

required for travel within Western Europe. Moreover, frontier 

controla have been abolished completely between the Scandinavian 
25 26 

countries, ~n Benelux and between the United Kingdom and the 
27 

Irish Republic. Given this progress, it would seem that action 

undertaken to secure freedom of movement for all Community 

natiomls throughout t~ Community ought not to encounter 

insurmountable obstacles. 



;ii) restriction o~ the political activity of aliens. 
l 

Aa early as the ·seventeenth century Hugo Grotius wrote 

that every State possessed the sovereign right to expel aliens 

who challel16ed its established poli tical order and indulged in 
28 

seditious activities. Similar views were expressed by 
29 

Pufendorff and Emeric Cruce. The latter maintained that a 
.. 

State could expel all aliens regarded as "traistres, seditieux. 
30 

et assassins". Already, therefore, the principle was 

established that an alien's political activity might be such as 

to entitle a sovereign State to expel him. 

Confirmation of this principle and an indicati.on of its 

broad scope of application were provided by a number of 

arbitral decisions ~tven around the turn of the century. In 

the Ben Tillett case the Belgian authorities bad expelled a 

Bn ton wishing to address a public meeting in furtherance of 

the cause of trade unionism. The arbi tra tor found tha t ~ 

state enjoyed the right to expel an alien in such circumstances . 

'. 

and could,in the plenitude of its sovereignty,determine for 

itself whether the conduct of the alien concerned merited 

expulsion. However, the abuse of rights doctrine might affect the 



manner in which a state could exercise this right. In the Boffolo 
32 

Case an Italian national had been expelled from Venezuela after 

publishing one newspaper article critical of the local minor 

judiciary and another article recommending people to read a 

particular Socialist newspaper. In this Case the arbitrator found 

that venezuela had offered inadequate reasons for the expulsion 

and awarded 2,000 Bolivars compensation to Italy. Again, in the 
33 

Maal case the arbitrator found that the expulsion of an American 

2/;. 

citizen suspected of conspiring against the venezuelan Government 

had been carried out with unrlecesaary hardShip and indignity, and 

compensation was duly awarded to the United States. In these Cases 

the right of a sovereign State to expel an alien on account of his 

political activity was not chal~enged. International law was 

merely taken to mean that the expelling State might have to 

compensate the alien'S state of nationality because of the manner 

in which the expulsion was effected. 

This situation has not been affected even by those treaties which 

might have been expected to benefit aliens. For examp~e, Articles ~ 
D4 

and 2 of the European Convention on EstablislLllent require each 

Contracting Party to "faci11 tate" the entry and residence of 

nationals of other Contracting Parties, and Article 3 limits the 

grounds on which such persons may be expel~ed. Expulsion is only 

permitted where they endanger national security or offend against. 

ordre public or public moraIity. Protocol III(a) to the Convention, 

however, deals. wi th the meaning of ordre publi c in this context 

and explains that it has the effect of permitting expulsion "for 

polli. ti.cal reaons". Reference may also be made to the European 
35. 

Convention on HUman Rights and Fundamental Freedoms. 

AccordiDg to this Convention, each High Contracting PArty must 

allow all persona within Lts juxisdiction to exercise freedom of 

opinion, speech, association, assembly and so on. Thus an alien 



e:;:pelleL. by a Party because of his views, speeches, participation 

in a demonstration or membership of an organisation might have 

been able to claim that the expulsion limited his enjoyment of these 

freedoms and 60 was incompatible with the Convention. However, such 

a possibility is excluded by Article 16, which provides that none of 

the provisions of the Convention is to be understoo~ as affecting 

the right of High Contracting Parties to restrict the political 

activ.ity of aliens. Both Conventions, therefore, seek to preserve 

the sovereign right of states to expel aliens on account of their 

political activity. 

Contemporary writers are divided as to the precise legal 
}6 

character of this right. S0me, like Sibert, believe that the 

position of an alien in the host state depends on a balance .between 

a number of principles of international law. On the one hand, the 

principles of the interdependence of states, individual liberty, 

equality and humanity require that aliens enjoy rights of entry and 

residence. On the other hand, the principle of self-preservation . 
entitles. the host state i~ the exercise of its sovereignty to 

\ i 
impose certain restrictions on these rights. In particular, the 

state may expel a politically active alien in order to protect its 

established poll tical order. 

Most writers, however, take ~he view that as a consequence of 

national sDvereignty an alien enjoys no right to e~~er and reside and 
~ 

may only do so at the discretion of the host state. It is true 

that the exercise of this discretion is not entirely unfetterred. 

The writer has already explained how the abuse of rights doctrine 

may require a state expelling an alien to compensate his state of 

nationali ty on account of the manner in which. the expulsion is 

effected. It is. also thought that the tr:tnciple of h~an1 ty and 

probibi tioD:. of genocide would rule out certain forms of mass 
'38 

expulsion and the to acts of persecution. 



~he effect of these two principles is,of course,merely to preclude 

expulsions which are inhumane in respect of their L1an.'1er of exe cution 

or their consequences. Provided there is no such element of inhumanity 

in the action taken by the host State, there seems to be little to 

prevent ~ state expelling an alien for politiCa~ reasons. Certainly, 

writers are ready to accept that expulsion for such reasons is generally 

lawful. O'Connell, for example, believes that an-alien involved in 
3S 

"political intrigue" may be expelled. Simil~rly, Goodwin":'Gill admits 

that an alien indul~tng in "undeSirable" politieal activity is 

liable to expulsion. 

Therefore, whether they regard the-State's right to expel_for 

political reasons as an exce~tion to an alien's -general right of entry 

and residence or as a consequence of the fa~·t; that an alien's position 

is dependent on the large~ unfettered discretion of the host State, 

/conteoporary writers agree that international law does little to limit 

(the exercise of this sovereign right. Thus as far as international 

law is concerned, a State may. restrict the political activity of 
-- -

alie'ns by expelling those who engage in such acti vi ty. 

Municipal law occaSionally contains express constitutional provision 

regarding'the political activity of aliens. 'For example~- Article 25 of 
41 

the N1caraguarjJonStitution states that aliens are: prohibited t'rom 

int~f~iring dire~tlyor:indirectly in the country's political affairs. 

Violation of this prohibit19n renders the alien concerned liable to 
- , 

prosecution and expulSion. Such-exprese-constitutional-provisions are, 

bowever, rare. It is more common for-constitutions by impli~tion to 
\ 1 

allow for restriction of political- activi ty by aliena. ;.i.~Whil-e freedom 

of ol'inion and speech are usually'guaranteedto all persons~ only

-CitiZens- are guara.nteed 'equali ty before the law. _,~s ~;:the way is left 

op_en for discrimina tionbetween : cl ti zens and aliens: ~~ ... reEards the 

exercise-- of these -freedoms. ' As-:£or -collecti ve !re~d01llE1~. s\1oh as 

freedom of -assoc1ati.ona'nd assembly. thelils' are- us~l~1'.'guaranteed only 

--to' c1t1zena~ --Thus· consitUtions --are careful ,no,t'~to -preclude the 



27 

restriction of exercise of such freeqoms by aliens. 

The absence of constitutional guarantees means that ordinary 

legislation r~ay be enacted opecifically to restrict the poli tical 

activity of aliens. For example, Article 6(2) of the west 
42 

German AUslandergesetz allows for the limi tation or prohi hi tion 

of such activity by' aliens on grounds of public safety or 

offentlich Ordnung or for the protection of the political process 

in West Germany or other particularly important interests of the 

Federal Republic. Similarly, in the United Kingdom section 3(2) 

of the Aliens Restriction (Amendment) Act 1919 provides that any 

alien who promotes. or attempts to promote industrial unrest in any 

industry in which he has not been ~ fide employed for at least 

two years immediately preceding in the United Kingdom shall be 

lis-ble on summary conviction for up to three months imprisonment. 

Li ttle use has been made of this provision., though it did lead to 
4""' ' 

a prosecution in April 1921.:; Since it has been 8.0 rarely used, 
"-

commentators generally regard section 3(2) as obsolescentf 

Neverthelesa, thelmmigration Act 1971, which repealed much of the 

1919 Act, carefully preserved this provision. Thus the authorities 

presumably regard the power conferred by this provision as 

sufficiently important to wish to retain it~5 Given the fact that 

international law permits the' expulsion of aliens because of their 

political activity, the imposition of criminal sanctions for the 

same reason would not seem incompatible with internationl law. 

certainlY,A~ticle 16 of the EUropean convention on Human Rights 

aeeks to preserve the sovereign right of High contracting parties 

Ito"reatrict" the poll ti_cal activity of aliens. This provision 
I . 

- -
would seem to assume that the action which a state may take in 

the face of political activity ia not limited to expulsion but may 

also inclu~other forms of repression, such as the 1mp9sition of 

criminal sanctions. 



Normally, however. states deal with politiC2.lly acjiive aliens 
I 
(through the application o:f their legislation regarding the entry 

and residence of aliens. Sometil~1es such legislation provides 
expressly for their expulsion for politi~al reasons. For 

example, the united States Code states that the categories of 

aliens who may be expelled include: anarchists, those teaching 

or affiliating to organishtions advocating or teaching opposition 

to all organised government, members and affiliates of the 

Communist Party and others advocating world communism, 

including world dictatorship, or dictatorShip in the United 
46 

states. 

r Rather than compiling such lists, most states prefer to confer 

I broad discretionary powers on national authori ties. For example, 

the United Kingdom administration is empowered under the Immigration 

Act 1971 and the accompanying Immigration Rules to exclude or 

. expel an alien whenever such action is "deemed conducive to the 
i 47 
. IJublic good". Commentators have frequently cri tic1sed the breadth 

48 
of t~s power and described its use for politi~l reasons. 

Indeed, the 1971 Act itself makes clear that the power may be 

exercised on grounds of "the relations between the United 

Kingdom and any other country or other rea.sons of a poll tical 
49 

nature~ The most well-known example of an alien being expelled for 

political reasons was effected ~der a similar power contained in 
50 

the 1920 Aliens Order, when Rudi Dutschke. the left-wing student 

from west Germany, was expelled in 1970 for failing to abstain 

from political activity altogether. A recent example of the power 

contained in the 1971 Act being employed for political reasons 

occurred in 1978, when :DLvid Duke, the American Ku lO.ux Klansman 
51 

was expelled from the uiu. ted Kingdom. 



In the face of such action against aliens, the United Kingdom 

courts have shovm extreme judicial restraint. Dicta exist to the 

effect th2.t they would be prepared to annul an expulsion order 
52 

made against a British subject, or one that is vitiated by a 
5354 

procedur2.1 defect or made for an improper purposa. The last-

wentioned ground might seem to offer consider2ble scope for 

intervention by the courts. on one occasion, in 1917, the High 

Court did annul a deportation order in the Chateau 

Tluerry case because the real purpose of the order had been to 

effect the extradition of a Frenclman to his native country so that 
55 

he could be required to perform his military service there. This 
56 

judgement, however, was reversed by the Court of Appeal. In 

subsequent cases the courts have repeateuly emphasized that an 

applicant challenging an order on the ground that it was made for 

an improper purpose would have to satisfy a very heavy burden of 
57 

proof indeed. The difficulty of making a challenge on this 

ground was illustrated by Lord Denning in SChmidt v. The Home 

Secretary. His Lordship stated that in his view the 

administration couldexercieeits powers for any purpose considered 

to be for the public good or in the interests of the people of this 
58 

country. As a result, therefore, of broadly-worded legi~lation 

combined with extreme judicial restraint, the United Kingdom 

\edministration enjoys considerable discretion as regards the 

\expulsion of aliens for political reasons. 
\ 

\ 



The position is similar in France, where the concept of .. 
lo~dre public rather than that of the public gOOd"is employed as 

lthe basis for such !3-ction against aliens. I,:any French 

commentatol-s have attempted to encapsulate the meaning of ordre 

public in broad definitions. For instance, Marty and Reynaud 

s,uggest that it covers that which can be regarded as 
59 

indispensable to the maintenance of organised society. 

Similarly, Vedel believes that it consists of the minimum 
60 

conditions required for a decent ("convenable") social life. 

Bernard, on the other bend, vushes to emphasize the dynamic 

quality of ordre public. He argues that it requires not only 

the absence of threats to the public peace but also po~itive 
.. . 6~ 

action to balance the competing interests vuthin society. 

Such deftn1tions. however, do ~ttle other than illustrate 
62 

the breadth and imprecision of this concept. Certainly, it 

1s these two qualities which characterise the application of . , 

ordre public in the context of French immigration law. 

jO 



Pl~ior to the t;r8.l1t of ['. first residence yer.:-:i t an alien 

has no right to enter or reside in PrC'.:!.lce. This fact h~s 

two consequences. The first consequence is thE'.t an p.lien 

r.e<y o~lly enter at the discretion of the administration. This 

discretion is exercised on ordre Dublic grollilds so as to 
63 

exclude 2.ny alien viho is reG[.rdeci P.S being "undesirable". 

The term "undesire.ble" is broad enouGJ.l to cover a r.-ide rc~:lGe 

of aliens, such as those VIi th cl"iminr-.l cOllvictio~lS or t~lose 

vii th insufficient resources to support themselves during 

their stay in Fra.l1ce. Hmi-ever, there h2.8 also been 8. 

pc>.rticu12.r tendency to exclude aliens fro1:1 France for 

poli ti c['.l reaons. F'or exa."'!lple, in March 1972 Bernadette 

Devlin, who had arranged to address 2. neeting in Bordeaux, 
64 

was refused entry. In the following mo"nth a group of 

Bri tish trades unionists and three Ll?bour M.Ps., who wished 

to visit France in order to protest about British accession 
65 

to the European Community, were similarly excluded. In 

1975 three West German Amnesty Inte~llational officials, who 

had attended a conference in their native country, tried to 

enter Fr~1ce for a restaurant meal. The French immigration 
66 

officials, hOYiever, refused their permission to enter. The 

reason for exclusions such as these became evident in 

January 1976, when ex-general Spinola waB admi tted to France 

only on condition that he respected an obligation to maintain 
, 67 

"poli tical neutrality" (neutrali te poli tic ue). The meaning 

of this obligation is far from clear. However, it appears in 

practice to require an alien to refrain from political 

activity. In the three cases of entry refusal mentioned above 

the adminiatration presumably felt that the aliens concerned 

)1 



Y;oula. no t reopect thi 0 0 bli[;a tion. Or&re Dublic, then, has 
e 

been interpreted so as to permit the exclusion of any alien 

\7110, the administration believes, will not remain 

:politic8.lly "neutral" in France. 

The second consequence of the absence of a general right 

to enter and reside in France is the,t an alien Without a 

first residence peril:i t may only remain in France at the 

discretion of the admil1..istratiol1. The ad:Jinistration may, 

therefore, reo uest such an alien to leave at ai:ry tL"!le if his 

presence is regarded as being contrary to ordre public. The 
\ 

procedure whereby an alien is requested to leave in this way 

is known as "refoulement". It may be noted that except in an 

emergency the administration is not empowered to employ 
68 

physical coercion to ensure compliance VIi th such a request. 

Nevertheless, this procedure has proved an effective means 

of .curt~ling the stay of aliens who have not been granted a 

first residence periliit. Thus during the initial three months 

period when an alien io usually allowed to remain without a 

residence peTiili t he :nay be subjected to refoulement. For 

exareple, in March 1976 Kaid Abroed, an Algerian opposition 

leader, was reauested to leave after he had held a press 
~ . 69 

conference cri tical of his government. Again, in August 

1977 Mr. Agee, the American journalist deported from the U.K., 

was detained at Boulobne after spending three weeks in France. 

He waS then driven to Lille and told to board a train to 

Belgium. The Minister of the Interior justified this action 

by saying that Agee I s presence in France Was considered 

"undesirable" because of his past activi ties and because of 
. 
the consequences that some of his present ones were likely to 

invol ve for the relations maintained by France wi th certain 



70 
i'l'ielldly countries". 

If 8.11 alien wishes to st2.Y fOl' rr.ore th2.n three months, 

he :Juct, as mentioned above, a:9ply for the grant of a 

resici.ence peroi t. However, the grant of e. first residence 

per~-:i t is discretionc.ry e.r..d ;:..ay be refused on ordre public 

crounds. For exC'~:_;ple, in Septe:-.'lber 191'5 the Prefect of 

Alpes de Re.ute Provence refused members of the 

agricul tural com~une of Longo Mai first residence permi ts 
71 

'oec2.llse of their alleged poli ticEl extrel!isil1. Aliens 

refused a first residence permit in this way must leave 

France before the date specified by the adi1:.inistration. 

If they fail to do 60, they may be punished under 
, 72 

Article 27 of Decret 58-1303 of December 23 1958. The 

penalties provided are ten days to three months 

il:1prisonrJlent and a fine of Fl,000-2,OOO. 

~imi12rly, an alien who does not apply for a residence 

a tall ;::ust leave at the end of the three months period. 

Again, failure to do S·:) 11ay be puni shed uncler Arti cle 27 , 
of the 1958 Decret. In practice, many aliens who do not 

73 
comply with the obligation to leave remain undetected. 

Houever, if they take part in ~olitical activity, the 

administration may act against them on the basis of ordre 

public. Thus in February 1975 Paul D1joud, the 

Im:nigration Minister, stated that such illegal residents 

would not be allowed to organise hunger strikes or other 
74 

forms of protest. If they do so, they normally suffer 

refoulement. It seems, therefore, that an akien vdthout 

a first residence permit may be requested to leave in 

circumstances similar to those in which he may be refused 

entry. In fact, ordre public has been interpreted so as 

-
)) 



to render the entry c~!ld residence of En 3.1ien prior to 

the grant of a first residence permit dependent upon his 

maintaininG "po1i tical neutrali ty". 

An alien who has obtained a first residerence permit is 

in C'. rather different position. !:e iD enti tIed to rerJain 

ill :F1re.nce for as long as he holds a rer;idence peri:li t. His 

perni t L;2~y only be lor;t in tno ways. First, the 

ad:l;inistr~dion mp~y wi thdraw or refuse to renew it. The 

alien concer:::'led must then leave. FaillU'e to so will render 

him liable to punishment under Article 27 of the 1958 
, 

Decret. This procedure is again known as refoule!!le~lt. 

Secondly, the administration may serve an alien with a 

deportation order. As a consequence of such an order his 

residence permit must be surrendered, and he will be 

required to leave France. Each of these procedures nay, 

hov/e,ver, only be carried out in circu.:"Tst2.l1ces laid down by 

law. 
, 

Under earlier law contained in Article 2 of Decret 38-
75 

of May 2,1938 a residence permit could be ~~thdravm at 

the discretion of the administration. The current law, 

however, only alloVls for withdrawal in specified 

circumst&~ces. A temporary residence pernit may now only 

be \'11 thdre."m where the holder ceases to satisfy the 
76 

conditions of its issue. This might occur, for 

instance, where a student terminates his studies, a 

tourist becomes destitute or a worker loses his job. It 

is established that withdrawal is not possible in other 
. 77 

circumstances. The question of the renewal of a 

temporary residence permit is rather more problematic. 



It 2~J only be rene~cd ~here the conQition~ of its issue ~re 
78 

Cc;' ti cfied.. This does not, hoviever, nececoarily ;::e8.n tl12.t 

it :'.mct be renewed in SUCl1 circu_:sta:-::.ces. AD 2. l~esul t, 

co:~:e cOr:l:Jentators believe that its renewal may be refused 011 

79 
ordTe nublic grounds. As for an orQinary residence pennit, 

i t r::ay only be wi thdravl11 where the bolder has spent six 

consecuti ve ~Ol1ths a\vay from France \':i thout good reason or 

beco:Jes unemployed and clesti tute "of his o\':n act" for the 
80 

sene period. It is renenable provided tll::.t tlle conditions 

of i to issue are sa ti sfi ed as I'egE'.rds fil1['.:llciEl resources and 
81 

ejj:plOYillent. Finally, a privileged residence pernit may only 

oe '7i tl1dravm or its renewal refused, rrhere the holder spends 
~ , 

six consecutive months broad or by arrete of the Interior 
82 

I.:inister follo\7ing a hearing before a special commission. 

Bor. ever, if thi s does tal::e ple.ce, the ali en concerned must be 

given a temporary or ordinary residence permit as a 
83 

repla'cer;lent. Accordingly, he is not reQ.uired to leave. 

Instead,he is entitled to remain there subject to the rules 

applicable to temporary or ordinary residence permit holders. 

Therefore, 11ei ther wi thdrawal nor refusal to renew a 

residence permit, except perhaps in the case of a refusal to 

renew a temporary residence permit, represents a procedure 

whereby the administration may act against an alien on ordre 
84 

public grounds. If the administrati-011 rlishes to do so, 

resort must be had to the deportation procedure. 

Under Article 23 of the 1945 Qrdonnance the I~nister of the 

Interior or in frontier departments the 

Prefect, who is accountable to the 

-,-\ 
~'./ 



l.~inister, may deport an alien who constitutes a "threat" (menace) 
84 

to ordre public. No definition of ordre public is offered by 

Article 23,- and no guidance is laid down as to the circumstances 
in wInch this concept allows for deportation of an alien. In 

fact, this provision does not re~uire an infringement of ordre 

public but merely a "threat" to it. As a result, tbe 

administration is left with conSiderable discretion in deciding 
85 

whether or not to depo~t an a~ien. Often aliens are deported 

for political reasons. For example. in 1973 .an Algerian 
86 

discovered in possession of left-wing papers and ~ Swiss 

clergyman, pastor perre§7ux, who was working with North African 

immigre.nts in Marseilles, Viere both deported. In the same year 

the Tunisian Secretary-General of the Comite de nefense des Droits 
88 . 

et de la Vie des Trayailleurs Immigres and a militant left-wing 
·89 

Syrian at Marseilles University suffered the same fate. More 
90' 91 

recently, in December 1977, a Marocc~n and a Spaniard were 

deported becauae of their involvement in the controversy 
.- --- .. 

regarding the future of Western .§a.hara.. The Interior Minister 

usually defends such deportations on the grounds that the aliens 
" ' ,92 

concerned have failed to maintain "political ne ut rali ty~'. 

Therefore, aliens who have been granted a first residence 

permit risk deportation because of their political activities in 
'" . t .' 1" 

the same way as those Without such a document are liable to 

refoulement. Consequentiy, aliens enjoy little freedom of 
, 93 .' 

politi~ activity'in France. ' 

In the race of such action' by 'the administration the French 

courts, like those in the Un1tedKingdom, have shown considerable 

judicial restraint. ~or the first half of the nineteenth 

century the CQnseil dtEtat'regarded the deportation'of an alien 

'a.s an acte d~ gouv~rnement'~";':'Thus no review at' all,'-before the 
94 95 

Qonseil was possible. However. in 1884 ·in Morphy; the .Consei1 
, , ~~ 

was confronted by'a'case where a deportee challenged,a~deportat:ion 

order on -the grounds that he wae._French. _~~~~..i:~e,,:wa.s .not an 



./c ..-_,.-, 

alien, the applicant argued, the administration could not 

deport him. His application was rejected, because on the facts 

If.orphy was a British subject. However, the Conseil did. accept by 
, 

implication that review for excess of power (exces de ·oouvoir) 

was in principle available. 

Subsequently, the Conseil developed,its case law so that 

reView in such cases is now possible on four grounds. First, a 

deportation must be carried out in accordance ~~th the procedure 

laid down by law. If it is not, it may be annulled for procedural 
96 

irregularity (vice de forme). Secondly, a deportation order may 

only be served on an alien~ If it is served on a Frenchmen, it may 
97 

be annulled. Thirdly". the Conseil Will hear appli'cations based on 
~ 

a claim that there has been an abuse of power (detournement de 
98 

pouvoir). Thus, for example, a deportation order made not to 

uphold ordre public but for vengeance or pecuniary advantage 

could be annulled. Such an argument would, however, be difficult 

to prove. Moreover. the Conseil might be reluctant to impute such 

base motives to the administration. Consequently, review for 
99 

abuse of power is now becoming ~ess prominent. Instead, attention 

has been increasingly focused on the factual basis for a 

deportation order. It 1s with these facts that the last of the 

four grouuds is concerned. The Conseil 1s now prepared to 

examine whether the facts alleged against a deportee are accurate 
1 

(materiellement exact). Thus, for example, if an alien is 

alleged to threaten ordre public because of his participation 

in a demonstration, the Conseil will require proof that he did 

actually participate. However, the effectiveness of review on this 

ground 1s limited by the tendency of the administration to offer 2 

oaly the most generalised facts in ~ust1f1cation of their ac~ion. 

Moreover. none of the"se four grounds enable the Consei~ to question 

the admi.n1stra"t1on'15 assessment or appreciation of the facta. In 

parti.cul.ar. -the COMeil declines to exam1newhether the facts 

)/ 



alleged against a deportee are of the sort or aualifie to permit 
3 

deportation. Even less o
, is the ponseil prepared to assess the 

tacts for itself and decide whether the administration's 
4 

conclusion was actually justified by these facts. Because the 

Conseil's review of the facts was so limited, commentators described 
,. 

this field as one where only controle minimum of adJl.inistrati ve 
5 

action was possible. 

In the 1970S, however, the Conseil seems tQ have become 

somewhat more interventionist. In 1975 a Case came before the Conseil 
6 

involving a Bulgarian refugee named Pardov. He bad received a 

deportation order after residing illegally in France and becoming 

desti tute. The Conseil decided that the J.!inister of the 

Interior had committed a clear error of -_assessment (erreur 
~ 

manifeste d'appreciation) in concluding on the basis of the above 

facts, which had not been fully proved anyway, that Fardov's 

presenc.constituted a threat to ordre public. In principle, this 
. 

ruling represents a significant development in the Gonseil's 
-

attitude towards review of the factual basis for a deportation 
7 

order. The conseil will now review not only the accuracy of the 

facts but also the administration's assessment of these facts. 

However, tw_o points should be made. First. in this ruling the 

Conseil expressed a certain doubt as to the accuracy of the facts 

alleged by the administration. Thus it is not yet established 

whether in dep_ortation cases the Conseil \ will review the 

administration's assessment of the facts for erreur manifest
A 

unless there is some doubt as to the accuracy of these facts. 

Secondly,. commentators believe_that the Conseil will only annul 

administrative action on the basis of erreur manifeste where the 

the administration' s ass~ssmeJ;l.t of' the facts 1s very clearly and 

_very seriously erroneous. Therefore. the';:degree to Which the 

pardoy ruling has in practice advanced the eonseil's reView of the 

factual basis for a deportation order is-at this stage open to 



question. 
10 

A second development occurred in January 1977 in Dridi. Here a 

deportation order had been served on a Tun;isian following his 

conviction for a criminal offence. Although his application was 

rejected, the Conseil did refer to the doctrine of error in law 

(erreur de droit). The Conseil implied that if it had been sho~~ 

that the administration had failed to consider all the relevant 
II 

facts, the deportation order would have been annulled for error in 

law. As a result, the administration may now be called upon to put 

fo~rd all the relevant facts. The Conseil will then be able to 

examine the accuracy o.f these facts and by this means render its 

review of the factual basis for a deportation order more effective. 

Both rulings suggest a certain willingness on the part of the 

Conseil d'Etat to reconsider its tradition of restraint in this 

field. However, their precise Significance, particularly in 

connection with political cases, is uncertain. The Conseil's 
12 

atti tude in Perregaux t also in 1977 J is notable. It will be 

recalled that the administration served an expulsion order on 

the clergyman on the ground that bis failure to maintain "poli tica.l 

neutrality" cOllsti tuted a threat to ordre publio. When he 

challenged this ordert; the Conseil remarked that "political conduct" 

alone did not necessarily represent a threat to ordre public and 

~ferred to the doctrines of erreur manifeste and erreur de droit. 

However, the Conseil deClined to annul the order on the basis of 

either doctrine. Consequentlyt the French administration, like the 

British, would seem for the moment at least to retain broad 

discretion as regards the expulsio~ of politically active aliens. . . . 

~herefore~ the approach of international and municipal law has been 
such t~ only nationa~s in their ·own country are guaranteed freedom of 

P1?1i tical act!-vi ty. Thus action defjigned to secure this freedom for 

Communi ty na. tiona.ls in a ,Member state other tlJ.a.n their own woUld 

represent a majo.r legal. innovation. 



iii) denial oi' political rights to aliens. 

As early as the eighteenth century van Bynl.:ershoek 

observed that aliens were usually prohibited from holding public 

office and said nothing to suggest that such a prohibition vms 
13 

incompatible \"Iith international law. In more recent years 

wr~ters have accepted with equal readiness that aliens may 
14 

be denied electoral rights. 

Some contemporary writers believe that aliens are in 
! 
! principle entitled to equality ot treatment wi th nationals 

of the host State. However, in the interests of self-

i preservation the State is said to retain the sovereign right 
I 

~ to make certain exceptions to 

il·C 



~
!this equality. In particular, aliens may be prohibited from 

15 
participation in elections or holding public office. 

Again, however, most writers take national sovereignty as their 

starting-point. In their opinion, aliens may only enter and reside 

at the discretion of the host State, and the latter is under no 

obligation to treat them equally with their own nationals, least of 

all in respect of electoral rights and the right of access to public 
16' office. Therefore, whichever premise they adopt, contempprary 

wri ters agree that the denial of such rights to alieo.s is 

compatible with international law. 

This situation too is unaffected by international legal 

instruments which might be expected to benefit aliens in this field. 

AS a reaction to the atrocities of the second World War, several 

instruments have been drawn up to safeguard basic human rights. 

Such instrumenta, however, employ restrictive formulas when dealing 

" wi th poll tical righta. For example, Article 21 of the Universal 

I De Qlarati on of Human Rights
l
? envisages no more than that an 

indi vidual enjoy the right to take part in the government of "his 

country",. directly or tlf1)ough elected representatives, and the 

right to have equal acceSs: to publi.c service in hi s" country" • 

More explicitly, Article 25 of the International Covenant on 
18 . 

Civil and political Rights .limits the enjoyment of such rights 

to ci ti.zens in their own countries • . 
Other instruments are directed specifically towards establishing 

equality of treatment. For example, Article 5{c) of the 

International Convention. on the Elimination of All Forms of Racial 
19' " , 

~scrmination requires tha~ all persons are treated equally as 

regards participation in elections and holding public office. 

However, Article 1(2) of the Convention provides that its terms are 

not applicable to distinctioru3 or ex~luaions., restrictions or 

preferences: made by a state Party b.etween citizens and non-citizens. 



42 AG~in, th~ European Convention on EstabliLhment obliges Contracting 

Parties to treat nationals of other Contracting Parties equally with 

their ovm nationals as regards employment. However, Article 13 of this 

Convention allows for a contracting Party to reserve for its Ofr.u . 
nationals the"exercise of public functions", i.e. the holding of public 

office. All these insruments, then, carefully preserve the sovereign 

riGht of states to deny aliens political rights. conGequently, the 

question of whether aliens should be granted such rights has been 

~left to be determined by municipal law. 
7 restri cti ve 

Its approach to the ~olitical activity of ~liens 

(\'iO~d sUt;gest that municipal· law 

\any political rights to aliens. 

would be reluctant to grant 

In the United Kingdoni the 
-. . 

position was original~ governed by the common law. In ·the 

l.!onmouth Ele.ction Case of 1624 an alien was found ineligible 

to be a Member of parliament. This prohibition was ·subs2¥uentlY 

confirmed by a Resolution of the House of Commons in 1698 and 
22 : 

by the Act of sett1ement.1700. The first recorded instance of 

an a.lien being 



barred even from voting in Parliamentary elections was in 1660. 

The present posi tion is governed by the Representation of the 
28" 

People Act 1949, as amended by the Representation of the People 

Act 1969. BY virtue of this legislation, all aliens are denied the 

right to participate in Parliamentary elections. It is true that 

citizens of the Irish Republic are entitled to participate. However, 

while such persons are obviously not United Kingdom citizens, 

s€ction 32(1) of the British NationaIixy Act 1948 makes clear that 

they are not aliens. either. In fact, they occupy a somewhat 

anomalous intermediate status between the two. Similar rules apply 

to local elections under section 79(1) of the Local Government Act 

1972. As for the holding of public office, the Act of Settlement 

excluded aliens from holding any "civil or military place of trust". 

Moreover, section 6 of the Aliens Restriction (Amendment) Act 1919 

now provides that no alien may become a civil servant. However, the 

Ali,ens Employment Act 1955 permi ts. an alien to be specially 

authorised to do so where there is no suitable British applicant 

for the job or where the alien possesses exceptional qualifLcations 

or experience. Apart from this exception, the common law and . 
modern legislation have seen to it that aliens enjoy no political 

rights in the United Kingdom. 

Most states prefer to deal with many of these matters in'their 

wri tten constitutions. 
. 29 

For example, the Constitutions of Belgium, 
;0·' 33-'. .1 

Denmark,. Eire, 
32 

Italy, Luxembouri" and the Ne the rland6'4. 

all reserve electoral rights at the national parliamentary level 

for citizens. In addition, these countries, excluding the Irish 

Republic,make express conatitutiQniprovision for reserving the 

!. right of acces.s to public office for citizens. However, 

( 
oonstitutional provisions regarding local electoral rights are much 

less common. Of the above countries only the Netherlands makes 



express constitutional provision.for reserving the right to 
I'such 

vote and stand as a candidate i~' elections for nationals. Indeed, 

I.LL , . 

the Irish Republic has gone so far as to enact legislation 
31 

granting resident aliens the right to participate in local elections. 

Apart from this exception, however, no Member state in the European 

ComL"'luni ty t;rants political rights to aliens. 

Conclusion 

In view of the progress being achieved as regards the 

reduction of immigration barriers in western Europe, it would 

seem that action to secure for Comillunity nationals freedom of 

movement throughout the Community is unlikely to encounter 

Unsurmountable difficulties. on the other hand, action th 

secure for them freedom of politieal ~ctivity and political 

rights in a Member state other than their own would affect 

aspects of national sovereignty which have in the past been 

carefully preserved by international law and jealously guarded 

by municipal law. Clearly, therefore, the full realisation of 

European ci ti zenship would entail major legal innovations. 

In addition, major political consequences would be,involved 

The cohesion of the nation-state depends on the maintenance of a 

close relationship between nationals and their State. This 

close relationship has in the past been ensured by the fact that 

nationals have enjoyed exclusive responsibility for the 

determination of state policy. However, if" freedom of political \ 

activity and political rights are secured for Community nationals 

throughout the Community" nationals of each Member Sta.te will have' 

to be prepared to share responsibilty for determination of policy, 

in that state' vd th Community nationals from other Member States. ( 

Thus the close. relationship between nationals ~nd their State 

Will be weakened. Moreover. as 1ndi v1dua~s, .r.e~s~ that.th~'y . 

'derive rights a.nd !reedoms from Europeari m:t1zenebip, they'may \, 

tend increasingly to ident1fy with the commuDity itself rather 

\' 
\ 

/ 



than their own t!ember state. For these two reasons, the creation of 

European. citizenship may lead to fundamental changes in the 

po11ticel structure of Western Europe4 
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Chapter Two ~pean Citizenship and the E.E.C. Treaty 

The Treaty provides no express basis for overcoming the 

'obstacles to the creation of European citizenship. This 

does not necessarily mean, howev~r, that no basis at all 

\can be found in the Treaty for the necessary action. 
, 
\ Article 48 (1) provides for freedom of movement for 

"workers" to be secured vd thin the Community. According 

to Article 227 (4), the Treat,y is applicable to the European 

territories for whose external relations the Member states 

are responsible. Therefore, worke:rs are to be free to move 

within the area of the Member states and such territories. 

The problem is that the tenn "workers" is mot defined in 

the Treaty. Consequently, it is not clear which persons 

are to enjoy freedom of movement. 

It: is. true that .A:-ticle 52 and 59, which deal with 

30 

freedom of establishment and freedom to provide services, refer 

only to "nationals'of Member states". However, 

this restrictiveness Ijlay do nothing more than reflect 



the f~'ct that riGhts for leCal 2S '"Jell as D2.tur2.l persons 

Ere e~v:i s2.[;ed by these provi sions. Thus the wordi ng of these 

provisio~1S ooes not necessarily imply that o!lly "nt ... tionals of 
-

~:e:~bE:r states" can quali:fy as "workers" :for the purposes o:f 

k: .. t::. clc: 48. j,;oreover, even i:f such a ~estri cti ve interpretation 

of tne Jatter provision uere justi:fied, this does not 

in i tseJ f De2.n that in the context o:f COI:l!Ju..l1i ty lau l:er.lber 

St2.tes l.1-1l be free to deter;::1ine :for the!!:lselves the scope of 

tbe expression "nationals o:f JJeI!lber states". In effect, tbe 

questio~ depeDds o~ the implewenti~ neasures enacted by the 

COill1cil a~d Co~~ission and tbe interpretation o:f the relevant 

provisions by the Court of Justice. Therefore, these 

institutions would seeIil to possess the legal basis for embodying 

in Conm~ty law a de:finition o~ those persons bene:fitting :from 

freedo~ of movement. Such 2. defi~itio~ could presumably serve ~s 

['. clefL"i'~ioll of Elou'opean COi:lEul1ity nc.t:l.o~2.1ity. 

AfJ f01' -che rights 2nd freedor.ls entp.iled by Europe8.n 

ci ti Sellf.il1i p, e:::prcL;:; ?rovi oio::1 io Dade in the Trer.. ty fQr 2. 

li:Ji ted for..:: of free ::lOve,-;ent. Articles 4·3-51 



c:::Nis8oce rights of entry and residence for persons 

r:ichil1e' to tal~e up an offer of ernploJr ;l1el1t "ac~,:;u8,11y [Jade" 

in a : :ember State. Similar rights 8,re envicaged in Arti cles 

52-58 for natural or legal persons wishing to set up or 

:.:8o::'1O..;C an undertal:ing or carry on a self-employed occupation. 

Finally, Articles 59-66 envisage rights of entry and 

te:-,:pol~8.ry residence for those rlishing to provide a servi ce 

in a :.:e:·,lber state Vii thout establishing themselves there 

per:18onGntly. Therefore, the Treaty nal:es express reference 

to rights of entry and residence only in the case of those 

sishing to engage in specified econo::1ic acti vi ties. This 

restrictiveness resulted from the fact that the Treaty 

authors sought merely to ensure that national immigration 

barriers would not prevent persons moving to those areas 

of the community where their labour, profeSSional or 

en:brepreneurial skills or servi ces Ylere L~ost in demand. It 

is for this reason that Article 48 (3) only speaks of rights 

of entry and residence for those vlishing to take up an offer 

of employment "actually made". Clearly, such rights nill 

only be available Vlhere there is denand for immigrant 

labour in the host Member state. 



.- ) 

Also, these rights;e.re, according to Articles 48.(3),- 56 (1) and 66 

of the Treaty, subject to "limitations justified on grounds of' 

public poli~, public security or public health". Of particular 

sienifiC2.nce for the present work is the derogation based on ~ublic 

TIllS concept, which is not readily defineable, is of broad and 

,,~rled. RWJi.O@tian in English law. Hartley refers to its application 
1 

in contract law and private international law. It may also be 

found in several other area~ of the law. For instance, public 

policy may on some occesions req~re the admission of evidence in 
2. 

court proceedings Y!hich \lould other\7ise have been inadmissible. 

On other occasions it may require Evidence otherwise admissible to be 
. '3 

rejected. It is also upon public policy that the doctrine of 4 ." 
Judicial il'lll!lunity ia said to be based. Finally, the concept has 

been employed in cases where bequests and trusts for sale have 

come before the courts. For example, in Thrupp v. COlle~t-'; the 

court refused to uphold a bequest of £5,000 left to pay the fines of 

convicted poachers as being contrary to public policy, and in ~ 

Johnson' 6 Will Trusts: National Provincial Bank v. Jef'fri§ the 

court refused to uphold on the same ground a clause in a trust for 

sale requiring, ~n effect, that the benef'iciar,y divorce her husband. 

However, while this concept may be of varied application, it is not . 
employed in United Kingdom immigration law. Instead, the concept of 

"public good" is employed. 

However, in the context of the Treaty public policy is not 

connected with either of the above two concepts. Rather, it is 



the te~ chosen by the translators o~ the official English ve~~ion 
'] 

of the Treaty to denote the civil 1a~ concept of ordre publlC. 

So~e co~~entators have criticised this choice, on the ground that 

public pol~cy is too broad an expression suitably to denote the 

concept of ordre t)ublic. Leleux, :ror example, suggesOts that ""public 
8 ~ ~ 

order" \':ould be a more accu.r2te trenslation. The Editor 01' the 
- 9 ~ "0: 

Common Market La.w Reports seems to share this preference. Srni t 

and Herzog, for tbeir part, would pre1'er the expression " public 
10 

good". In the present Vlri tert s view, however, public policy 

is a suitable term, given the breadth and imprecision 01' the 

ci vil law concept 1 t 1s mean.t to denote~ 

r It is established in international law and municipal law 

~bat this concept allows for the exclusion or expUlsion of 
I" 

fOliticallY active aliens. The Treat,y authors were presumably aware 

of this aspect of ordre public. Thus it would seem that by 

including in the Treaty a derogation based on the same concept 
, . 



:'F.J 

) the 'lrE:8.ty authors seemingly intended the 1.:ember states to rete.in the 

!sovereibn right to expel ~or political reasons and thus to deny ~igrE.nts 

\,freeoo::: of ;Joli ti cal acti vi ty. 
,,~ 

l.~oreover, r:hile ~l'~~cle~) of the Treaty does contain a broad 

prohibitio~ of discrimination on grounds of nationality, the same 

I paragraph wakes clear that this prohi hi tion is v."i thout prejudi ce to any 

, ~pecial Treaty provisions. One such special provision is Artic~_~_ 48 (2), 
~--

l""hi ch provic.es for I!!igrant workers to enjoy equality of trea t.ent e.s 

rebaras lIei:ploy3E!1t, re:r.!uneration and other conditions o~ work and 

e:r:ploy;:ent". ~bus migrants are only entitled to equality of treatment in 

the eco~omic and social but not the political field. The Treaty does not, 

then, require 1.Iember states to grant electoral rights to migrants. 

r The question of access to public of~ice is rather less 

~trai[;:!1tfor\'.-ard. Since Arti cle 48 (2) does envi sage equality of 
------- ---

treat-_eYlt as regards employment, it 'f.·ould seem to prohibit discrimnation 

as reGards appointment to civil service posts. For this reason, 

i.rticle 48 (4) was included. This pc:.ragraph expressly states that 

the provisions of Article 48 are not applicable to emplo~~ent in the 

"public service". Although this expression is not defined in the 

Treaty, it is thought to cover "classical intergovern:::ental functions" 
11 

of the sort performed py civil servants. Therefore, Article 48 (4) 

5ee~S to bave been included in the Treaty specifically to ensure that 

~lgrants pould not be entitledto claim the right under Article 48 (2) 

to bold publiC office as civil servants • 

. The" above Treaty provisions, therefore, do not seem to have been 

intended to constitute the basis ior the cr~ation of European Community 

cl tizenship". Nevertheless, much would depend on the manner in which the\ 

European Court interpreted these prov.isions. 
I 

/ 



· - Moreove-r,. the Treaty authors realised that 

the inclusion of the public policy derogation could 

c~use difficultien. First, this concept is so broad 
\ 

~nd uncertain in its scope and content that, in the 

~bsence of guidelines, the Member States might have 

invoked it ostensibly for political reasons but really 
12 

for economic reasons. This problem is faced sauarely 

in the Treaty provisions governing the free move~ent of 

goods. Article 36 permits the IJember states to derogate 

from this freedom on several grounds, including that of 

public policy~ However, this provision states that such 

derogations must not 

i 
v 



11 

constitute a means of arbitrary 

discrimination or a disguised 

restriction on trade between 

Member states. 

~be prohi bi ti02.1 on "arbi trary" action here laid down presumably 

means that public policy measures must be well-founded on 

public policy. They are not apparently to be regarded as well

founded, if they are adopted for the purpose of restoring national 

trade barriers. 

Some commentators believe that similar conditions for resort 

to the publi c poli cy derogation from the free movement of persons 

in the requirement 
l} 

are to be understood in Article 48( 3) that 
U~ 

such a derOGation must be "justified". Doubtless, the ~reaty 

authors would not have ~~shed to see the public policy derogation 
15 . 

invoked for the purpose of restoring national immigration barriers. 

This could occur, for example, where a Member State wishing to 

protect the national labour market argued. that immigration fron 

another Member state was such as to threaten its political stability 

and thus invoked thepublic policy derogation to curtail this 

immigration. In practice~ it might not be easy to determine 

whether o~ not such action was justified on public policy 
16 -

grounds. consequently, the Treaty authors may have felt that this 

was a problem too difficult to be solved merely by a formal 

prohibition in the Treaty itself against the adoption of public 

policy measures against migrants for reasons of economic 

protectionism. Nevertheless, this was a problem which would 

have to tackled somehow. 

Secondly,. Borne commentators note that the concept vlmch is 

'37 



r-- " 
f-' 

{ I termed public policy in the Treaty is not identic~l in the 

~nation.ai law of ee.ch Member St~te. The writer has 

e.lready mentioned the breadth of ordre public in France~:o~ever, the 

Germe.n version of this concept, termed "6ffentlich Ordnung", is 

I 

r2.t!ler n2.rrower and is said to cover only "die Normen, deren 
11-

Anwendung im Interesse der staatliche Existenz unabweisbar ist."-

Thus the problem arose that the moveuent of persons might be 

deter~ined by national variatio~in this concept rather than by 
18 -, 

economic factors. Thus even if the Treaty authors intended to 

provide in Part Two of the Treaty for freedom of movement to have 

only an economic role, they may still have felt that such 

variations would have to be reduced in order to ensure that this 

freedom could satisfactorily fulfil its economic role. 

Therefore, the Treaty authors were faced with two problems. 
/' 

iNot only might public policy be invoked as a disguised means of 

, restoring national protectiOnist barriers to the movement of 

persons, but also national variations in this concept could have 

distorted the pattern of such movement. For these two reasons, 

while the Treaty authors may have wished to leave unaffected the 

sovereign right of the Member States to exclude or expel migrants 

for political reasons, they may also have realised that retention 

by the Member States of an unrestricted riGht to act against 

migrants on public policy grounds could impede the effective 

fulfilment by freedom,of movement of its economic role. 

( consequently, provision was made in Article 56(2) of the Treaty 

\(or the "coordination", of national rules regarding public policy. 

The meaning of the expression "co-ordinate" is not defined in 

the Treaty and is open to doubt. It may be compared with the 

terms "approximation" and "harmonisation", both of which are also 
-

to be found in the Treaty. For examp~e, Article 100 requires 

the enactment of Directives for the "approximation" of national 



laws "which directly affect the establish.ment or functioning of the 

common market", and Article 117 refers to the "harmonisation of 
-social systems". Ali three expressions would see:!: to contemplate 

Com8unity action to bring about the closer alignment of national 
19 

law in the fields specified in the various Treaty provisions. 

Some commentators believe that the use of these different terms 

indicates that the Treaty authors envisaged action varying in 
20 -

degrees of intensity. Such commentators argue, for example, that 

the procesa of "approximation" would require actual changes in the 
-

substance of the relevant national laws, whereas "co-ordination" 

would require no more than the elimination of conflicts between the 
2l. .... 

national law. . Other commentators, however, point out that usage 

of the various terms is not consistent as between the original 

four authentic versions of the Treaty or,indeed, even within the 

same version. Consequently, they take the view that the Treaty 

~uthors did not intend to attribute any special significance to the 
22· 

particular term employed in a given provision. This -hew could 

explain why the term "co-ordinate" is found in Article 56(2) and 
- . 

the term "approximation" in Article 100, even though the former is 
.' ~ 

regarded as being lex specialis in relation to the latt~1.. < 

Therefore, it does not seem that a clear indication of.the content 

envisaged by the Treaty authors for the Directives to be enacted 

pursuant to Articie 56(2) can be obtained through an examination 

of the wording of this provision. consequently,the content of the 

~ 
~rectives to be enacted under Article 56~2) would seem to have been 

left largely to be determined by the Community institutions 
:24' 

themselves. Presumably, then, these TIQrectives could be such 

as to restrict the right of Member St~tes to ~xpel for political 

, reasons and thus contribute. towards introduction of freedom of 

~Oli heal actirl ty throughout the Community. 



o:;"Co\'cr, ceV'cral provicions else\"lhere in the r:::rc['.ty 

"""Ir:.',/ :0rovidc a bacis for lcciclative action to secure the 

I full riC!1tc nnd freedOIaf:: entailed by E'L'.ropean 
J 

i 

\ 
I 

I 
\ , 

In the firct place, Article 7 (2) pel"';Ji ts the COUllCil to 

c;,c. ct ::;casurco so af:: to expand the eq,uali ty of treatment 

to be c!1joyed by nigrants beyond that stipulated in Article 

43 (2). Conccquc~tly, Gone co~entators have described 

thi s provision as consti tuti!1g a basi s for the creation of 
25 

\ scco::'ldly, Article 235 is notable. Till s provision 

1)0 



er.1po\O;ers the C0r:1r:1U!1i ty im:;ti tutions to go beyonLl the more specifi c 

(provisions of the Treaty and enact measures necessary f"or the 
I 

tattai~cnt of the Community's objectives. It thus compensates 

somewhat for the rigidity of Artiole 4. However, this power may 

only be exercised "in the course of the operation of the common 

market". This condition might be thought to mean that action taken 

under Article 235 must relate to the functioning or the common 

market. Indeed, support for this view may be found in the French 

version of the Treaty, which uses the phrase "dans le fonctionnement 
, 

du marche corunun". However, the German and Dutch versions are 

rather different. The former uses the phrase "im Rahmen des 

Gemeinsamen Marktes", and the: latter "in het kader van de 

gemeeenschappelijke markt". These two versions suggest that action 

under Article 235 need only relate to the common market gene~lly 

and not nececsarily to its functioning. Marenco, indeed, argues 

that the igndi tion only requires action to be taken "dans le contexte 
./ .,. 

du traite". On the other hand, Article 203 of the Euratom Treaty -

the ~quivalent provision to Article 235 in the E.E.C. Treaty -

contains no condition relating to the common market or to "the 

context of the Treaty". The absence of a condition relating to the 

common market may be explained by the fact that the Euratom Treaty 

does not provide for the creation of a common market. However, the 

absence of any condition relating to the context of the Treaty in 

Article 203 of the Euratom Treaty suggests that such a condition 

should not be read into Article 235 of the E.E.C. Treaty. Instead, 

it is better to interpret the condition concerning the common market 

in the latter provision as requiring that action taken thereunder 

must relate in some way to the common market. 

The E.E.C. Treaty, of course, does not deal merely with the 

establishment of the common market but also with its functioning 

and. Dore particularly, its development. This is implicit in Article 

2, which envisages the common marke~ developing so as to allow for 



. , 

the attninr:lcnt of the Community's objectives, a.nd explicit 

in several Treaty provifrl.ons, such as Article 155, nhich 

speak of the "development" of the COmrr.Ol1 :·.:ar~et. Tbe:cc~o::-'e, 

if Article 235 merely requires that action taken thereunder 

relate in so ne way to the common market, this provision would 

seem to allow for the enactment of measures involving the 

development of the common merket. Therefore, insofar as 

I the creation of European citizenship is necessary to attain 

the CODl!luni ty' s objectives, Arti cle 235 wotlld seem to allow 

for ·~he enactment of measures developing freedom of movement 

so as to give effect to this notion. 

According to Article 2, the objectives of the Commtmi ty 
--- --------~- -

include the promotion of "closer relations between the States 

belonging to it." Article 2 itself does not clearly explain 

! ,":hether political or Derely economic integration is envisaged by 
t 
I 

I, these rJordso However, guidance as to their meaning may be sought 
\ 

',in the Preamble to the Treaty. The general vievl of international 

lawyers is that treaty preambles may be employed to assist in 
27 

interpretation of operative provisions of the treaty. Article 
28 

31 of the Vienna Convention on the Law of Treaties states 

that a treaty is to be interpreted in its context. For 

interpretati ve purposes the "context" of a treaty is defined 

as including its preamble. There would seem, then, to be little 

doubt that the Preamble to the E.E.C. Treaty I!l~ be employed 
29 

to assist in the interpretation of Article 2. According to the 

PreaIilble, the signatories are "determined to lay the 

founda.tions of an ever closer union among the peoples of Europe". 

! The Preamble seems here to envisage developments in the direction 

of poll tical integration. It may be thought that a similar 



/

objective ir', T;Cc.nt by thc reference to "closer relatioDs" in 
30 

Arti ele 2. ::ortever, rlhile the I'r€2J:lble cpHl.ks of popv.lar union, 

i Article 2 r.~crcly deals with relations between l:€nber states. It 

l.~ny bG, t2:(;:~, thc:!.t the latter contemplates a looser version of 
31 

political inteGration tho..n the former. Specifically, the 

objective 8-~::.ted in Article 2 seens to assune the continuation of 

independent stc.tcs \'/i thin the Com:::mni ty, while the objective stated 

.. in the Preanble apparently makes no such assumption. Some support 

for the view th2.t the Communi ty seeks popular union and not merely 
i 
\ closer rela tio!1s between the Member States may be found in Article 
\ 
(\13B(3). This provision allows for the holdi!.1g of direct elections 

to the Europea.n Parliment. Such elections nould seem to envisage 

a direct relationship between individuals and the COnL"!luni ty 

insti tutions tr2.nscending the relationship of individuals with their 

\ state. I;evertheless, some doubt must remain as to the precise 
I 

"no. ture of the COl:muni ty' s poli ti cal ob j e cti ve • . 
Even so, significant remarks were I!lade by some of those 

involved in the negotiating and drafting of the Treat.y. Ophuls, 

the leader of the West German delegation during the negotiations, 

explained that the free movement of persons had to be included 

in the Treaty because a system ~mited to the free movement of 

goods would ~~e been inadequate to secure the "buts politiques ll 

of the commllnityo Of more particular significance is a remark 

o:f the Italian Foreign Uinister. When the Treaty \7aS signed, he 

spoke of the "united Europe" envisaged by the Treaty and 

predicted that freedom of movement would lead every individual 

in the communiDy to feel himself a "ci ttadino di questa nuovo. 
33 . 

EurOpa". There is, then, evidence to suggest that some at least 



of the Trc2.ty authorc reg~rded the creation of Europec.n 

ci ti zcnnhip throUGh the developnent 01 the free I1ovene!lt of 

persons as being enco::lpassed by the COU:lUID ty' s objectives. 

Certc.inly, if the development of this freedom Vlere to involve 

the introduction of the rights and freedons uf citizenship 

throughout the CODDu..'l1i ty, beneficiaries \7ould be encouraged to 

identi:f'!.{ r:i th the Community, and political integration rlould 

be pro:J.oted. 

Insof~r as the creation of European Citizenship is 

encompassed by the CODm~~ty's objectives, Article 235, like 

Article 7 (2), would seem to permit the enactcent'of measures 

( necessary to introduce the rights and freedoms entailed 

~,bY this ci ti zenship. If, however, the l.iember States 



a~d their rcprecentatives in the Council feel that the 

'Doli tic2.1 c11::!.!l[;eS \':hich would be involved are too profound ... 

to be e~co~p2SScu oy the Co~wunit.y's objectives, the 

council ::my be ·:.~1\';illing to el ther of these provisions for 

thi s ~: urpo se. 

~:evertheless, triO Tree ty provi sions Illight still be 

enployed. Arti cle3.20 allo\,/s for intergovern:Je:1 t2.1 

negotietions lendi~ to reciprocal arra!lgements ,,;hereby 

nationals of o~e i.:er.lber State resident in another \7ill 

enjoy equ2.li ty of treatment \Vi th nationals of the host ::ember 

State. Like Article 7 (2), then, Article 220 allo\'/s for 

action to be taken so as to extend the equality of 

trea~e~t to be enjoyed by migrants further than is envisaged 

in Article 48 (2) of the Treaty, However, Article 220 seems 

to contewplate an agreenent between J.ieober States rather than 

the enactoent of Community measures a!ld does not appare~tly 

re~uire that the matters addressed in such an agreement be 

encompassed by the Community's objectiveso 

SiDilerly, there is no express statement of such a 

requirement in Article 236. This prpvision allows for the 

Governwent of a Member Ste.te or the Commission to present 

the Council vdth a proposel fqr amendment of the Treaty. 

The OJuncil is then to consult the European Parliament 



and the COP.1::li saion, if the proposal originated from the Governr.'lent of a 

I.:ember St[!.te. If the Council then decides in favour of calling a 

conference of representa ti yes of the !l2~ tional Goverl11Jlents, the President 

of the Cow1cil is to convene a conference for the purpose of detenuining 

, 
.~ r 
1./0 

by COf.1JlO!l accord the amendments to lie oade to the Treaty. The amendments 

enter L1tO force after being ratified by all the j.iember states in accordance 

n~th their respective constitutional reqlureoents. This is clearly a very 

broad power, \"lhereby existing provisio!1s of the Treaty may be p:"odified or 

new provisions added. It is for this reason that the predominant role in 

this procedure is to be played by the Hember states themselves. Neverthelesl 

) it is not a clp.ssical intergovernmental procedure because roles are also 
i 

~ i r 4 
allotted to the Council, Commission and Parliameht. As such, it offers a 

compromise procedure betvleen the two extremes represented by Ar-ticle 220 on 

the one band and Articles 7 (2) and 235 on the other. Article 236 may, then, 
t 
f"o .. usefully be employed to give effect to the requirements of European 

" ~I \' 
~ 

(:i ti zenship where it is felt that J such ci ti zenship is too closely connected 

~ vii th the Community itself to be left entirely to the Lember states but, at 
l-
~,1 the same t:Lme raises issues of such a nature that a predominant role 
~ 

~. .\~hould be played by the Member States. 

,: The::':'efore, despite uncertainty as to the precise nature of the 

~~ Ibommuni ty' s poll tical objectives and the sensitive nature of the issues 

t .:involved, the Treaty would seem to provide the legal basis for the creation 
~ . ... . 

, .•. llbf European citizenship. comprehensfve Community rules regarding th~ , . 
It ; I' i ~ersona1 scope of freedom of movement would lead to the embodiment of a 

l' definition of. Community nationality in community law. I:loreover, the 
~ . 
j : .developoent of this freedom so as to bring it into line vd th "t:he freedom 
i ~ 

f ';of movement enjoyed by nationals of Member States within their own State 

i~ land to secure for benefi ciaries freedom of poli ti cal actiVity and poli ti cal 
L ; : 

f ': rights throughout the Community Would resul t in the intriduction of the rights 

r' i.and freedoms entailed by European ci.tizenship. Some of this work may be 

f. 
~ 
t 

;performed by the Court of Justice, but the approval of the Member States or 
\. 
~t least their representatives in the Council will be needed for the 

nactment of several measures. -
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Ch2pter Three European Citizenship and the Practice 

of the COmil!U!1i-ty I:lstitutio~uJ 

~he Council of Ministers implemented the Treaty 

proviBions regarding the free movement of persons during 

the 19606 through the enactment of several measures 
1 2 

culninating in Regulation 1612/68 and Directive 68/360 
3 

in the case of employed persons a:ld Directive 64/220 -
4 

later brought up to date by Directive 73/148 - in the case 

of the self-employed. Despite this legislative activity, 

however, migration within the Community during this period 

in comparison with migration from third countries. In 

1962 there was a total of almost trio J:lillion foreign viOrkers 

in the I,:ember states. Of this total, forty-five per cent 

were migrants from other 111ember states. They were, in 

fact, mostly Italians who had migrated to find Vlork in 

. V[est Ge~any or France. By 1972 the total of foreign 

workers in the Member states had risen to almost four and 

a half millions, but only twenty-two per cent were from 

other Member states. The great majority of foreign 

\'/,orkers in the Six now came from countries such as those 
5 

in l~orth Africa, Portugal, Turkey and yugoslavia. 

ThiS comparative fall in intra-Communij;y migration might 

be attributable to the fact that the above measures only provided 

for migrants from vii thin the Communi ty to enjoy equali ty of 

treatment in the host Member state. Ao far as Community law was 



concerl1ed, immigrants from third countries might still su.ffer 

discrimination. This factor may have rendered euch immigrants 

70 

more attractive to prospective employers than nationals of Membe·rStates6• 

certainly, there are frequent allegations that employers exploit 

im:nit;re.ntc from third countries by paying them less than thei:r own 
7' nationals and subjecting them to inferior working conditions. 

On the other hana., it :nust be remembered that the 1960s Vlere a 

period of rapid economic growth. Itf'.ly, \\"hich had been the main 

labour-exporting countrJ of the Six, benefited conSiderably from the 

favourable economic conditions of this period. Its Gross National 

Product rose from nineteen. thousand bill; on Lire in 1958 to 
C 

sixty-nine thousand billion L1re in 1972. This SUbstantial increase 

in ne tional wealth -;."as accompanied by a large drop in unemployment in 

Italy. The number of unemployed fell, in fac~ from one and a third 
9 . 

million in 1958 to six hundred thousand in 1972. This meant that 

fewer Italians now felt the need to emigrate to make a living than 

1n the past. consequently, France end West Germany - the main labour-

1mpOr~1ng countries of the Six - now had to draw on sources outside 

the community in order to satisfy their growing manpower requirements. 

Therefore, it may well have been the rapid economic growth 

experienced by the Member States during the 19606 rather than 

community enac~ents which produ~~d ~e. comparative fall 

community migrationd~ing tllis peJ;"1od. 

in intra-

The fact that individuals w1. thin. the Community were now under less 

ecoDomic pressure to migrate to make a 11ving accorded well ~~th the 

approach to free movement advocated by the co~un1ty institutions. 
11 

r 
In a Recommendation and Opinion of July 1962 the COmmiSSion argued 

that this freedom was not concerned with traditional notions of 

em1.gration and immigration. These notions assumed that 1ndi vi duals 

m1grat~d because they were unab1e to secure sat1s~ctor,y living 

standards 1n their own countries. The community however, sought to 

, 
I' 
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ensure uniformly high livinG standards throughout its territory. 

The problem of depressed areas of high unen:ploy.ncnt should be 

reI:ledied through investr.ent in those areas rather than through 
1·2 

e~igation. In effect, capital should be moved to the unemployed 

ra. ther tl1r~n vice versa. Thus sufficient jobs would be made 

~vail~ble to the unemployed in' their own countries. consequently, 

in the context of the community the traditional ~otive for 

migration v,'ould cease to exist, a.nd freedoIil of rr.ovement would lead 

to the establishment of "notions de li'bre deplacement et de lib.re 
l~ . 

installation sur le terri toire de la Communaute". lihat was 

involve~ was the freedom of en individual to choose the place in the 

.cot;l.nuni ~J where he ,','ould settle and make a living. This choice 

would not be determined by economic necessity but could be exercised , 
! 14 
~n the interests of one's career or cultural preference and so on. 

Therefore, freedom of move~ent in Commuxdty law represented a 
15 

considerable expansion of personal ~reedom. Indeed, it was 

described by the commission in Nove!l!ber 1961 as "le premier aspect 
,16 

d' une 'cl toyennete europeene ft
• 

"!hile economic conditions in 19608 rendered such an approach to 

f 
free movement feasible, it was political developments which led the 

comcunity institutions to give greater prominence to this approach 

I and greater articulation to the relationship between this freedo~ 
and EUropean ci tizensb1p. Tpe famous ruling of the European Court 

.~1 . 
; of Justice in costa v. E.N.E.L. lLad made it clear that Community 

la\'; Vias to enjoy supremacy over conflicting national law. As a 

result, fears were expressed in the ~ember states, especially West 

Gel'lAl~, that the fundamental rights contained in na nonal 
18~' 

constitutions might be overridden by community measures. !hese 
19 

fears culminated in 1974 w1 th a .ruling by the BundesverfassUngsgericht 

(the west German Federal Consti tut::lonal court) :Ln which a residuary 

right Tias claimed to review community measures £or compat::lb111 ty 

with the fundamental rightsprovi8ions o£ the Grundgesetz (the West 



- . 

Ger.iw,l1 Concti tution). Thi fJ rulinG confirmed the. t the concern of 

nctiol1al courts to protect iundaI:1ental rit;bts could endanGer the 

supre~:acy 2nd uniform application of Cor.lmuni ty laYi. 

j •. -

~lle Teoponse of the court of Justice to such problems \'laS to rule 
2.0' 21 

in -~~lC Il'::tcr:1atiol1ele Handelsgessellschaft and r!old cases that 

(fUllG.2.:~E.!1t:.:.l rights \"iere enshrined in the um .... ri tten principles of 

I co::.:.uni ty lay;. In developing these principles the Court would draw 

upon Il2..tional constitutions E..l1d inter-na.tional legal instru.rnents 

concerning human rights, such as the :suropean Convention on Human 

\ Rit;btc. Since the Court would ensure respect for such principles 

on t::e part of the community institutions, national courts \',ould not 

need to intervene against community measures in defence of 

funo.r:.:llental rights. The commission, for its part, was at pains to 

point out that certain Communi ty measures had the effect of extending 

rather than threatening fundamental rights. Specifically, in June 

1965 commission President Hallstein argued before the European 

Parlinment that the measures regarding the free movement of persons 
22 --

had such an effect. This argunent subsequently found legislative 

recogni tion in the PreaJJble to Regulation 1612/68, which described 

free ~ovement as a "fundamental rit;ht of workers and their f~iliesll. 

clearly, the community institutions were seeking to draw an analogy 

: between free movement in Community )PV{ and the fundamental rights 
2 - , ~ . -,. i gU2ranteed in national consti tutiOli.o:l. This analogy was 

particularly apt in the case of west Germany. Articles ll{l) and 
24-

l2(1) of the Grundgeset~ guarantee for all Germans freedom of 

movement throughout the federal territory and the right to choose 

their place of work within it. community law conferred a right of 

of the. same nature, but it could 'be exercis·ed throughout the COInmllrl.i ty 

r and not .just w1 thin one !.Ie",ber state.. c~nseque~tly. Community law 

I could jjlstifiably·be regarded as extending at least one fundamental 

\ right. 

" 
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':,"hen Regul8.tio!l 1612/68 VIas enacted, Commission Vice-President 

Sal1dri took the analogy a stage further. After invoking the 

con:Ju!li tyt s objective of "poll tical union of the European peoples" 

he argued that free movement in Community law constituted"an 
25 

incipient foriJ of European citizenship". Unfortunately, he did 

not elaborate on this arglli~ent. His failure to do so probably 
notion. 

reflects the lack of serious consideration previously given to thif1' 

On the other h8.nd, it is notable that European citizenship was 

\ described as being "incipient". This was presumably because at 

this stage free :oovement involved no more than the right to choose 

In effect, European one t s place of work wi. thin the Community. 

\

Ci tizenship could only be said to exist in 

sense. 

the socio-economic 

(

In the following decade, however, the Community institutions 

became committed to this notion in its broadest sense. The basic 

Treaty rules regarding the common market had now been put into 

effect, and it wae natural for these institutions to turn their 
. 

attention to the longer term objectives of the Community. Moreover, 

the accession of the three new I,~ember states me.de the time seem 

ripe for new initiatives. Finally, the anticipated recession 

convinced the institutions that the Community risked being 

associated in the popular mind wi th economic problems just as it 

bad been associated with the economic success of the previous 

dec~de. Thus if the Comm~ty were to be assured of the popular 

support necessary for its continued development, it would have to 

prove its worth in fields other than the economico 

Such considerations lead Commission President I.!anshol t in 

J i April 1972 to tell the European Parliament that the Commission 

I would call for the creation of a' full European citizenship at the 
i 2.6 
\ forthcoming Summit Conference. Such ci ti zenship would involve 

cOwplete freedom of movement throughout the Community and the 

right for migrants to partiCipate in local elections in the host 



t:e::lber States .. Clearly, then, European ci ti zensbip Y.'aS now regarded as 

a notion going f2.r beyond the socio-economic field. Instead, it would 

seem to have cone to be regarded as entailing the sa~e rights and 

freedo~s as those associated with citizenship of a liberal democratic 

State. In f~ct, it was subsequently defined as entailing the right of 

residence, electoral rights, the right of access to public office and 

freedom of politic~l activity, particularly freedom of association and 
27 

assembly, throughout the COlIlmuni ty. It rlas apparently envisaged by the 

commission and the European Parliament that these rights and freedoms 

. would be enjoyed by individu~ls by virtue of their link ydth the 

Commu-~ty itself and would be guaranteed by Conmun1ty law. Therefore, 

nbile - in line with the above-mentioned rulings in Internationale 

i 

) 

• Eandelsgessellschaft and Nold - European ci ti zenship was to be based on) 

the same basic consti tutional principles as citizenship in the 14ember 

states, it was to be a new form of citizensbip at the Community level 
/ 

and independent of the law of the Member States. As such, it would 

encourage individuals to identify vdth the Community rather than a \ 

part1cui~r llember state and, thereby, contribute to the attainment of \ 

the popular uni<;>n mention_~d~y: J;~.o.~ssion Vice-President Sandri • 
.... _. '._"- . 

~he CommiSSion'S proposals did win support from the Belgi~~ and 
- 29 

, Ital.i.an prime Ministers at the October 1972 Summit Coni'erence. 
I 

However, the Communique issue~ at ~~e termination of the Conference 
. 

made DD reference to European Citizenship or to popular union. < 

Instead, poll tica.l integration was treated purely in terms of the \ 
. 30 ) 

"relationships between States". There.fore, YI14le the Commission's / 

) 



'(5 

proposals had appare!ltly been framed \':1 th popular ll..'1.ion in E1ind, the :.:e:'2ber \ 
) 

stateD seemed to envisace a much less i!ltense for;;: of poli tic2.1 integration.! 

!'!evertheless, by December 1974 the ::ember States had apparently reached '. 

agreeo'-'!1t that it Vlould be desirable to consider the possibility of 

introducing the rights and freedoms regarded by the Co~ission as implicit 
31 

in the notion of European citizenship. Accordingly, the Communique issued' 

after the Deoember 1974 Summit Con1'erence called for the establish"'"Jel1t of 

tuo Uorkine Groups. The first would study the possible creation of a 
\ 

passport union, which would involve the introduction of a uniform European \; 

passport and the abolition of passport control vdthin the Cormnunity. The 

) second Working Group was instructed by Point 11 of the COIillTluniq ue 

to study the conditions and the timing under Which 

the ci tizens of the nine Member states could be given 

special rights as members of the Community. 

I 

lni tially, these I1speci2~1 rights"\'lere regarded as entailing the right to \ 

vote and st~nd as a candidate in local elections and to hold public office ) 
~ j 

at this level. subsequently, however, the work of this Group has been 

extended to include the right of residence as well as freedom of expression~ 
ataoc1ation and so on. The reference to a right of reSidence, to which the) 

. European Commission and Parliament were als~ committed is notable. The 

1nc1usion of this right was presuoably intended to emphasize that freedom 

of moveIJent should involve more th2.n the right to choose one's place of work 

. and should no longer be dependent on the wish to carry on an economic acti vi tJ 

lnetead, individuals should be completely free to choose their place of 

residence anywhere in the Community. The implementation of the right of 

.. ree1dence conbined with success:ful completion of the work aSSigned to the 

I t1.rat \"forking Group would mean that individuals would enjoy the same freedom 

of movement throughout the community as they already eujoy vii thin their own 

·Uemb.er state~ There:fore, the action envisaged by the Member States was ) 

~ad enough to encompass the rights and freedoms implicit in the notion of 

llropean citizenship. 

Even so, it is notable that no mention was made of this notion \ 

Communique. In fact, the Member States apparently ) 



:. 
I 

( 

:":E.'CU1'z.li ~C. tio~, to cover ~!c·.t.i 1)2.1['.ls of othe1' . :e:,!ber St2. te f). This 

tIle close rel2.tionship bctr;ee::'l i~c.ividu2.1s 2.:1d a particv.l2.r 

: :eL.:ber st2. te. ~l1e :;Gr::oer S'C2. tes' :::-;::'eference for thi s e.Pl)roc~ch 

py·eslr.ic.bly :cC[:'~1.1teC iro::: tl~eir :celuct[~::1ce '~o accept tlmt the 

111'r::.'_'" Q~e;::"l'ee "I~ Doll.'tl'cal -,,~-'--e'"l'<O>-'-l'O'" (;'~'~'l ':::' 'n ..... c~ ..... _ ',J ~ - .L~1 UGc. U ~J, '_l'Cc;,l._eu. oy DurOpe8.!l 

citize:8~lil) Vie.S e~coL1p2.ssed by the Co:-.:::m.'.~i ty' s objectives. 

of Qevelopi~G closer l"elo..-i;ions a:lOn6 s'l; theiJsel yes mu accorci.Ll1Ce 

Y;i t11 Article 2. ~1'evertheless, t:1.e use of the expressio:l "s)eci2.1 

~'1' .,'.+c-." l' co "o"'~ble ... c:"l vu ..., ~~. vc. • 

l-i..:::!~t8 End f:..'eedo!::s i!lVol ved were tre£.. ted by t::e ::Iember states 

[-'.s beL:..; cli sti::1ct from tbose encorlipEssed by tIle Treaty. In 

effect, tile --ec.ber St2.tes \:ished to ~:eep them separate from the 

see t2J.er:l erJb0o.ied. i~ COI:~::u:li ty le,w. 

Clearly, therefore, little consensus exists between the 
, 
la1)P:"'o2.C11 ot the European CO!:lr.lission 2.nd Parlia!Jent on the one h;:-~:-,c.. 

t a~~ th2.'i; of t~le ::e:~ber States on the ot11er. ~he COU!1cil E'~::1d 
the Court hLve bee~l sorJe,,;hc.t less explici t in revealing their 

~espective e.pproaches. ~evertheless, a similar divergence see~s 

118.ve El'isen betr:ee::'l tllGSe two insti tutiO:1S. 

!~he meaSures enacted by the COU!.1cil in implemen ta tion of tl1e 

~reaty provisions regarding the free UlOVeI.1ent of persons conferre:j, 

on :latio:n8..lo of Member states rights of entry E'~nd residence in 

otller ~!em.ber states for the purpose of carrying out specified 

eco!1o~Jic 8.cti vi ties. ~hese neasures apparently meant that the 

personal scope of free movement remained ulti~ately depenQent 

. ~ 



~e .. ber St2te ~efi~ed its o~n 

C'J:":f;(;q ue~l tly, rlhen the Vni ted ~:L10QO~_ Ecceo.Co. to the CO?Jmuni ty 

19'13, [:. 8)ecial defini tion of I'V:'li tea. :'1a tio~ali ty" 

!~2.c. "co be c:.uopted il.1 order to sa ti ~;fy the rec: uire::1el1 ts of the 

;:';'C2.fX.TCS re~2.1'di!1g the free rr:ove:.~e:lt of f'e:'S0~:S. Ul1i tea. ril1Gdor:1 

Ci ti ze:lship could not be e~;ployed for tl"li s ~n~.l·pose, bec2.use only 

those Ci tize:ls defi:led as "p2.tri2.1s" lll1Cier sec'i:;iol1 2 (1) of the 

1971 Iwr:::igr2.tion Act e::1joyed the right of abode i::'1 the ;~::'li ted 

joT; 11;-a' on 
- -. Q • Prem.tnably, the other I,lember States \'i01)~cl have fecll'ed 

2.~ influx of "non-patrial" United Kingdom Citizens deniecl the 

rigbt of 2.oode in the U::.1i ted KingCiorn but pe.r2.Qoxically e~joying 

rights of entry and residence in their terri tories lL.'1der Comnuni ty 

1avl. :-ience, a s:;?ecial defini tion of "U~:i te~)Cingdom nationali tyll 
~) 

for the purposes of CO,JUUlll ty laYi \'I2.S 2.ci.opted. Accordi!1g to this 

defini tion, "p2,tric:.l" U!li ted r:ingc'iom Ci ti Zel.1S ana. "P['~ trial" 

con:lOnVleal th Ci ti zens wi thout the Ci ti ze~lship of the United 

Eingdom or of any other Commonwealth cOlntry 0-6 well as perso!1.s 

enjoying Uni ted Kingdom Ci ti zenship by virtue of birth, adoption, 

registration or naturalisation in Gibraltar we:re to be regarded 

as "'L':Ji ted ~':ingdoI!1 na tio~lals" for the purposes of Com::-nL'1i ty law. 

(

. ~he Europea:'1 Court, hOriever, tieefJS to have adopted a different 
34 

approach to the perso!lal scope of free move2ent. In Unger in 

1964 the Court ruled that the expression "v/orkers" in Article 48 (1) 

l 
of the Tre2. ty was to be given a C0I!18u:.1i t;y ·.:.ea:J.ing and was 

be subject to tcilateral altere..tio!l by tl1e ~:€;:.::ber States. 

not to 

The 

35 
court maintai~ed this approach i!l (jcvc~~l ~uosequent rulings. 

36 
Moreover, in Rutili the Court described the beneficiaries of 

freedom of oovement as "persons protected by Comounity law". As 

Lord !!ackenzie stuart, one of the judges of the Court, later wrote 

in the Journal of the Law SOCiety of Scotland, this terminology 



~L'l';(LO:.~. '~ll1is D-~~te:Jent sU62:esto th8.t 'C!lC Ccm.rt : .. c.~" k'.vG L'l LLlcl. 

('~lie :10tiol1 of :~urope8..2.1 C0l212Ulli ty ci tize:'18l1i:; L:'ic1. tn2.. t the 2..bove 
I 

1:"·l~l::!.:l2:o :...::?'./ J.:eprese~t '~he firot stepo to.,;r.:"~lL ·(;'.e e:J-oodL::e:'lt in 
! I ..... ~-'.:..-. l,,'" o~ '" C€-~i··itio·" ~.~ . C .J.. l...' l ! co .. :! .. l' .. ~.l. v./ ~L.\i . c. l. .!.._~l_ ':'1 OI Dt,Ll"Ope2.:'l o:':':~::U:'l:i. vy Yl2,'vl0!.18._it:10 

I At ):,'eLe~:.t, ~lO\7eve:.', t~le t0r._~ lIC'.)::::.-;tl:':'ity n[.-i:;io~1['.lsl! ie trc2,tec.~ ~.C 
! 

\

C0ve:'i::'1b 0:-:1;;- t:10r:.€ ~JCl'::JO:.1S qU2.1ifie6. LS J:1[.i:;io:'1C'.ls 'JL c. e::.-;oel" 

ft2. tc; 1.'.2.1(e1" i ts (0~·.~e Ecic leX: 0 

:~evert~}elees, .. c~·i:;·cc:"e ;: .... ~:;; CO::1e to 2. her.cl C.S 8.. :.'c-cu1t of '~ .. 0 
jO 

.'''eri '?ri ti s:: l;8.tio:::2.1i 'C';j ~,i1l C1.~·;'-"'::- yl...v_l \.T "e-':"o"''''' -1-1'6 F",'; -!...,..-.• ' . l' .... . 0 • ~ oJ - - ~ - " .J •• ..." u_. ~ ._- u '-'~.. '-i::., c. 

~:.ri -:-;i C:.: Overr:ec'.S Ci ti zenship. O····l Y +11 o!":e 71··i +cu' . i '1"(' 0'('1 Cl' ':'l' rc" c' .--- \1- ... - . _ ... _ .., _.-.o..-L l..... u '-J _.! ..... ~ 

r C(1l~J.· "'i '1'" "'-"1.' +i c.> Cl' +].., '7.6'l("o1'i P c~ _ ~ ----0 .J... V_"-'_..!. \I ~ - "-'_J._ 

:Pl'€SU:'.12.bly; tl1(~ ..!.i21':::i:1.c>:!.c>Gy of t~le c1efi2:L.tio:-: of '~U;.1i tea.. = in:::;C:.C> .. : 

nati~:!:lali ty" for Co;~ .. :lui ty purposes will. be 2.::2e:1ae0. [:0 the.t tLo. 

:.i:1.GC,oITl Citizens illlder the ~:;riti81l :~8.tio!.1r.lity (:~O. 2) l-.ct lS64 

\-;ill not :;ecome 3ri tirJl Ci ti ze:-1S c:..:ld [~re lL:ely to fall outsiCie 

the scope of t:::e defini tiol1 of "u::li ted ~~inc0.o~ :18.. tiO:l8,li ty" for 

SL:ce i t is u::llil:ely th[. t 

Govern:::e:i.t i:lte:lds to 8.:'2e:1C. thic defi::.1i tio::.. ~o 2.S to pre8crve 

_.'; r'-'lts l.i:1der Co:::::::,ul1i ty le.\"; j':'Ol' pel'oons r.110 are to be de2.)l~i yea. of 
....... 0 ... • -

the riGl1t of abode i:.~ the U:.1ited LingdOl:J, a v.Ylil2.ten?l ['.lteratiOl: 

in t~:e per~;o!lal scope of freedom of wove!Je!lt v:ould ceer: to be 

eute.iled. 

\ I:1 these circu:::stances, the European Court we.:~ recog:2ioe tlle 

\need for enbodying a definition of CowDu.~ity nation2.1ity in 
\ 



'is 

/ CO;·:.::::u:.:i -by 12.\'1 p..Yld u~lequi voc2.lly establi8hi~1g th2. t n unilateral 

(

' 8.1 teration i!l the personal scope of thi 8 fl'eedom by a ~.~er,1ber 
state is :10t perI2.i8sible. If the COlu't Here to do so, it would 

~ i!. be cO:lsi s,tent with the appl'oach of the COEl~i ssion and P2..rlie.lTIent 

\ to\iE-::i.'i:.18 tile notion of European Ci tizel~8hip as well 2..S with the 
; 

\ progress 2.1ready being achieved 8.S reg2.1'c1s introduction of the 

\. rights a~ld freed.o;.:s ellte.iled by this ci ti ze::'lship. 
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PART TWO 

THE RIGHTG AlTD FREEDOli~S OF EUROPEAN CITI ZElJSHIP 



J 

phapter Four Freedom of ?~ovement 

Tl1troduction 

The Treaty provisions governL.:.c; the free movement of persons 

refer expressly to no Dore than certain rights of entry f.nd 

::,'cr;iCc:ce for those Ylishil1[: to C2..rTjT out specified ecol1o:-Jic 

activi ties in a r:ember o.:itate other than their ovm. These 

/provisions, therefore, see:-J to offer only a limi ted basic for 

! sec~ing for Gommuni ty mtiOl1HJ.S 

\
i +1,-,,,1')~ .. '-,' _.--.!.. +~ 'e O'1~1"!l-i ·'--.r a <- t~l':.-r 

freedo~ of ~ove~ent 

v __ .... _ ... """_1 ..... __ v v__ V ____ ....... - _ 1.1.,; ..... - ..... ,,' 

l utates. ~,evertheless, the (,om::auni ty insti tutions have souGht 

to e::tend the nersonal scope of the relevant ... re2.t.7 ::'''lro~.risio::1::; 

Gnd to recJ'-.lce the :f.or~~.li ties i'nceJ. b~- those crossing frontiers 

betr:een l,;ember states. 

(~:tension of the Personal Scone of ~.e Treaty PrOViaio!1~ 

~e€?2.rdinp; Freedor..l of }.iovemel1t 
1 

( The first extension occurred v/hen Directive 64/220 was l enacted on the basis of Articles 52 and 59 of the Trea~'. This 

measure d1)~y granted rights of entry and residence to Communi ty 

m:Ltionals wishing to establish themselves in a l.:ernber State 

other than their own or to provide a service there. Hoy,'ever, 

such rights were also gr2..nted to recipients of services. The 

justification for granting rights to recipients is not 

immediately clear, since the Treaty does not expressly envisage 

rights for such person§. The Preamble to the Directive merely 

stated that freedom to provide sevices in Article 59 of the 

Treaty 



ce::,'vices shoula. hLV€ tile 1~i011t of resilience 

f01' the til::le durinL> \.':i.~ic11 ths serviceo 2re 

p:covided. 

Tilis VG[".tC.~E;~-;.t =E'~ils to explain why freedom to provide services 

snovid e:.1t8.il 1~iu:1ts for recipients, but t\'1O explanations are 

posci ble. 

A:::'ticle 3(C) of 'cL€ ~l'e8.ty, in l2.Ct, refers not only to the free 
.-------

move:'le:'lt of pe::,'col1s but 2.1so to tll€ free :-;]Over.:el~ t of servi ces. 

~oreover, freeliom to provide services is dealt ~iti in Title III 

of 1'8.1't ~iiO of the Treaty. This ~i tIe is hec.deQ 11 Tl:e Free Mover~1ent 

of Persons, Bervices and capital". Thus the Tre8.ty illC.J' be thought 
/ rO envisEge the free movement of services themselves 8.nd not just 

the free move~ent of persons providing services. Accordin;ly, 

freedom to proV'ide services in Article 59 could be interpreted as 

entailinG the removal of all bal~riers to the p:rovioion of services 

ecross frontiers. Thus rights of entl~Y and residel1ce v,ould have to 

be ~r~nted to all persons providing or receivinG a service in s 

!.lember State other th2.n tl:..eir orill. It i!1E'.y ll['.ve oeen this reasoning 

which underlay the grant of riGhts to recipients of services in 
2 

~rective 64/220. 

0~1 the ot:ler hand, while Arti cles 60( 3) 2.:10. 65 of the Treaty 

clearly envisaGe free movement of providers of services, no similar 

reference is made in the Treaty to such freedom for recipients. 

Moreover, the relationship bet~een freedom of establishment in 

Article 52 anQ freedom to provide services in Article 59 is notable. 

Article 60(3) states that the rights of entry and temporary residence 

for persons providing services are without prejudice to the Treaty 

provisions governing freedom of establishment. Article 66, in turn, 

states that precisely the SaJ.:le derogations based on "public policy, 

public security and public health" and "the exercise of official 

authori ty" are applicable to both freedoms. Since the two freedo,;ls 



are ~o closely linked in ~itle Ill, freedo~ to 9rovi~e services 

If • l b l' .,1. c~n eaSl_Y e seen as laVln2 be~.L'1 _~11tC·11u~o,u: +0 1 .~ -'" • of i! -- '" '-' '-' - - y ~ '"' v ~.::;t.1.).i.)_e"4cil-C 11'eeO.011; t e;:;t2.:'llicl:'~(;j:lt. It does so by grc.lltil1C Ti':';:l-~C; of E:nt:c;:;- and resicle~~ce 
to tho ~e v[ir,~lillC to provide a servi ce in c. : :eJ:ber ;':;-[;8. te other th2..:'1 

tlleir or.:1 "\,1 t:lout establishing the12selves there pernanently. 

Thel~efore, both the det2..iled !J1"ovi sions 8.11<1 the stl~ucture of Ti tIe 

III sV-Cbest th2..t freedo:-u to :9:-20vide services in Article 59 only 

aiDS at the :cer:lOv2.1 oi:' -u2.1''riers to COm::2lUll t~- n8. tionals providing a 

service in 2. ::eL10er St2.te other than their or.-n 2.l1d not the free 

moveme:lt of sc:cviccs themselves or of r-ecipiellts of tllOse se:!.~vices. 

( :EoYi'eve~:, as the Prew,ble to Directive 64/220 s1.J..GGests, the 

(reDoval of barriers to the movement of persons providi~g services may 

(In certain circumotances entail the grant of rights to recipients. 

For e;~r:.::_ple, c. person Hi th an established clientele in his OW11 

ueooer state may be deterred from moving te:~:porarily to provide 2. 

service in another :,:ember St2.te if his traditional clients are not 

alDO ~nti tIed to entel' and reside te:r.porarily in his new l.:ember 

state so as to continue to receive his services. ~ c:-nl-"" ..n.6c.~ L., a person 

may Y{isb. to provide services in a ~'lember 2t2.te othel" than his own 

specifically to persons who are also not jJ£. ti ouals of that 3t2. te. 

The success of such 2. ventnre might be jeopardised unless 

recipients of his services froE .other Member states ,'lere granted 

rights of entry and residence. In such circumstances, the grant 

of rights to recipients could be regarded as necessary to ensure the 

full freedo~ of a community national to choose the place in the 

communi t:y where he would provide a service. If this were the 

reasoning behind Directive 64/220, recipients would only enjoy 

rights of entry and residence in a :Lember State other than their own 

where the person providing the service was himself a migrant. 

This interpretation of Directive 64/220 certainly seems 
<' 

conSistent with the view favoured by the Co:r:mission during the 



19600. ?or ez:a:ple, ill 1969 the Co.,;ni SSi011 thi cc su~cected th2. t 
3 

touri sts Lid not Dcnefi t frOT!] free Dove;.:ellt. Tou:::i sts, of cou:::co, 

1101"11a11y recei ve sCl~vices in the country \7hi ch thc~" vi si t. Thus by 

ta::inc t:ile view thcd tourists did not benefit from free move;ne:1ts, 

the CO;:1Elis:::~iol1 ir.1plied that recipients of services in general were 

not cOv'cred by Di~'ecti ve 64/220. Therefore, the Cor:,IJi ssion' s view 

does lend support to the above argument that this Directive Was 

intended to grant rights to recipients only y.'hen the person 

providing the sel~vice \7aS himself a migrant. Even so, by granting 

limited rights to recipients the Council extended the personal 

scope of free move:nent beyond the strict reqUirements of the Treaty 

provisions governing this freedom, since these provisions made no 

express reference at all to rights for such persons. 

I Further extension of the personal scope of free movement occurred 

/Uhen Directive 68/360 Was enacted. This Directive represented the 
! 
~ culmination of a series of measures intended to implement Article 48 
i 
"of the Treaty. Thus it granted rights of entry 2.nd residence to 
\ 

communi ty l12.tionals taldng up a...'I1 offer of employtlent in a !:!ember 

state other than their own. Hov!ever, when giving its approval to 

this Directive, the council agreed that Communi ty natiollals 

would be admitted to a Member state other than their own for a 
4 

minimum of three months in order to look for wor:r. :'!o express basiS 

for such an agreenent may be found in the Trea~. P~ticle 48(3)(a) 

speaks of a right to take up an offer of employment "actually made", 

but there is no reention of a right for look for work. Nevertheless, 

the latter right obviously facilitates exercise of the right to take 

up employment and could perhaps be said to be implied by 
5 

Article 48(3)(a). Moreover, Article 48(1) requires that "freedom 

of movecent for workers~ be secured. This broad expression might 
6 

also be thought to imply rights for job-seekers. Therefore, the 

council's agreement may have been based on a broad interpretation of 

Article 48(1) or (3)(a). 



cert2inly, the Community institutions have provided adequate 

. confirme.tion that they regard free movement as involving rights 

,of entry and temporary residence for job-seekers. Article 5 of 
,'. 

Regulation 1612/68 requires that national employment offices 

supply COl:ll-':Unity Lligrants \'Ii th the same assistance in finding 

v:ol'l~ 28 they 0.0 in the case of their own 11a tionals. Moreover, 
7 

Article 69(1) of Reoulstion 1408/71 states that persons entitled 

to unemylOYL:lent benefi t in their orm l.jember State may continue to 

draw such benefit for up to three months whilst seeking work in 

another l.Iember state. Both :provisions would. seem to have been enacted 

on tbe assl}Jeption that job-seekers do enjoy ri,)lts of entrJ and 

temporary residence. Finally, the existence of such rights was 
8 

recognised by the Court of Justice in Jean Noel Royer. 

During the 1960s,. therefore, the personal scope of free 

movement was extended beyond the strict requirements of the 

Treaty provisions governing this freedom in two respects. P~ghts 

Qf entry and temporary residence were granted to those viishil1g to 

reoei ve a servi ce il:' a l,:ember State other than their own from a 

person y,'ho is himself a migrant in that State. The intention 

behind the grallt of these rights vro-s to broaden the the chotce of 

community nationals as to the place in the Communi ty v/here they 

would provide a service. In addition, rights were granted to 

comr.luni ty nationals wishing to look for work in a Member State 

ther than their own. The intention behind the grant of these 

rights Vlas to broaden the choice of Community nationals as to the 

pIece in the community where they would ta~e up employment. 

Therefore,. these extensions of the personal scope of free 

movement were intendeed to ma.ximi.se the fundamental. right of 

co~unity nationals to choose their place of work within the 
• 

community. In other words, the Community institutions were 

;seekinG to give effect to the limited notion of Eurmpean citizenship 

~~ it had evo~ved in the 1960s.It was because this notion had not 



yet evolved beyond the soao-economic field th2.t thece e::tcnsionc 

of the personal scope of free moveL1ent left ul18.fi'ectec.~ the lin~: 

betr:oen exercioe of this freedom [md the wish to carry out 

econorJic activity as required in Title III of the Treaty. 

I:: the following de ca de , hoy,'ever, a more cOlnylete notion of 
( 

!European ci tizenship beDc:.me pror:d.nent, and the Communi ty 

I iusti tutions bege . .a to seel.:: a much broader extension of.~\ the personal 

lsC01)e of the Treaty p::..~ovisions reb2.rciil1G free movement: Initially, 

; tl:e Commission tried t') establish a broader interpretation of 

\ existil1~ measures in this field. In l.:ay 1975 Prench immigration 

officials refused to admit three west German J:J1ll1~sty Intel'l18.tional 

deleg2.tes Vlho wished to enter FranCE: for a restaurant meal. 1,:ssrs 

Giraud and SChllidt, two I.:.E.Ps, asked the Commission Yihether the 

Ji'rcuch o~iicials had infringed Community law. The Commission 

replied: 

a decision by a 1.1ember State to refufJe entry to 

nationals of anot:L'ler l,:ember state \.'110 wish to 

enter its territory as rec::'pients of servi ces 

violates the prin;'.iple of the free movement of 

persons and services w:.I.'t:r~l1 the Community. More 

specifioally, Article 3(1) of Directive 73/148 ••• 

stiI?ulates that reci';'lients of services 'm\ls'~ be 

admi tted on producti'on of a. valid idel1ti ty card 
10 

or passport. 

The COrJmission here implied that Com:nuni ty lay: seel:s the free 

movement of services rather than merely the free movement of 

persons providing services. Consequently, although Directive 73/148 

dealt Wi.th recipients of services in the same way as had Directive 

64/220, the commission 'now felt able to interpret the Directive 

as conferring rights on all reCipients of services. It 'lues 

enough that the three \lest Germans f.'ished to take a rest2.urant 

meal in France. It was not necessary that tue' person 1~1·6v:tGJ.!~ 



tIllS service 2.1so be a migr2.nt in France. 

Since mOGt "~rc.vellcrs recei ve a servi cc in the count17 which 

tlwy visit, the Commission's interpretation of Directive 73/148 

woulc. involve richts of entry and resi<ience for virtually all 

CO:;l!::.2U~Y: ty n~.tiol1als travelling between 1',:ember states. 

lJevertbeless, 2.n incident in 1975 demonstrated that some 

f CommuJu ty ll[~tiol1als v;ould. remain unable to benefit from free 

~movel!lel1t. A group of demonstrators from LuxeLlboUTv and Hest 

Germany \,,'ho r;ished to enter France in order to protest against 

the siting of a nuclear power-station at Sentzlich were 

excluded. "I";'hen questioned ebout this exclusion, the 

Corenission took the view that such persons enjoyed. no right 
11 

to enter France under Directive 73/148. The reasoning behind 

this view was not explained. The Commission may have felt that they 

did not qualify as recipients of services under the Directive 

because their prima12intention was to demonstrate rather than 

to receive a service. Alternatively, the Commission nay have 

concentrated 011 the objective situation and concluded that 

they did not qualify because they ,.",ould hc:we been unlikely to 
13 

receive any service even if they had been admitted. Since it 

was by no means clear at the time which of these tests the 

commission favoured, the personal scope of freedom of movement 

remained uncertain. 

The following year, however, in Aynn Vlatson and Alessandro 
14 

Belmann the European Court of Justice was presented with the 

opportunity to resolve this uncertainty. This case involved a 

British girl, apparently an au pair, who bad stayed at the home 

of an Italian family vdthout complying with the registration 



for':1ali ties required of' nn 2.1ien under Italiun immic:;ration lay:. 

't7hen the 3ri tish girl and the It2.1ian farl1ily were both prosecuted 

for this offence before the Milan pre-cura, the ,!uCr.:.tiOll of the 

comp2.tibili ty of tl-us prosecution \Vi th COillI:lW.1i ty 18..\; \;2.0 r·aised. 

Thereu::Wll, -G!.le pretura decided to request a prelimi112.ry rulillg 

from the European Court of Justi ce under Arti cle 177 of 

Treaty. Un.fortull2.tely, he f2.iled to st2.te conclt:.sively 

\"illether or not Vlatson rlas an 2.U pair. The Commission, Italy, 

the United KinGdom and Advocate-General Trabucchi all too~ this 

as an opportunity to discuss whether she \'IQulo. have benefitted 

from i"::::-eeo.om of movement if she hc.d been merely a tourist. The 

COW1lissio:i.l, apparently contradicting its view of 1969, argued 

that tourists did enjoy free movement under Directive 73/148, 
1:; 16 

since they constituted recipients of sel~vices. Italy and the 
1'7 

United KinGdom both disagreed with the Commission and 

mailltc.ined that thi s Dire cti ve had never been intended to cover 

tourists. The Court of Justice, 101' its part, I:lerely stated 

t1l&t it VIas for the ne,tional courts to deterl!line v;hether L \ 
18 i 

parti aular ino.i vidual was coverea: by Communi ty law. ) 

It Via.S left, therefore, to Advocate-Genera.l Trabucchi to 

consider ill detail tlle question of the personal scope of 

freedom of movement. Be pointed out that while the Treaty 

itself made no express reference 'to tot~ists, the me2.sures 

enacted under Article 59 could be taken to cover them, 

ine.smuch as they did receive services. noweyer, such a broad 

1nter,9retntion of Directive 73/1 48 would, he said, benefi tall 

Community nationals tre.velliIlG~betr:een l.:ember States. This 

would conflict with the wording of Article 59 and ra th the very 

structure of the Treaty. Accordingly, the Advocate-General 

n:ai.ntc.ined: 



t~le L100t thD.t CB.l1 be done is to recoGnise 

freedom of movement for recipiento of serviceD 

••• only in so far as it is indissolubly linked 

wi th the right to f.10Ver:1ent of those \,iho hc:.ve 
IS 

to provide t!leSe services. 

In the Advocate-General' s vier.', then, recipients of service::; 

only enjoyed rights of entry 8.nd tenrporery :;:esidellce vihere 

the peroon providillb t~le service \vas himself a r:-:i[;ral1t 2.nd 

Vlould be. :L~ble :tl:iJ "zr "co exercise his freedom to provide services 

in a ~:ember state other than his own unless such righ'i;s r,'ere 

grentea to recipients. This vie~ is similar to that suggested 

earlier by the present Vlri ter and consti tutes a rejection of the 

broad interpretation of Directive 73/148 advocated by the 
20 

Commission. 

Eor/ever, the Aclvocate-General did make some rather more 

positive rem8.rks. First,. he pointed out that job-seekers 

enjoyed rights of entry and tempOr2.TY residence in a I.:ember 

state 'other than their own. Therefore, he sUbgested, the 

result which the Commission sought to achieve through a broad , 

interpretation of Directive 73/148 could in practice be aclueved 
21 

by recognition of the riGhts of job-seekers. certainly, any 

community national travelling between Uember StetGS could claim 

to be seeking work. Such a claim could not be readily disp.roved. 

consequently, any comounity national prepared to make this 

c~aim would enjoy the right to enter and reside in another 
22 

Hember state for a minimum of three months. However, it might 

be thought unsatisfactlbry for the personal scope of freedom of 

movement to depend on the individual's vdllingness to make a 

statement to immigration officials that is not necessarily 

true. . 
Seoondly, Advocate-General TrabuQchi suggested that resort 

23 
might be had to Article 235 of the Treaty. The Comwissiop 



had, in fact, 2.1ready contemplated reso::.'t to Article 235 for 

the purpose of e::tellding the personal scope of freedom of 
24 

DoverJent. The view expre ssed by Advoc8. te-Gel1ere.l Trc.bucchi in 

\';a tson and Belmann pre sumably made the need for legisla ti ve action 

of t}us ~~-j nel seem more pressing. F'l'U' the rin ore , in 1979 in 
25 . 

Fetrus Eu.yl>:en Advocate-General ca.potorti stated that the 

relevant provisions 9£ Directive 73/148 

are desiG~ed to remove obstacles to the free 

movement between llIember States of those who 

provide services and not of those who use 
26 

these sevices • 

This statement lent support to Advocate-General Trabucchi's 

interpretation of the Directive rather than that of the 

Commission and confirmed the need for lebislative action. 

1.1oreover, in a Resolution of November 1977 the European ) 

parliament drerl up a list of the rights 2.nd freedoms entailed 
27 

by European ci ti zenship. Amongst these was included the right 

for any Community national to enter and reside permanently in a ") 

Member state other than his OVin. The Commission was, accordingly,/ 

urged to draw up appropriate proposals to grant this right to 

Community nationals. 

Consequently, on 31 July 1979 the Commission presented the')' 
28 

Council Vli.th a proposal for an important Directive. The 

Preamble to this dr2-i't states that one of the Community's 

objectives is to ensure that all Community nation2.1s may move 

freely throughout the community. Evidence for this proposition 

is. drawn from the reference in the Tree ty Preamble to "an ever 

closer union among the peoples of Europe" and from the fact 

\ 
) 

that Article 3(C) of the Treaty calls for the introduction of 

freedom of movement for persons generally. It 1s then noted that ) 
,/ 

the provisions of Title III of Part Two of the Treaty only allow 

for action to remove barriers to the movement of those wishing 



to pursue certain economic activities in a j,!ember state other 

than their ovm. Therefore, resort must be had to Article 235 \ 

in order to attain one of the objectives of the community. 

As for the operative part of the draft, Article 1(1) provide~ 
\ 

for the abolition of restrictions on the movement of Community 

natio118.1s not covered by existing Community measures. Under 

Article 3(1) such persons and their families are to enjoy the 

right to enter c. Mer:.-Lbe1' state other than their own. Loreover, 

provided that they are financially self-supporting, Article 4 

grants such persons the right of permanent residence there. The 

latter right is,accordi~ to Article 5, to be evidenced by a 

document entitled "Residence Per!Jlit for a National of f'. I,~ember 
29 

State of the European Community". This document is to be 

issued by the authorities of the host l,lember State and renewed 

automatically. This proposal, therefore, seeks to extend the \ 
\ 

personal scope; of free moverilent so as to grant rights of entry / 

and residence to all financially seli'-suppor'cint; Communi .~.y 

nationals o 

On the very day prior to the submission of this proposal to 

the COWlcil the Commission gave a notable Reply to a Yiri tten 

parliamentary Question by l,lr Hoffman. He had questioned the 

commission about an incident where the French authorities had 

refused to admit a group of demonstrators from Belgium, 

Luxembourg and west Germany_ This group had sought to enter 

France in order to protest against the siting of a nuclear 

pO',:er-station at cattenoD. The COmI:lission replied that such 

per30ns did not benefit from freedom of movement, because they 

"wel"e clearly not entering France to carry out an economic 

activity or to obtain servicesll?O By implication, therefore, 

the commission maintained its position that all recipients of 

services enjoyed rights of entry and residence under Directive 

73/148 • In view of this, the new proposal might seem to have 

, ) 
J~ 



·~!:;E: r:::' tll' l- Ji;:;~ -lied purpose of confirilliIlG the t::i sting lC[;al 

~i t-"1C~·Gion :;.~ the CornElission CaY1 it f".l1d cOl!ferring richts on the 

E:::r-.ll ntr".lDE!' of persons, such as denol1str2. tors, who do not 

~u~liry as recipients of services. 

~hc reel ~~rpose of the proposel, however, it to remove the 

1i11:': beti';een freedom of movement and. the \,;ish to carry out 

economic activity. For this reeson, the proposal could not be 

::ased on any Frovisions in Title 111 of FE-rt ~r,'o of -~he Tre8. ty. 

Illstead, it is based on Lrticle 235, and the Preamble to the 

proposal invo~es the CODmunity's political objective of pOfular 

union. As t11e Commission stated in the T:i.drteenth General 

Report, the proposal will, i1' app:coved by the Cou:'''lcil, grant 'Ii' !,' 4~ 
.\ f' .1-;) 

richts to COI!l1::lUni ty nationals "no longer as persons engaged in ~";'.' 1!:11!,. 

-" ' ,'y" ~.J... \( 

eco!1onic acti vi ty but in their capc..ci ty as COIJlJluni ty ci ti zens".' 

~:us vieri WE-S coilii:r:!ieo. by the Europea:"j par l i anent in April 1986 

in its Resolution e:Jbociying i to Opinion on tbe Commicsion's 

proposal. This Resolution aescribed. the propose.l as "the first 
. 32 

step tor/ards the creation of European ci ti zensbip". Certainly, 

bi granting rights of entry to all financially self-supporting 

conmunity n£tionals this proposal uould, if accepted, represent 

a::t important step towards the introduction of full freedom of 

=.ovc:ncnt for COI!l~uni t~' 112.tio!lE.ls - a IJajol" ele:lent in the creation 

of European citiztnship. 



Iiuro:9cc.~ Court. The me2.sureo 2.1reE'.c.ly e:'1actea. by the Cou.2.1cil 

i:::. i~,:-,)lc:'clt3.tion of the Trepty ~J::covisio:.'ls regardL1G tile f:ree 

::iOvc:_~c:-i; of )erS0110, li!re the CO:J;:~issi 0:'1' S proposal of July 

1975, o::J_~- cUO[A . .;e rights of e~ltry a;:1d re cidel1ce for COEl!:1u::ll ty 

natiol1f'.lD in a ~ :eiJOer state otl:.el' th2.11 ·i.;~-.ei 1" orill. -·0 "'U h - .: u c 

lici t2.tiO:1 0:1 t1113 conte!lt 9f this freedoT::, horicve::c, io 

ent2.ilea. by tile ~lO tio:::l of European ci ti ze:::lollip. :2[, t~ler, 

rights throv-t;hout tile Co:-,llnul1i ty, even in one I s prm : :e:Joer 

"\ 

\ 
stste are i~plied. In fact, Article 48 (3) of the 

itself uoes not clearly preclude the grant of such 
33 

~reat.Y / 

righto) 
,/ 

a~G in ~. v. Saunderc in 1979 the Evxope~n Court recognised 

that tlley night exist in cel"tain cirCU~Jst2.~lces. t'11ile 

acceptL1g -chat the relev2.n.t CO:11:J.u~1i ty C::l2.Ct".W:::lts di d !:lot 

cO'Tel' Ri ';-:-L1;c->io:1S \';l.lOll_V "l_' ·.'l+el'.'~~c:-_l_ to a l'e--ber St...., .... e the Co,·" .... .J-y __ v __ • v _ _ _ " u _ - .". .!. "'-~, _ ~ ..... " 

;Jaint8.i::J.ell ti.l2.t Arti cle 48 r;auld be appli cable r;here there 

r;ere factors CO:111e cting tilem hi th a::.y of the si tua tions 

envis:lged by this. provision. PresUDl8.bly, the Court TJeant that 

a Community national wishing to 11igra te from a I.iember State 

other than his OVln to b..is own in order to looi;: for, or take up, 

e8plo~~e~~ in the latter would e~joy right~ of e~try and reoiQe~ce 

there for this purpo~e. This ruli;'1g, therefore, seems to 

represent a step tor::?:.rd~ est8.o1ishing that Community uatio:.J.als 

enjoy freedoLl of T.:;oveme::'1t throughout the Community, even. in their 

o .... n I.:G:~lber sta~e. Jevertheless, CorlTJu::.1i ty nationals will o~ly \ 

enjoy the saDe freedom of moveoent throughout the Co~unity as 

they enjoy in their orm I,:ember State, if the formalities 

faced by such persons when travelling between Member states are ! 
/ 

abolished. 



) 

Aboli tio!1. of Frontier Fornp.li ties 

Ar; e~rly ar; October 1960 It~. Drouot l'I:er . .:ine, an ::.E.P., 

presented to the parliament a dr:::ft Resolution calling for the 

i~tl"oc1l..lctio:n of 2. European iden-a ty card: This d.raft \· .. as passed 

011 to the 12.rli['.!Jent I s Legal, Affairs Committee. The Report of 

this COL'TIJ.i ttee, published in Pebruary 1962, explc.i11ed \:hat was 

entailed by Dr-:mot l' Eermine I s proposal. The ne\',- ia.enti ty cards 

\7ere to be issued by the national ['~uthori ties of tbe i.:e:::;oer 

states but y,'ould have a uniform appearal1ce r;.nd bear the beadillS 

"European Community". It '\"."2.S envisaged that nationals of a 

I.:euber state would be able merely on preserlt2.tion of this C[;.rd to 

enter and reside in another 1,~ember State. This arrangement, 

tllot\:.!lt the COT:1I!li ttee, would render the CO!I!!:1uni ty a reality to 
34 

ordina:, .. y people. Certainly, the individual \;ould be provided 

\';1 th a tan,:;i ble sign of his relationship \'Ii th the Community. 

i,~oreover, a cOi.:.sidere.ble reduction would be secured in the 

formalities fG.ced by community lmtionals travelling between 

~.:eillber states. The Eurol)ean Parliament as a 'whole endorsed 

\ 

the view of its Legal Affairs Co~lliit~ee and passed a Resolution 

on 22 February 1962 recoEmending the introcuction of a uniform 
35 

European identity card. At this stage, however, the Council and 

CODLlission concentrated on impler..;entinc; the Treaty provisions 

regarding the free movement of persons. 

i) measures implementing the Treaty provisions regarding 

free I:loverr..ent. 

These Eeasuxes were no;; entire1.y \','1 thout significance for 

the problem of entry formalities. In particular, Directive 68/360, 

which granted rights of entry and residence to those taking up 

employment in another Member State, provided for such persons 

to be supplied to be supplied with documentary evidence of their 

right of residence in the bost ~ember State. This evidence was 

to take the form of a. "Residence Perm! t of a National of a 



~:ember state 0-: the European Communi. l:;yll. TIlis document, which 

was to be issued by the national authorities of the host MelLber 

State, v/ould be valid for five years and a utoma tically 
36 

renewable. By virtue 
m£.de 

of Directive 73/148 similar 
37 

arr<:''-~beDents viere!in the case of self-employed migrants. 

Inasilluch as the docwnents now available to employed and self

employed migrants would have a unifol""tl al?pearance tlu'oughout the 

Communi ty and provide evidence of a right enjoyed by -Gl:.e holder, 

they possessed certain of the characteris-cics of a uniform 

EUl'opean passport. Certainly, the introduction of these doc~ents 

v~s welcomed with coneiderable enthusiasm in some quarters. The 

Social Affairs Committee of the European Parliament described ~ 

their introduction as "une premiere esquisse de la nationali te f 

38 ' 
" europeene". Moreover, -'(ihe Commission felt that poli ti cal integration 

would be promoted, because the individual's sense of belonging to 
39 

the COm.L1uni ty would be strenghthened. On the other hand, these 

do-eurJents were only valid on the territory of the issuing L~ember 

Sta~e and were only available to certain categories of Comm~~ty 

nationals. Therefore, the "Residence Per::li t of a National of a 

Member state of the Buropean Community" was far from constituting 

a uniform ~uropean passport on the basis of which a Community 

national could travel \'Ii thout formality throughout the Community. 

Some reduction in entry formalities is,. hovvever, entailed by 

~le above measures. Article 3(1) of ~rective 68/360 stipulates 

that Member stE'.-ces must admit Community nationals Wishing to 

tal~e up emplo,Yment on their territory "simply on production 

of a valid identity card or passport". Uo entry ~ or 

equivalent document may, according to Article 3(2), be required, 

except in the case of members of a migrant'S family who are not 

COl1lI!lunity nationals. In their case, the l,!ember States are to 

"accord every facility for obtaining the necessary visas". 

under Article 3 of ~rective 73/148 the position is the same 



for seli'-e~ployed migrants. Finally, Article 3 of tIle July 

197~ propo~)[~l ... ;ould require that those COl!lTnUili ty 1l2.tiol1c~ls not 

benei'i ttil:.g under ei ther of the above two Directives Ghould D.IGO 

be a(L:~i ttcd Taerely on production of a valid identity card or 

pascport. 

The above provisions indicate that \'/hile a Community natione.l 

may enjoy the right to enter a f:~ember State other than his own, 

he mus-t still present 8. passport or identity card to i~migration 

officials. Such a requirement is necessary because nationals of a 

"ilhird country do not on the whole benefit fron: freedom of 

Llover;::el1t ill COnLl1Uni ty law. In view of this limitation 011 -!;he 

personal scope of this freedom, Member States Day re8.sonably 

require evidence that persons seeking a&~ission on the basis of 

ComrntuUty law are indeed Community nationals. 

Hov/ever, problems do arise as regards dOClliD.ents, such as landing 

curds in the Dui ted LillGdom, which Cor:n~uni ty nationals are often 

required to complete v/hen travelli11g between I::e::Jber states. The 

commission has taken the view that such documents are not formally 

incompatible vii th Commun:. ty law, since the ll8. tional authorities 

are entitled to satisfy themselves that an entrant is cover~d by 
40 

the measures regarding free movement. HO¥lever, the consequences 

of a Digrunt Hno is covered by Cocmv.ni ty law failing to complete 

such a docUQent are not clear • 
.. 

In the fi.rst place, the circumstances in which Member States 

may exclude or expel COIffi'Juni ty migrants have been partly 
41 

defined by Directive 64/221. Article 3(3) of this Directive 

provides, in particular, that 



Expiry of thQ national identity card 

or passport used by the person concerned 
to enter the host COtUltry a11d to obtain 

a l'eside~lce permit shall not justify 

e::pulsio::'1. 

~}us provision ~ssumes that a Conmunity migrant must possess 

a natione.l identity card or passport " .. hen entering a L:ember 

state other than l1i.s or.-u. r .. :oreover, he is also required to 

possess such a. doctUaent in order to Qbtf.i;'!' a residence perilli t 

there. Provided, however, that he cOLlplies VIi th these 

reou; rece:'J.ts, a migrant may not be expelled uerely because ... 

of subseouent expiry of a national travel doc~~ent. The ... 

und\:.:rlying principle seemo to be that the rights of a 

commu:!Ji ty national are founded on Community law. Thus so long } 
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as he complies wi th the administrative formali ties stipulated in 

Communi ty law, his rights cannot be wi thdrawn 

merely for failure to comply with national legal 

require~ents for entry and residence. The exclusion of a community 

nation:':.l for failure to complete a landing card or similar document 

would seem irreconcilable with this principle. 

Secondly, three relevant rulings have been delivered by the 
42 

European Court of Justice. In Royer the Court accepted that the 

Belgian 2.uthori ties could require a Frenchman to report his presence 

on a local population re~!ster but ruled that they could not deport 
ITJ 

him for failing to do so. Similarly, in Watson and Belmann 

the Court ruled that the Italian authorities could require a British 

girl to report to the police within three days of her arrival. 

Again, however, failure on the part of a migrant to Satisfy this 
44 45' 

requirement could not result in deportation. In Sagulo the 

Court faced a more complex situation. Two Italian migrants who 

possessed no valid passport or identity card and no residence permit 
. 

and a Frenchman without a residence permi t had all been prosecuted 

for infringement of west German aliens law. The Court noted that the 

residence permit which the three lacked was only issued at the 

discretion of the German authorities, whereas community law required 

that they be granted as of right a "Residence permit for a National 
. .46 

of a Member state of the European community. Thus the 

requirement that Community nationals possess a residence permit 

issued only at the discretion of the national authorities was 

imcompatible with community law. consequently, the three could not 
47 

be punished for failing to respect this requirement. In contrast, 

the two Italians could be punished for not having an identity card 

or passport, because these documents were required under Community 

laW. However, the punishments permitted did not include 
4-3 

deportation. These three rulings were based on a principle 
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s:'milc.r to th2.t ullderlyin...; Article 3 (3) of Directive 64/221. 

Provided that natio~~l imuigration formalities are not 
incorq)8.tible 'with Community law in the sense that they 

tal:e the place of ar:rengements laid down in the relevant 

CO!l2Qul1i ty en8.ct:.:ents, community migr2.nts must respect such 

fO~2.lities. Ho~ever, if they fail to respect them, their 

riGhts of entry 2nd residence as Community :c:tigran-cs may not b~ 

As far as landing cards are concerned, they do not take 

the pl2.ce of the arrc:ngemellts laid down in the relevant 

ComoUlli ty elk';.ctments and thus, as the Commission accepts, are 

not incompatible \uth Community law. Therefore, it is not 

unlawful for Member States to require Community migrants 

to complete such documents, but it is doubtful whether such 

a person could be excluded for failing to respect t~s 

requirement. 



In thic connection, notable statements huve been made by the 

council of Ministers and the Commission. In 1978 f,ir Dondelinger, 

an 1'l.E.P., asked the Council about an incident involving French 

immigration officials. The officials had apparently required a 

number of west German journalists to disclose the names and 

addresses of their newspapers before admitting them to Prance. The 

Council felt unable to comment on a specific case such as this, but 

did point out that Article 3 of Directive 73/148 grants such persons 

the right of entry simply on production of a valid national travel 

.. t 49 
aocumen • BY saying this, the Council implied that the right of 

entry of community nationals was dependent on compliance with 

formalities laid down in Community law and not on compliance vdth 

additional n~tional legal requirements. A similar view was taken by 

the Commission in the following year. Mr. Nyborg, another M.E.P., 

had asked v.'hether French officials were enti tIed to question train 

passengers about their nationa~ity, their point of departure, their 

destination, their occupation and their employer. The Commission 

also referred to the relevant community legislation and stateq that 

the right of a Community national "must not be made dependent on the 

ans.wer to questions such as those" mentioned by Mr.Nyborg. The 

commission then went on to give an assurance that it would take 

action against the Member states concerned if it was notified of 
50 

specific breaches of community law in this field. These 

statements by the council of Ministers and the Commission both 

suggest that the right of entry of a Community national cannot be 

made conditional upon his completion and presentation of a landing 
ocrd or similar docunent. 



~~iici ",-:C'~r-, CC,~~~~iliL:C(~ bJr .lCllC ::·Lj.:ti:"l~ of -t~'lC ..:~~1.:'1'J:-:c~.:2 C(\L_:_-~t 
:;1 

oi' Justice:: Ll }licd: in JL'.ly 19....;0. :r:lio '.,'[,~ [', cC:~Ge oi' .c, 

8.(;co:.'d~,:1ce \,;i th Rule 51 of the stf'. te:"::C:'lt of I~.:::liGI·c, ti 021 

Rt:lCG :for Contr'ol on E!..1tl';Y: E. E. C. 
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and Other ~:on-Co.p~nonwea.l tb 1Jation2.1s. Ris six montbs leave 

of entry eJ.:pi red on 21 January 1979. On 3 May 1979 he was charged 

with an offence under section 24 (1) (b) (i) of the Immigration 

Act. This provision makes it an offence punishable on summ~ry 

conviction \,,'i th a fine of not more than £200 or vii th imprisonment 

for not more than six months for &uy non-patrial having only limited 

leave to enter or remain in the United Kingdom l:nO\'!il161y to 

overstay his leave. At the same time, a notice was served on 

Fieck under section 6 '(2) of the Immigration Act to the effect 

that if he was convicted of the above offence the court concerned 

would have the power to recommend him for deportation under section 

3 (6) of the Act. 

On 12 July 1979 Pieck appeared before the Pontypridd Magistrates 

Court and, whilst not contesting the evidence adduced by the 

prosecutio!4 pleaded not guilty to the charge. He invoked Article 

48 (3) of the E.E.C. Treaty and Directive 68/360 .'to .. , -
-' 

show that the ini tial grar.t of six mon.ths leave·to entel'" the United 

K:lngdom and the reg uirement that he apply to have this leave 

extended were both incompatible with Community law. Faced with 

this problem, the Magistrates Court decided to refer the matter to :the 

European Court of Justice for a preliminary ruling under Articl.e 

~77 (2) o:f the Treaty. In. paricul.a.r, three questions were ~sked: 

i)' what' was, the- meanihg of the 'r.eq u1rement' inl"rtl cie ~r;:T2) '-of ': 
" 

l)irEfcti ve 68/360 tJiat.: COrnmur-1. ty nat+omls be e:dmi1it'ed so'lely' on-, , 

p;rodUc"b.ot{ :of ~"lVQliQ'llatione.l id~nti ty~ card or pa.ssl>ort, ,.2)1a ihe 

~allt' bf au'icl:lial·: BU months lea:~e compat1~le,~wi th- At1cle~ :4.8~(3) of 
." - -t'... ", 

the Treaty and Directive 68/360 and (3) if it is" can.a,_Community 
~ ~... ..,I .... ;. _ to: '. J,."" 
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national be imprisoned or recommended for deportation for 

overst:?ying such leave 2 

In reply, the European Court cOlliirmed its est~bli6hed 

hurlsprudence that Community ne. t10nals enjoyed rights o:f entry 
{. 

r. 
; and re6ici..ence under Community law J which cannot be made to depend 

on national legal foroalities. Thus these rights could not be 

made subject to the grant of clearance by the authorities of a 

\' Member Stai;e. VIi thin the limi ts of Directive 64/221, 

.\ restrictions could be imposed on grounds of public policy, public 

\~heal th or public securi ty. However, these res.trictions could not 
. . 

include administrative measures requiring in a general way that 

Communi ty nationals- submi t to entry forma.li ties other than the 

production of a valid national identity card required by Directive 

68/360. Therefore~ Article 3 (2) of this Dir~ctive should be 

interpreted as prohl.bi.tiIlg the imposition on a Community national 

of aYI3 entry formality coupled w.1 th a passport or ident1 ty card 

check..~ IIn effect, then, the entry of a Community national in the 

Un1.ted Kingdom cannot be made conditional on his obtaining leave 

to enter. 

As for the second question, the Court. noted that.underArticle 4 
' .. 

o;! D~rec-;.iye ~68/360' . C a Community national was anti.tled as of rJ.1Uit 

to &~Re&i~enceFermit for a Nat10~1 o~ a.Member State of the 

European Community" as evidence of. hia·";"ght of residence. This 

I. document could no-t be. 'rep1acedby aFr,ctiecretionary a;rrangement, 

such as the grant of leave to enter. Thus a Communi ty national's 

re.eidence in the tJni te4 Kingdom cannot be made to depend on the 

renewal. o£h:LS-::leaye. 
,." -' - .. . AS ':forthe "third question, the Court ruled tha--t a. commuilii;y 
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;'~2,-L:;:l.Oll['.1 collie;. ::lot be puni~hed for fLili:l[:; to CO:T.:91y wi th nn 

e.rr2,::'1ge::2ent that was incomp2. ti ble vli th CommU!ll ty lane Thus Pie:c:: 

could not be punished for oversta~Tin6 his le8.ve. On the othel'" 

h::.:ld, 2. COT2Ulll ty n8.tion2.1 could be punished for faili:1b to obt2,in 

[~ 'tlp.e:::-;i(e~lce Perr.::i t for a H8.t~on2.1 of E. 1:1e::.ber St8.te of the 

Eu::.'O~)e['.11 CO::':J.Ulll ty", since this doc'Lt.Lent "/8,S prescribed by 

CO::lZ'-1.::.ll ty 12.';;. Boy,'ever, deportation in t,Ll.ch e:i:C'Cll'Cstc,~lces v;.Jl'<ld be 

il1co:-_~,8.tible \':ith COL:!r;.;unity law, since such ['.ctiOl1 rlould "-1eg2.te 

the very right conferred and guaranteed by Article 43(3) of the 

:::rec .. ty cnd Directi ve 6~/360. As for other pe118.1 ties, cucl: 26 

fi:nes ['.nu i:-:pl'ison::-:e:'l'G, the na tiom;:.l 2.uthol':i ties Here enti tIed to 

impooe penal ties comparable to those 2.ttc:.chil1g to ::Jinor crimes 

co:::ni tted b~r their OW11 nC' .. tionals. Roy;ever, such penal ties must 

not be so disproportiollp.te to the gravi ty of the offence that they 

become obstacles to the free movement of persons. The~efore, Pieck's 

failure to renew his leeve and to obtain a residence permit 

prescribed by Community lah could not be punished by a recomDendation ' 
, 

for deportation or ireprisonmento 

This ruling would suggest that the only formality Vii th which 

a. CO:::.r.:lUni ty !lational :r:!ust comply when entering a Member state 

other than his own is pc:.ssport control. Provided that he 

presents a valid psssport or na~ional identity card, he cannot 

be excluded from the United Y~ngdo~ merely for t.~ling to obtain 

leave to enter or complete a landing card. Indeed, Since these latter 

formali ties are not prescribed by Comnuni ty le.Vi, it \,'Quld seem 

that failure to comply vdth them cannot lead to a fine or 

imprisonment. As for presentation of a valid passport or national 

identity card, it would seem that a Community national who fails 

to comply with this formalit.y may be fined but not imprisoned or 

excluded. 
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At one staGe, the Commission had F,ppe.rently emri:JcCcG. 

8,1:'011 tion even 0.1..P +1.J." cC' .... '" " t' 
v \J . Ci18C_':S . ill'ough an e.melldment 

to Directive 64/221 so as to abolish the use of such checl::s 
53. 

comp~etely. This plan, however, v~s soon overtcken by events. 

ii) '~hc proposed passport union 

It will be recalled that in April 1972 Commission President 

Mansho~t invoked the notion of European citizenship and called 

tor action to ensure that Community nationals Vlould enjoy full 

freedom of movement throughout the Community. Two years la'~er, 

on 12 November 1974, the West German representative at the 

Council of Ministers for Foreign Affairs took up this suggestion 

and advo~ted the introduction of a passport union in the 
-5 t. 

rf Communi ty. ' The f'ollowillG month at the pari s Summit Conference 

the r,Iember states announced: 

A working party will be set up to study 

the possibility of est~blish.ing a 

passport llillon and, in anticipation 

of this, the introduction of a uniform 

passport. 

If possible, this draft should be submitted 

to the Governments of the Member States 

before 31 December 1976. It will, in 

particular, provide for stage-by-stage 

harmon1~.tion of legislation affecting 

aliens and for the aboli tion of paSSpOI·t 
55' 

control vr.l thin the community". 

Member States envisaged, then, both the introduction of a 



(UnifOr;n passport and the aboli tion of passport control wi thin the 

\pommum ty • As a re s ul t, cOmmuni. ty ne. tional.s woul d no· longer, . 

face:'systematic;:.checks 'and would '-enjoy:, free and unhindered' 

·tJ:6vel .between the 1t1embe~: Sota.tes. 

The procedure by which this union was to be established is 

particularly noteworthy. Usually draft Community legislation is 

prepared by the Commission and then, after the European Parliament 

or the Economic and Social Committee has been consulted, is 

submitted to the Council for its approval. If this approval is 

given, the draft is enacted by the Council in the form of a 

Regulation or Directive. A })ifferent procedure, however, wa's to be 

(adopted in the case of the passport union. The preparatory work 
I 

! would be undertaken by a special Working Group, which would submi t 
I 

a draft to the Member States. NO formal role was allocated to the 

i council or Commission. The reason for excluding the Commtmi ty 

r institutions in this way was probably that establishment of the 
I 

\pass'port union involved sensi tive issues. In particular, it is. the 
'; 

distinctiveness of his national passport which normally provides 

evidence of an individual's nationality. ·The Member States may have 

been concerned to ensure that such distinctiveness was not lost as 

a consequence of the introduction of a uniform European passport. 

For this reason they may have preferred to undertake the 

arrangements for its introduction as far as possible amongst 

themselves. 

Neverthelesa, the Commission was requested by the Committee of 

permanent Representatives (Corep.er) to draw up a report on the 

implementation of Point 10 of the above communiQue., .This Report 
'5'6 =. 

was duly submitted to the council on 2 July 1975. The CommisSion 

suggested that the proposed UDiform passport should continue to be 

issued by the individual Member States but should have a standard 

appearance throughout the Community. Thus it Should demonstrate 



the holder'S relationship not only \..-i th his orm I.:emOcr state 
j'J.. 

but also \'!itil the co;r.munity. '..L'he introduction of' the tieY; 

pass90rt vlOuld be accompanied by the aooli tiol1 of passport control 

rli-thin the CO::.EiUl1..ity and the opening of negotiations with non-

I,:e!:lber t;-'c2.tes so E'.S to obtain agreement from them to treat all 
58. 

holders of the passport e~ually. ~he effect of all thiS, thought 

the cori:mission, v/ould oe to confirM the (;o::lIIlUni ty as an enti ty 

vis-a-vis the rest of the world and to create a feeling on the part 
se 

\of individup.ls that they belonged to the same COillmuni ty •. ./ Finally, 

the Comliission did not foresee any serious obtstacles to the 

introduction of a uniform b'Uropean passport, provided there waS 

agreement amongst the Member ::>tates that the document should 

demonstrate the holder'S relationship with the community as well as 
60. 

with his own country. 

~he Commission then went on to consider tLe procedure whereby 

the passport union should be introduced. In the Commission's 

view, no 'freaty provision penni tted the ComI!luni ty insti tutions to 

enact the necessary legislation. It is notable that even the 

possi hili ty of resort to Al"tici.e (::35 fm,s C1ismissea on "he grounds 

that a passport union was not essential to the attaiI1lJent of 

the Communi ty' s objective. Instead, the Co::!.!mission concluded 

that the necessary action could only be taken by means of an ad hoc 

international agreement or an amendment to the Treaty, possibly 

under Article 236. BY advocating action of this kind rather than 

resort to Article 235 the Commission would see::; to have accepted 

that the 'introduction of the passport union was a matter largely 

for the Member states themselves. On the other hand, the 

Corf.mission argued that the introduction of such a union 

represented a natural extension of the principle of free 
61 

movement~ Consequently, the Community institutions should be 
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involved in the negotiations as far as possible. Specifically,it 

was suggested that the Commission should provide the chairman of 
62 

the Working Group, proposed at the December 1974 Summit conference. ' 

t>3 ~
- In fact, however, at their meeting of 16 and 17 July 1975 in 

Brussels the Member States instructed the Council of Foreign 

inisters to prepare a report on the matter by the end of the year. 

~hUS the Member States seem to have been determined that the 

necessary prepare tory, work i should be undertaken vh thin the Council 

-fral;!lework ~,';' ra.ther than ~ "d' , " .- " '" -' -' -., ,. un ex tlre cM.irmanshi.-p' of 

the Commission. The FOreign Ministers duly presented their report 

to the Member States, and the latter referred to the proposed 

passport in the "Summary of conclusions" published after their 

meeting in Rome onl and 2 December 1975. It was stated that 

agreement had been reached on issuing the new pasaport from 1978. 

Outstandi~ problems were to be resolved by the Council of Foreign 
64 -. 

Ministers. It would appear, therefore, that the Member States had 

agre,ed in principle on the introduction of a uniform European 

passport by 1978. Nevertheless, some problems remained. 

Some indication of the nature of these problems was given by 

Mr. Thorn, the President-in-Office of th~ council of Foreign 

Ministera,in March 1976. While be told the European Parliament 

that the 1978 deadline should ~till be met, he admitted that 

problems had arisen over certain technical details. These problems 

concerned the choice of languages to be used in the new passport and 

the question whether the words "European commUnity" .. ~hOuld be placed 
'>:;1. 

above or below the name of the isauing Member State. Although 

KT.Thorn did ~ot mention this, it subsequently emerged that 

disagreement, existed over the colour of the passport. These were 

presumably the sort of problems which the Commission had predicted 

could be overcome, provided there was agreement that the passport 

Should demonstrate the holder'S relationship with the community as 



well as wit}.1hit; own I,j'emoer Gtp.te. ::oreover, since r-.:r.Thorn still 

ex?octed the 1978 deadline to be E€t, ~e ~lGO ~id not sce~ to 

e:~pect serious delay to be caused by these problems. 

certainly, the Council of Foreign Binisters continued its 

pre:!.)c:.Tc..tol'Y r:ol'k Vii th a degree of [:pparent optimism and at a 

IJ.I 

meetinG on 18 and 19 October 1976 instructed Coreper to settle the 

fin£~l problems remaining so that agreenent could be reached at the 
66 

council's [leeting on 15 and 16 l':ovember 1976. Honever, the Council 

, failed to reach agreeuent at the November meeting or, indeed, at its 
67 

next meeting on 13 and 14 December 1976. Consequently, the 
'-,..., 
u,J 

1978 Cieadline WaS not met despi te protests froD the Commission 

and C'. h;.:rlie.mentary Resolution insisting that tlns deadline should 
69 

be [.let. However, agreement has 110rl been reached regarding the 

formc.t and layout of the proposed passport, which Viill contain 

thirt;r-tr;o pages and be burgundy in colour. It has also been 

agreed which languages be used in the document. on the other hand, 

no decision has apparently been tal;:en ~s to the legal instrur.uent 
70 

on the be,sis of which it \'.'ill be introduced. 

Therefore, the negotiations for the creation of a passport union 

have been delayed by haggling over details of the ~ppearance of the 

proposed b'Uropean passport. In March 1980 the Buropean :Parliament 

passed a Resolution calling for the Council to take a definite 
71 

decision on its introduction by the end of that year at the latest, 

and the President of the council agreed to press the matter with 
72' 

his colleagues. However, it is likely that further delays will be 

encountered in reaching agree~ent on the legal instrument to be 

employed for the introduction of the neW passport. 

iii) ipformal Commission action 

(

Partly perhaps as a reaction to this lack of progress, the 

commission has begun to emphasize that abolition of frontier 



l fO:"E~2.1i -i;i es is mor; 3 importC'.nt tll~.n the i ntl'ociuctl on 

8_ ul1ifoI'~,: p2.ccport. For the L.10me:lt, ho\,-ever, -che 

. Co~:: :ic::-iOl'l h~.c confined i tcelio to maldl1G prc~ctic8.1 

ol' 

6uGcest~ons to reduce the inconvenience of t~e existing 

si tuation. ::r:lic 8.:9p1"02.c11 see:.l::; to have enjoyeci c. 

decree of success. For example, the thi ted LL:lCdoLl 
, 
.!.12 ... S 

adopted. a system of major J3ri tish ports, Yihereby 

Co::~::ul1i ty '12. ti 0112.1s bltcl' tIle tr.iJ.i ted l':in~dom tlu'ouGl1 2. 

psscpo~t control ch~nnel reserved specially for the3. 

Accordin~ to the Govern:nent, tlllS sycteiD hr.s been 

intl'oduced be C8.use in the cr.se of COll}i.1llill -cy ne. tionals 

SYE; tell12. ti c cllecl:inc; can be replc_ced by SDcci2.1 cbp~l:s 

74 
designed only to detect criminals and terrorists. Hot 

su::c~)1'isil1g1y, the Corr.:nissiol1 has suggested that other 

i,~er::ber Ste.tes adopt this system 2.8 a teI:1pOT2.ry expedient 
15 

pe:lciing -'~he creation of n pass}!ort unio::'l. 

I,:oreover, in 1976, v;ohen QuestiOl'led about Uni.ted 

Kingdol1 la:1dil16 C8.2.'o.s, the Corm:ission hinted thf~ t the 

~.utllOri ties l:.li~ht be 2."ole to obtf~in the l1ccesc['ol'Y 

il1for~1r.tio:l 0~2.11y C1Q st2.ted th8.t it r:ould "t2.1w 8.11 

il1i tiati ves r:i thin its competence to remove unneceSf:::>.ry 
76 

imuedie:JCllts to the free ILlOVe~:lCnt o:f our ci ti ZCllS" • ... 

It Day i:ell b?.vc been as 2. re::;v.l t of ir,forL:c.1 Qction 

of this ~:i..nd 011 the part of the Commission that the 

:Sri tish Govel':.'lment announced in November 1979 its 

intention to E.bo1isll the requirement. that Community 
77 

nationals complete landing cards. Presumably, 
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howeVC1', p8.fj~~el1gerG travelling bet,,;eel1 the IriGh Republic 

2'.:10. ~~o:.~tller:l Ireland nill still be l"eQ.uired, fo:.'" Gecuri ty 

l'er.Go:18, to co;:-.plete such curds ill 2.cco1"'o.2.11ce r:i tj:~ -~he 

P:;.'GVC:ltiO:!.l of Terrorism (Supple::1ent2.l Te;'1pOrary Provicio~lG) 
78 

(lJorthern Irel8.2:~c::.) Order 1976. r:oreover, it ]";:2.:/ be 

their 2re~0 ~ill still be pennitted, also for security 

re2.S011G, to iEtroci.uce r.rrangements nhereby paSSel1..gel's fl~O',~ 

Irel2.l1a. :C.l'e l'eonested "voluntarily" to complete la21ding 
79. 

cc.ro.o. 

Conclusion 

The cre2.tiol1 of the proposed passport umO:l raises 

is cue s of C0118i derable poli ti cal sensi ti vi ty. In 

p3rtic~lar, introduction of a uniform Europe8.l1 passport 

riould. encou:!:.'8.ge individuals to identify r,'i th the 

C01:lf:mni ty as a Yiho1e rather th8.n \'.'i th indi viduQl r.:eYJoer 

stE'.tes. The 19c1: of commi t:.1e'lt 011 the part of the 

:Ieober states to tj.d.~ cleCl"ee of poli tical integration 

ai-ld to the 110tioi~ of European ci tizenship itself is 

rel'lected b~~ the fz.ilu:ce of the Y;orlcinc Group 8.1J.d the Council 

to l"each 2.gree::-_~el1t on the introduction of P. European 

11 "3 



paSSl)Ort. As a result, necotiations for the crec.tiOl1 of a l)aSsport 

union have so far been frlutless. 

;

. ~:evertbeless, . the ~ommission has presented to the Council a 

proposal for a DlrectJ.ve to grant all self-supporting Communi ty 

f ne..tiol1::-.le: the right of entry and permanent residence in a Member 
! . 
I 
i state other than their OVIn. This proposal involves few problems 

for the lilember states. III pr2.ctice, they already admit most 

\ Communi ty national[: irrespective of whether or not they \7ish to 
\ \ carry on an economic activity specified in therelevant Com.rnunity 

l enactments. For e~~aIllple, Communi ty nationals are usually 

admi tted to the Dni ted Ei~:dom without detailed questioning as to 

the purpose of their visit. It ,is true that SOille Commlli~ity 

nationals vlho were not previ.ously entitled to a "Residence Permi t for 
.1 

a National of a !,~ember :State of the European Community will now be 

jentitled to suoh a document. However, their number will not be 
i 
i great, since few people VIill be able to support theDselves in a 
I 
i 1.lember state other than their own without carrying on one of the 
\ 

\economic activi ties specified in existing COffiLlUni ty enactIn.ents. 
\ 

Therefore, the Council is unlikely to re~ect this proposal. 

Moreover, rulings of the Sur6pean Court mid inforr:al Com-r;;i soion 

8ction 4~ve done much to. reduce the for~alities faced by 

COY..1Dl.mi ty 118.tionr.ls travelling bet\'leen I:e:·.:bGT St~:tec. 

Therefore, despite 11ember states t reluctance to accept the 
-

degree of poll ~ c~l integxa tion entailed by the creation of 

( European ci ti zenship, the CO!!lIDuni ty institutions are making 

considerable progress in securing for Community nationals 

freedom of movement throughout the Community of the sort alread~T 

enjoyed by such persons' in their own Member States. 
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ch~nter Five Freedom of Poll ti (~al Acti vi ty -; I 

Introduction. 

Under Articles 48(3), 56(1) and 66 of the Treaty the Me.'Llber 

States retained the power to restrict the entry and residence of 

(

migrants on public policy grounds. The public policy derogation 

was based" on the civil law concept of ordre public, which permits 

action against migrants for political reasons. However, Article 

56(2) of the Treaty requires the enactment of Directives for the 

"co-ordination" of national public policy rules. So far one 
1 

Directive, Directive 64/221, has been enacted pursuant to this 

provision. The first part of the present Chapter will consider the 

significance of this Directive for the adoption of public policy 

measures against Community migrants for political reasons. In the 

second part of the Chapter the writer will turn to the jurisprudence 

of the Court of Justice. Since public policy is a term of the Treaty, 

it is the duty of this Court to interpret it. The Court has since 

1974 handed down several preliminary ruling on the adoption of 

public policy measures against Community migrants. Two of these 

rulings have been concerned specifically with the adoption of such 

measures for political reasons, and it is these to which special 

attention will be paid. 

Directive 64/221. 

Although Directive 64/221 WaS enacted pursuant to Article 56(2) 

of the Treaty, its personal scope includes both employed and self-
2 

employed Com.nuni ty migrants. The Directive not only deals with 

the substantive area of application of public policy measures but 

also provides certain procedural safeguards for migrants affected 

b.Y such measures. These procedural safeguards require, in 

particular, that a migrant be given reasons for any such measure 
"3 

adopted against him. He is also entitled to be he~rd by an . 
4 

independent body before any such measure is carried out. Finally, 

" he is to have access to the same legal remedies as do nationals of 



5 
the host },:enber State when challenging administra.tive action. Of 

greater relevance to the present work, however, is the way in Yihich 

the Directive deals with the question of the substantive area of 

application of public policy. 

The Free.Mole to the Commission t s proposal for the Directive stated 

that, although the concept of public policy, and indeed that of public 

secuxity, could not easily be defined, 
\ 

nea~oins des maintenant les limites 
,. 

de ces concepts peuvent etre 
6 

circonscri tes. 

This clause was dropped from the Preamble to the final version of the 

Directive. l~evertbeless, it does provide useful guidance as to the 

approach of the CommiSSion. The Commission apparently felt that the 

concept of public policy could not be given a definition in the 

Directive. This would be very difficv~t because, as the writer has 

explained, this concept is of broad and uncertain scope and content 

\1n municipal law and is. not identi 001 in each It:ember State. There is 
'v • 

t' /a1so the problem that a rigid definition of this concept would have 
7 

seriously affected national sovreignty in this field. On the other 

hand, limits could be laid down within which the concept was to 

\ operate. Indeed, t':'le Commission felt that the co-ordination of 
v 
'.. 

national rules in this area entailed "l'elimination de toute 

divergence essentielle" in national variations of this concept. 
-

consequently, certain limits to the application of public policy 

are contained in Articles 2 and 3 o~ ~rective 64/221. 

Article 2(2) provides that public poli~y measures cannot be 

employed against Community migrants IIto serve economic ends". 
-

ThiS means that a Member state cannot invoke the public policy 

derogation for economic reasons. In particular, a Member State 

may not invoke it so as to protect the national labour force against 

competition in the job-market from community migrants. This 

s,tipulation is natural in a community designed to abolish 

" ~ 
----J 



protectionisr.l a,no. to ensure the l!}a::imunm pOI":~J.." blc t"l' ~. ~- V. J.. ).oa",,).on 
of all ecol1orIic resources, includil'l.G IDan:!)ov:er. 

Article 2(3) of the Commission's proposal, hO\,lever, riould have 

gone much ft~ther. It stated: 

Lee raisons d'ordre public ou de securite 

public doivent pl~Sel1ter un caract~re 

particulier de grevite. 

This paragraph would have meant th2~t the principle of 

proportionali ty rlOuld have genera.l application in this context. 

According to this principle, v,rhich is particularly v/ell-knor:n in 
8 

Geroa:l ad;::.ip..istre.tive lar:, administrative action must be 

"proportiona~~e" having regard to all the circunstances. Article 
-
2(3) l70uld, in effect, have meant that the e:~clusion or expulGion 

of a COIDmu.-.i1i ty migrant would not have been "proportionate" a:'.:!,'" 

cO]j~equently, would not have been permitted, unless it was based 

on particularly serious facts. A similar clause had, it may 

be noted, already been included in Article 3(3) of the 
9 

~pean Convention on Establish~ent and Article 5 of the 

Convention Implementing Articles 55 and 56 of the Treaty 
10 

Instituting the Benelux Economic Union, both of which seek to 

limit the circ~stances in which a Contracting state may expel 

nationals of other Member states on its territory. The Council, 

however, decided to omit Arti.cle 2( 3) altogether from the final 

version of ~rective 64/221 and merely came to an informal 

agreement that the public policy derogation would not be 
11 

employed in cases of minor importance. 

On the other hand, the Council was prepared to approve three 

more specific limits to the scope of application of public policy, 
which are contained in Article 3 of the DQrective. Two negatively-

worded 



conditions and one positive~~lDrded. condition for resort to 

public policy are laid dOim in Article,. Under paragraph tr,To 

of this Article previous criminal convictions cannot "in 

themselves" justify a public policy measure, nor under 

para[,r02.pb t~-ree can expiry of the national identity card or 

passport upon the basis of which entry \~s gained or a residence 

permi t obtained in the host ll:ember State. The latter stipulation 

serves to emphasize that the rights of entry and residence of 

Communi ty migrants are based on community law itself. Thus 

expiry of a national travel document cannot lead to the 

v.'i thdrawal of such rights from a COInrn1Llli ty migrant. 

Article 3(2) is of somewhat broader significance. It provides 1 

12i 



( in effect, that a criminal conviction cannot wi thout more serve 

as a basis for the adoption of a public policy measure. The 

question arises as to what additional factors are required. 

Presumably, repeated offences or an offence of a serious nature 

Vlould be required. In other words, public policy may only be 

invoked in such circumstances that it would be proportionate to 

the criminal record of the migrant concerned. Thus, while the 

Council declined to embody the principle of pr0portionaility in a 

general way in the D1rective, this principle does seem applicable 

in relation to the adoption of public policy measures on the 

basis of a crminal conviction. Moreover, if Article 3(2) is taken 

with Article 3(3), which could be interpreted as treating resort 

to public polLcy as disproportionate in the event of expiry of a 

travel document, the implication could be drawn that the adoption 

of any public policy measure against a Community migrant must 
1'2 

respect the principle of proportionality •. 

The positively-worded condition upon resort to public policy is 

contained in Article 3(1), which provides that public policy 

measures must be 

based exclusively on the personal conduct of 

the individual concerned. 
- , 

(

It is generally thought that t~s paragraph Was included in the 
13 

Directive so as to prohibit mass expulsions. Such expulsions 

~ould seriously jeopardise the objective of ensuring maximum 

utilisation of manpower throughout the Community. However, since 

this provision is worded in positive terms, it may reasonably be 

(read in such terms. Thus it would seem to require that public 

I policy measures may only be taken against Communi. ty migrants 
I 14 
\indiVidUallY• More specifically, it would seem to be necessary 

for such a measure to be based on facts particular to the migrant 

! 15 
concerned. Therefore, this provision apparently goes beyond the 



l' ---<..:3 prohibition of mass expulsions and subjects the adoption of any public 

policy measure to an important U'%i11t. 

This exal1'!ination of Directive 64/221 leads to the following 

conclusion. Both the Council and Commission seemed to accept that the 

Directive should prohibit the adoption of public policy measures for 

econonic reasons and should reduce national variations in the concept of 

public policy. Hov/ever, the views of the two institutions apparently 

diverged as regards the deeree to which the Directive should go in 

reducing such variations. The Commission sought to lay down general 

limits within which the concept of public policy VIas to operate. The 

Council, however, seemed unwilling to encroach so far on national 

sovereignty and preferred to deal only \tith specific problems. 

Consequently, the Council rejected the Commission's proposal to subject 

public policy measures expressly to a requirement that the principle of 

proportionality be respected. Nevertheless, the Directive does impose 

(two important general limits on resort to public policy_ Article 3(2) 

I and (3) may be interpreted as implicitly requiring that the proportiona11tJ 
I 

l 
principle be respected, and Article 3(1) may be interpreted as requiring 

tba t ~ publi c poll cy measure be based on facts parti cular to the 

migrant concerned. 

~he Jurisprudence of the Court of Justice. 

It was' realised at the time of the drafting of Directive 64/221 that 

much would depend on the manner in which the Court of Justi~e interpreted 
16 

the concept of public policy. In fact, the Court did not have the 

I opportunity to give a ruling on the adoption o~ public policy measures 

\

agalnst Community migrants for ten years. However, since 1974 the 

Court has handed down several important rulings. 
17 

The first such ruling was that in Van Duyn v. The Bome Office. 

ThiS case involved a Dutch national who arrived at Gatwick Airport 
in May 1973 w1 th the intention of taking up a job ae· a. secretary 
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-'-4 

with the Church of Scientology at its East Grinstead Headquarters. 

However, since 1968 the British Government had taken the view that 

the "cult" of SCientology was "socially harmful" and had adopted a 
- 18 

policy of excluding alien Scientologists from the United Kingdom. 

In accordance vIi th this policy Van Duyn was refused entry to the 

United Kingdom. Van D~n decided to challenge her exclusion before 
la. 

the Court of Chancery,--- which thereupon referred the Case to the 

Court of Justice for a preliminary ruling under Article 177 of the 

Treaty. 

The Court of Justice delivered its ruling on 4 December 1974 

and began by stating that 

the concept of public policy in the context 

of Community law and where, in particular, 

it is used as a justification for derogating 

from the fundamental principle of freedom of 

movement for workers, must be interpreted 

strictly, so that its scope cannot be 

determined unilaterally by each Member State 

without being subject to control by the 
. 2 b 

institutions of the Community. 

The Court thus began by emphasizing that the concept of public 

policy now had to be viewed in the context of the Coomunity 

rather than the national legai systems. In the context of 

Community law this concept represented the basis for exceptions 

to a fundamental principle. Thus it had to be strictly 

interpreted, and its scope could not be determined 

unilaterally by the Member States without any supervision by 

Community institutions. Thus the Court took into account the 

important roles attributed to this freedom by the Treat,y 

authors and by the Community institutions themselves and laid 

dovm a basic theoretical proposition that might have been 

expected to have had signif1£ant implications. 



However, the Court was more reserved when it came to the 

interpretation of public policy in practice. Immediately 

following the passage quoted above the Court stated: 

Nevertheless, the particular circumstances 

justifying recourse to the concept of public 

policy may vary from one country to another 

and from one period to another, and it is 

therefore necessary in this matter to allow 

the competetent authorities an area of 

discretion within the limits imposed by the 
21 

Treaty. 

Thus the application of public policy measures would depend on 

the particular circumstances and on the time and place. In 

order to take account of these factors, the national authorities 

were to retain a degree of discretion as regards the application 

of public policy meaeures. Nevertheless, the Court's earlier 

proposition to the effect that the concept of public policy was 

to be strictly interpreted was not deprived of all practical 

si~nificance. For the Court insisted that the national 

authorities must exercise their discretion within limits laid 

own by community law. 

these limits were. 

The Court then went on to consider what 

First, the court dealt with Article 3(1) of Directive 64/221 

and ruled that: 

present association, which reflects participation 

in the activities of the body or of the 

organisation as well as identification with 

its aims and designs, may be considered a 

voluntary act of the person concerned and, 

consequently, a~ part of his personal conduct 
. 22 

wi thin the meaning of the provision ci ted. . -
The Court's argument seems to have been as follows. -The 



expression "personal conduct" in Article 3(1) of the Directive 
-

covered voluntary acts of the migrant concerned. More 

specifically, where a Community migrant was affected by a public 

policy measure because of his association with a group, Article 

3(1) reqtured that he participate in its activities and identify 

with its aims. This would seem to impose an important limit upon 

the discretion of the Kember States. However, most of its effect 

seems to have been lost, since the Court Was apparently prepared 

to assume that the two-fold condition of participation'and 

identification WaS fulfilled by present association with the 
2'3 

group. 

Secondly, the Court employed the principle of proportionality. 

It stated: 

a Member State, for reasons of public policy, 

can where it deems necessary, refuse a 

national of another Member State the benefit 

of the principle of the free movement of 
2'4 

workers. 

Thus public policy measures must be "necessary". However, no 
- . 

(

criteria Were laid down for determining whether a public policy 

measure is "necessary". All that was apparently required waS 

that the national authorities must deem it so. Nevertheless, it 

should be noted that earlier in the ruling the Court had observed 

that the United KingdoI:l authorities had "clearly defined their 

standpoint" as regards Scientology, considered it to be "SOCially 
-

harmful" and had taken administrative measures to curb the 
. 25' 

activities of the Church. Therefore, it may have been that 

evidence waS required as to whether the authorities really did' 

"deem necessary" the public policy measure. Even so this 

~equirement still leaves a Member state ultimately free to 

determine for itself the necessity of a public policy measure. 

For provided that the Member State concerned has already shown 



that it regards certain conduct as contrary to public policy, it 

may exclude or expel a Community migrant engaging in this conduct. 

Thirdly, the Court dlscusoed the relevance of the principle of 

equality of treatment. The writer explained in Chapter Two that 

this principle was given a prominent role in the Treaty. However, 

in thi s ruling it was approac"hed solely in terms of the rights of 

entry and residence which it entails for Communi ty migrants. The 

Court pOinted out that since the Treaty itself allows for these 

rights to be limited on public policy grounds, then the principle 

of equality of treatment must also be subject to derogation on 

these grounds. The Court supported this argument by invoking the 

principle of international law, which the 

E.E.C.Treaty carulot be assumed to disregard 

in the relations between the Member States, 

that a State is precluded from refUSing its 

own nationals the right of entry or 
2-6 

residence. 

The .Court presumably meant to say that the exclUSion of a migrant 

would inevitably be discriminatory, inasmuch as a Member State was 

precluded by international law from excluding one of its own 

nationals. Therefore, there had to be certain circumstances in 

\ which the principle of equality of treatment permitted the 
I 

~ exclusion of a Community migrant. AS already mentioned, the Court 

noted that the United Kingdom authorities had made clear their 

disapproval of Scientology and had sought to curb its growth. 

Provided such factors were present, the principle of equality of 

treatment permitted the exclusion of community migrants. 

consequently, the Court's ruling allowed an alien Scientologist 

to be excluded even though the nationals of the Member state 
: '2'7~ 

concerned were permi tted to practice the "cul t". " 
-

In the Van nyyn case, therefore, the court of Justice laid 

down the basic proposition that the concept of public policy,as a 



derogation from freedomPf movement for persons, v~s to be strictly 128 

interpreted. In practice, this meant that the national authori ties \'!ere 

to enjoy a degree of discretion as regards the application of public 

policy measures but that this discretion had to be exercised within 

limits contained in Community law. The Court found that Article 3(1) of 

Directive 64/221 and the proportionaiity principle embodied two such 
-

limits. However, the former provision and the latter principle were 

interpreted in such a way as to leave the ne tional ailthori ties with 

consi.derable discretion. MoreOVer, the Court failed to utilise the 

principle of equality of treatment to impose any real limit on the 

exercise of this discretion. Therefore, the Court's proposition that in 

principle the concept of public policy was to be strictly interpreted 

Vias not reflected in any significant limi tations in practice on the 

di.6cretion of the national authorities as regards the application of 

measures based on this concept. As Hail.bronner suggests, this ruling 

imposed no real restriction on the power of the Member States to 
28 

exclude or expel politically active migrants. 

TWo factors may explain the Court's restraint. First, this was the 

Court's first opportunity to rule upon the question of the adoption of 
~ 

public policy measures against a Community migralit. In view of thiS, the 

Court may have preferred to establish the basic proposition that the 

concept had to be strictly interpreted in the context of Community law 

and to leave the practical conaequences of this proposition to be 

developed in subsequent cases. Secondly, this was the first time that 

a United Kingdom court had exercised its discretion under Article 177(2) 

in favour of seeking a preliminary ruling from the ·European Court. If 

the Court had handed dOVln a ruling which cast doubt on the compatibility 

of van Duyn's exclusion with CommuDity law, the Chancery Court might have 

been in-a difficult position. It would have had to intervene against 
'area 

administrativ~ action in a sensitive/traditionally regarded by the courts 



as being suitable for extreme restraint. If the Chancery Court 

had found itself in such a position, other United Kingdom courts 

might have been less ready in the future to request preliminary 

rulings from the court of Justice. 

y,'hether or not these two factors did influence the Court of 

Justice in van Duyn, the Court certainly seemed less inhibited in 
2.9 

the Bonsignore ruling some months later. This Case involved 

an Italian migrant in West Germany. He had been fined for 

possession of cn unlicenced firearm and had been convicted of 

negligently causing the death of his brother with this weapon. 

However, because of the special circumstances of his case the 

convicting court decided to impose no penalty for the latter 

offence. The West German administration on the other hand, decided 

to deport him:" in order to deter other migrants from committing 

such offences. Bonsignore challenged the deportation order before 

the Cologne Verwa.ltungsgericht, which decided to refer the Case to 

the Court of Justice for a preliminary ruling. 

The Court of Justice was requested, in particular, to ru+e on 

the question whether Article 3(1) of Directive 64/221 permitted 

the deportation of a Communi ty migrant for the purpose of deterring 

other migrants. The Court went further than it had in the van Duyn 

ruling and stated: 

As departures from the rules concerning the 

free movement of persons constitute exceptions 

which must be strictly construed, the concept 

of "personal conduct" expresses the 

!reqUirement that a d~portation order may only 
I 

\be made for breaches of the peace and public 

tecurlty which migh! be committed by the 
,0 . 

f dividual affected. 
. .. 



:::0 
The expression "breaches of the peace" in this pru;;(;r'.Ce should not be 

given its usual meaning in English law. It is, in f~ct, e translation 

of the Germcn "Gefahrdungen der Offentlich3£rdnung~' which vias used in 

the original German version of this ruling. The transl~tors 

apparently believed that the expression "threats to public policy" 

rlould l:,:,,ve been a rather awkward rendering. Instead, the eAl1ression 

"breaches of the peace" was chosen. The significance of this ruling 

for the present Chapter is that the Court here employed Article 3(1) of 

Directive 64/221 so as to give pl~otical effect to the basic 

proposition that the concept of public policy is to be strictly 

construed. As a result, a 11eIIlber State v,1ill now only be permitted to 

adopt a publi c poli cy measure against a Communi ty migrant v,1ho 

represents a thl~at to public policy because of some action on his 

part. Thus it will apparently no longer be enough that the migrant 

concerned is a member of a group which the national authorities 
32 

regard as a threat to public policy. 
33 

In October 1975 the Court went even further in the Rutili case. 

This case involved an Italian migrant in France, against whom public 

poli~y measures had been taken as a result of bis political and trede 

union activities. 

The commission put some notable observations to the Court in this 

case. The Community ws described. as seekine to "integrate the 

migrant \7orker more and more closely into the host country." Such 

integration presumably entailed extension of the scope of application 

of the principle of equality of treatment enshrined in the Treaty. 

Moreover, the Commission alluded to the inc~asing importance being 

attached to attainment of the Community's political objectives. As 

the writer has argued, attainment of these objectives would be 

fac1li tated by the creation. of European c1 ti zenship and, more particularly, 

by action to secure freedom or·political.activity for community migrants 

in the host Member ~tate. certainly, the· above tiro considerations 



lead the Commi~sion to argue that the application to Community 

migrants of "the concept of poli tical neutrali tyll was a matter to be 

"handled with care". This argument implies that in the Commission's 
-
view at least limits should be imposed on the right of lIember States 

34 
to exclude or expel Community migrants for political reasons. 

Accordingly, the Commission maintained that 

an activity which consists of the legitimate 

exercise of a freedom enjoyed by the public 

and recognised as such by national law can 

scarcely be COllt:idered to affect adversely 

the public policy of a State because the 
35 

person responsible for it is a fore~gner. 
-

The basj;s for this statement seems to be that in the Commission's 

view the principle of equality of treatment prohibited the 
j 

ladoption of a public policy measure against a Community migrant 
6 
(merely because he exercised a freedom enjoyed by nationals of the 

thoS1i Member state. If this argument were accepted, it would mean 

that a migrant could not be excluded or expelled for exercising or 

~eeking to exercise the same freedom of political activity as was 

enjoyed by nationals of the host Member State. 

The court also invoked the principle of equality of treatment. 

First, this principle v~s interpreted as prohibiting the imposition 

of' residenqe restri ctions on a Community migrant vii thin the host 

Memb,er state except in circumstances where such restrictions might 
36 

also be imposed on nationals of that State. Secondly, the Court 

ruled that public policy measures oould not be employed where 

they adversely affected the exercise of trade union rights by a 
YI 

community migrant. Since equality of treatment in this field is expressly 
guaranteed by Article 8(1) of Regul~tion 1612/68, it was 

natural for the Court to take this position. However, the Court 

did not give effect to the principle of equality of treatment in 

the broad manner advocated by the Commis.sion. 



Instead, the Court concentrated on the principle of proportion2.1i ty 

and ruled that the entry or residence of a Communi ty rnicrc",nt cannot 

be restricted, 

illlless his presence or conduct constitutes 

a Genuine and sufficiently serious threat 
38' 

to pu~lic policy. 

In the Van DRyn ruling the Court had been prepared to assume that 

this principle had been respected on the basis of prior action 

taken by the national aJolthorities themselves. Now, however, the 

Court has laid down an objective test for determining whether the 

adoption of a public policy measure is compatible with this 

principle. ThiS test relates to the nature of the threat posed to 
39 

public policy. It must be "genuine and sufficiently serious". 

However, the Court then Vlent on to suggest even where such a 

threat is present the exclusion or ·expulsion of a Community 

migrant may still be prom bi ted by Communi ty law. In fact, the 

Court referred to Articles 9, 10 and 11 of the European Convention 
40 

on Human Rights and Funda~ental Freedo~s and Article 2 of the 
41 

Fourth Protocol to this Convention. These provisions gu~rantee 

,. the enjoyment of certain human rights and fundamental freedoms to 

·l all. those vii thin the jurisdiction of the High Contracting Parties. 

The rights and freedoms so guaranteed are s\:.bject to several 

;derogations, including that of,"public order" or ordre public. 

tHowever, under the terms of the above Articles these derogations 

'Iare only permissible v/here they are "necessary in a ,democratic 
, 42 
society". The Court had already indicated in the famous Nold ruling 

that this Convention could serve as an inspiration for .the 

development of general principles of Community law~3 As is 



well-1G.1o\711, the Court took the vie,,: that these princir>les 

\Iould enable it to ensure that fundamental rights were respected 

by the Commun.i ty insti tutions. In the present CB.se the Court 

drevl upon this Convention as the basis for findinc that public 

poli cy Y:;ec.sure s could only be adopted against Communi ty migrants 
44 

\-;here such action Vias "necessary in a democratic society". 

1)3 

I Consequently, democratic values are to be t8.1:en into c.ccount 

~7hen public policy measures are adopted a bail1st Communi ty mi;rants. 

Loms, ~n fact, believes the:t. E'..S a; reslil t of tids ruling Hembc:.· 

states must respect all the provisions of the E.C.H.R., including. 

those guaranteeing poli tical freedons, v.'hen acting against 
45 

Communi ty migrants. Whether it is the provi sions of the Convention 

or the values underlying them which a~e to be taken into account, 

this ruling clee.rly has major implications for the exclusion or 

e:::pulsion of Community migrants for poli ti cal reasons. For exampl~, 

\"iben the national authorities contemplate adopting a public policy 

measure against such a migrant because of his membership of a 

particular oreanisation, his participation in a demonstration,or the 

vieps he holdS they must balance the need for a public policy 

measure against freedom of association, assembly and opinion. This 

balancing requirement would seem likely to reduce significantly the 

instances in which a Community migrant may be excluded or expelled 

for political reasons. certainly, it seems to leave little room for 

the practice of ac~ng against them merely because of their 
46 

failure to mainta~n "political neutrality". The imposition of 

this limit on state action resulted from the willingness of the 

Court to draw upon the E.C.H.R. so as to articulate the principle 

of proportionality. 

The COurt's reliance on this principle rather than that of . 

equali ty of treatruent continued in i te subsequent jurisprudence. 

It is true that in ;,atson and Belmann the Court seemed ready to 

utilise the letter principle so as to !im1 t the penal ties that may 

be incurred by Community migrants in breach of national immigration 



47 
formali ties. Hoy/ever, in Sagu~o the Court oec121ed to reject application 

of this principle even in4~his particular area in favour of the 
proportionali ty principle. Moreover, it was the latter principle 

49 
\":hi ch \','as employed in Bouchereau in 1977. 

ThlL
, Bouchere8.u case concerned a Frenchman in the Uni ted Kingdom, 

"hose two convictions for drug offences lead the M:arlborough Street 

l.:agistrates Court to give notice of his intention to reco1!LTnend him for 

deportation under section 6(1) of the 1971 Immigration Act. In response, 

the defendant raised the question of the compatibili ty of such a 

recommendation with community law. In these circumstances ,the 

, l,:agistrate decided to seek a preliminary ruling from the Uourt"of 

Justice. 

The European Court ruled that a public policy measure must be 

based on 

the existence ••• of a genuine and sufficiently 

serious threat to the requirements of public 

policy affecting one of the fundamental 
50 

. interests of society. 

Accordingly, a public policy measure may now only be adopted against 

2. Community migrant where a "fundamental interest of society" is under 

threat. Thus the Court has now developed the principle" of proportionality 

so as to provide some definition of the interest which a public policy 

measure must be adopted to protect. Although the above case is only 

of direct relevance for the question of action taken against Community 

migrants convicted of criminal offences, its implications extend to all 

public policy measures, including those adopted for political reasons. 

Since 1974, therefore, the Court of Justice has utilised Article 3(1) 

of ~xective 64/221 and has developed the principle of proportionality 

so as to timi t significant.1y the scope of application of public policy. 

As a' result, Member states may now exclude or expel a Community 

,migrant only where he himself oonstitutes a genuine and suffiCiently 

rerious threat to a fundamental interest of society and where such 



. action is necess2.ry in a democratic society. It is true that these 
51 

test may need further clarification. Nevertheless, their very 
existence neans that Community law has already gone considerably 

beyond international law and the municipal law of most states in 

imposinc limi ts on the right of a state to exclude or expel :ror .. 

political reasons. 

135 

Hoviever, the Court's reliance on the principle of proportionality 
52 

rather than that of equality of treatment has sometimes been criticised. 

Certainly, the Court might have taken the position that the latter 

principle prohibits the adoption of a public policy measure \"lhere a 

migrant exercises a political freedom enjoyed by nationals of the 

[host Member State. This Vlould mean that a Communi ty migrant would be 
, 

free to engage in political activity to the same degree as nationals 

Without risk of exclusion or expulsion. Thus the level of protection 

. enj oyed by a Community migrant would depend ultimate lyon the 

\. attitude of national law tov;ards political activity on the part of its 
\ 

lorlll nationals. Since the Member States are liberal democracies, they 

are likely in seneral to adopt a lenient attitude towards such activity 

on the part of nationals. The application of the principle of equality 

of treatment wo.uld mean tbat Community migrants engaging in political 

activity could e::pec~ to be treated with the same leniency. 

( !!evertheless, in this situation the level of protection enjoyed by 

\ Communi ty migrants ,"[ould depend ori national law. Thus, for example, 

if the national a~thorities were to ban a particular organisation and 

restrict participation by its Oflll nationals, the principle of equality 
\ 
\\ of treatment would leave the Member State concerned free to exclude 

\ or expel Com:I!uni ty migrants involved vd th the organisation. An 

aIl2.logous problem occurred in ~v.Sau.."ders in 1979, wbere the Court of 

Justice ruled that Co~munit,y law did not prohibit Member States from 

imposing residence restrictions on their OVln nationals in application 



of their cri:m.in2.1 law. However, as Advocate-General 'I,arner 

remarl:ecl, this did not mean that a l:!:e:nber state could inpose such 

restrictions on Community migrants provided only thE'.t its ovm nationals 

were treated in the same way. Rather, in dealing \,,'i th COI!L"Juni ty mit;rants 

!.!ember States had to take into account not only the principle of eqU[~li ty 
54 

of treatment but also the :i,~lJl)Orte.1:ce o:f freedom of movement. Apparently, 

thi. s.' fre e do£ might preclude a Member State fron imposin.; on a 

migrant a residence restriction of the sort which it imposed on its 

own nationals. ·In effect,sll public policy measures must be adopted in 

accordance with the jurisprudence of tfle Court of Justice regarding 

the proportionality principle. 

The Court's reliance on this principle rather than that of equality of 

treatment in the context of its jurisprudence regarding the exclusion or 

expulsion of migrants has a similar effect. Even where a Member State 

prohibits its orm nationals from in engaging in a particular form of 

political activi~J, that state vdll only be entitled to exclude or 

expel a community migrant engaging in such activity if the tests laid 

dovm by the Court for determining the legality of public policy 

measures against COmmunity migrants. In principle at least, the 

si tuation could arise where a Member State was precluded from excluding 

or expelling a mig:rent for engaging in a form of political activity 

prohibited in the case of its own nationals. 

cono3..u.sion. ' 

While the Commission seemed eager in 1964 to restrict the scope of , 
; 

; application of public policy as far as possible, the Council seemed 

, equally anxious to preserve national sovereignty in this field. Thue 
. 

the latter rejected the Commission's proposal for including a clear 
reference to the principle of proportionality in Directive 64/221. 

Nevertheless, the COurt of Justice has since 1974 utilised this 

principle so as significantly to limit the circumstances in which 

l.~ember states may employ their right to exclude or expel migrants for 

the purpose of restricting their political activity. As a result, 
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if t~€re ~~c such ~ conflict. Fresv..:-nr'l"bly, tbe11, section 

3(2) of t~le Act \70 .... :16. not be eI;:ployed 00 c.D to limi t the 

trc::.de union ricl.:tc of Com:.lUll ty T:1igrF.:~tc gt"2.rr.::::tecd under 

Article 8(1) of ~egulation 1612/68. Eo\'.'€ver, ,until it is 

cletsly est2.blished that such provisions C.re in2Pplicable 

to COSinu..."1i ~.l ~it:;rc.ntc, their free<ior: of poli ti cal acti vi ty 
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Y:o::.'ld.ng Grou.p on Specif'~l Rights ic conSiderinG the question 

of their freedoD of expression and ~csociEtion. So far, 
i 

\ hor;ever, no concrete proposals for legislative action have 

\ e~erged. In fact, the Council's attitude to the Commission's 



pro1'082.1 for Directive 64/221 cu.;t;ests tL::-.t t!le i'01':i2er 
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EuropecU.1 Po.rliai"nel1t may be doubted. At })l'esent, the 

cost p2.'2.cticr.l solution nil1 be fo:c the CO:::::ission to 

seel: b"'{ informal Deans to .ob-'min aSSlU'[,~l1Ces fro).: the 
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\L~ the cc.se of cor.:::'l1ni ty r.:ibrants. Thic may r:ell hc.ve 

been done vlhen the Co!:nL!iscion contacted the U::li ted 

Eil1Gdo:1 about tbe Aliens Restl'ictiol1 (.A:'lel1dment)Act 

1919. 
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Chapter Six Right of Access to Public Office 
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Int"'oduct-j on, 

Article 48(2) of the Treaty, it will be recalled, requires that 

Community migrants enjoy equality of treatment in respect of their 

conditions of work and employment. This provision would seem to 

envisage Community migrants being enabled to participate on the 

same terms as nationals of the host Member State in the process by 

which the interests of employees are represented and safeguarded. 

In all the Member States trades unions exist for this purpose. Thus 

paragraph two would seem to require the granting of equality of 

treatment to migrants as regards participation in these unions. 

tIore particularly, trades unions often appoint rel)resentEtives on 
1 

bodies, membership of which constitutes the holding of public office. 

r

o conseque~tly, full equality of treatment as regards participation 

in trades uniolliwould seem to require that Community migrants be 

\ allowed to hold certain public offices. Moreover, in the 
\ 

\continental Member States various bodies have been established on 

" 

which the work force as a whole is represented rather -than merely 
2 

the' trade unions. Although membership of these bodies cannot be 

treated as an aspect of partiCipation in trades unions, it may be 

seen as a condition of work and employment. This is especially 

\true in the case of representative bodies established at the level 

of the undertaking, since such bodies are closely concerned with 

matters of work and employment. Thus Community migrants would 

seem entitled to equality of treat~ent as regards eligibility for 

at least some of these representative bodies established 

independently of the trades unions. Again, however, membership 

of these bodies may constitute the holding of public office. 

Therefore, full realisation of the rights envisaged by Article 

48(2) of the Treaty would seem to entail granting Community 

" migrants the right to hold certain public offices as trade union 

\delegates or as members of representative bodies elected by the 
\ ';workforce as a whole, particularly where these bodies are 



nllov;'s the :~e;]ber Ste~ tes to exclude Comrr.l1.:'li ty~dbr['.:'1. tc fro:n 

c;:~~)l')~n::ent in the "publi c servi ce". The ef.i'e ct of thi s 

o.C::'oLc:r-ti Oll r:2.S to enable the I.:e .. :·oer ~t2.tec to prohi bi t 

CO]J.:uni ty il1igre.l1ts from taking up eJiployment in such El. ce.pe.ci ty 

th2.t they would hold public office. Thus while Lr"ticle 48(2) 

\ certain public offices in the host rember St2.te, Article 48(4) 

provides a basis for prohi bi ting hi;!1 from doing so. Therefore, 

r.'l1e~1 implementing Article 48, the Con:::.uni ty insti tutions have h2.d 

to t8J:e into 2.ccount the co11.fli ctL1G deJlands of paragraphs two 8.lJ.d 

four of this pl~ovisiol1. Three implementing ;11ee.sures have been 

enacted, the last 

(Re g lll2.tiOl1 15/61 

one being aoended in 1976. 

it was recognised 

that Article 48(2) of 'che Treaty concerns the posi tion of Com:-.mni ty 

niG'rants in relation to both tre.des unions a~ld other represe:!.l te. ti ve 
4 

bodies. As for their position in relation to the former, 

com:mmity migrants were under Article 8(2) of the Regl.lle.tion to 

enjoy the right to join on the same terms as nationals of the host 

IZeLloer state. The ::1egv~2'.tion went no further in this:.latter, a::.d 

the drafters were careful not to interfere vii th the internal 

orga~sation of trades ~~ons. The question of other representative 

boCiies vias more controversial. The Commission oriGinally proposed 

.granting Coml..:uni ty migrants the right to vote ::'.:'lQ st8.l1d as 
5 

ca:ldidates in elections to 'those established wi thin the 1.ll1dertal:ing. 

The issue of eligi bili ty was, however, L". sen6i ti ve one, upon v;hi ch 
6 

the council Was unable to agree. Consequently, in the final 

veroion of Article 8(2) only voting rights were stipulated. By 

virtue of his trl:l.de union membership a CO::lmuni ty migrant might 

h~ve been entitled to sit on certain bodies as a trade union 



lL,3 

I 
represent::;.tive, but this matter was left to be determined by the 

internal rules of the unions and the national laws of the !-:Iember 
! 

Sta tes. 

A brief examill8.tion of the relevant French law will illustrate 

the limited significance of ·Regulation 15. Even before its 

enactment no nationality requirement Vias imposed upon members of 

trade unions. The Regulation had little more i~pact in relation to 
7 

other representative bodies within the undertaking. The two most 
'" , important of these are the personnel delegates (delegues du 

, 
personnel) and the enterprise committees (comites d'entreprise). 

The function of the former is to bring any grievances the workers 

may have before the management. The present arrangements result 
8 

from Loi 46-730 of 16 April 1946. The latter are concerned with the 

working conditions of employees but also have consultative status in 

relation to financial decision-making by the mangement. Their 
9 

legal basis is Ordonnance 45-289 of 22 February 1945. Prior to 

the. enactment of Regulation 15 the p:>s 1 tion of migrants was as 

follows. They could neither vote nor stand as candidates for the 

committees, subject to an exception enabling them to vote if they 

held a privileged residence permit or had worked in France for five 
10 

years. No nationality requirement was imposed on the right to 

vote for personnel delegates, but migrants were not eligible, 
11 

unless they held a privileged residence permit. Regulation 15 

did not affect the rules for the election of delegates, and the only 

gain for Communi ty migrants waS that they were now able to vote 

for members of the enterprise committees without having spent five 
\. .... 

years in France. Thus the first Regulation achieved nothi~g in 

terms of trade union rights, and its impact in relation to other 

representative bodies was minor. A8~result of failure to agree 

within the Council,Article 8(2) of Regulation 15 had been able to 

add little to the rights of migrants that were already recognised 



by French law. 

Rc;:u1 ation·3S!64 

When Regulation 15 was being drafted, the Council had 

instructed the Commission to study the question of extending to 

community migrants the right of eligibility for representative 
l2 

bodies vii thin the undertaking. It is likely that in the course 

of the resulting investigation the CommisSion was impressed by 
l3 

increasing trade union sup:Qort for such a reform. However, 

during the protracted negotiations for a second Regula tlon the Y,'est 

German delegates objected that certain representative bodies 

exercise certain legislative and political functions. ?11embership 

of such bodies would, of course, constitute the holding of public 
14 

office. Therefore, it seems that the Germans at least were 

opposed to community migrants holding public office as members of 

representative bodies, though it may' b~ that they only wished to 
s~bmf~cant 

exclude migrants from bodies withllegislative or political functions. 

f 
The Commission responded by proposing that in view of the 

functions which were exercised by representative bodies only those 

community migrants who had lived ~n the host Member State for three 
15-

~ears should be entitled to eligibility for representative bodies. 

B,y implication, then, it would seem that the Commission did not 

intend the Regulation to allow for the complete exclusion of 

community migrants from membership of bodies involving the holding 

of public office, but merely to subject their right to do so to a 

three years residence condition. 

The Council reinforced this restriction with a requirement that 

,/ the migrant must also have worked in the same undertaking for at 
1 , 
{least three years. As a result, Article 9(2) of Regulation 
\. 16 
38/64, as it finally emerged, provided for Community migrants -to 

enjoy equality of treatment as regards participation in 

representative bodies within the undertaking subject to a two-fold 

condi tion. The effect of Article 9(2) in France was that a 



CO:.:iJUl1i ty r:icr['vnt r:ho could sati sfy the tT,'.'() , , cOl1ai ti onc. ['.bove 

Vias elicible to becoDe a personnel deleC2.te or a rne;]bcr of ['.11 

ente2:')l'ine committee on tile same terms 2.S n2.tionals of tlle 

llOst country. One comme~·.i.t2.tor has comyl8.illed that a larc;e 

l1"Ll.l·.:oer of miE,rants spend less than three years in the host 

count!'y :Lor reasons of personal convenience or bec2vuse of the 

terr..;s of thei r contract and, consequently, rlO1J~d be u112.ble to 
17 

benefit from Article 9(2). 

In adoition to reinforcing the Article 9(2) restriction, 

the Council also amended the Freamble to the Regulation. The 

Fre2Bble in the Commission's proposal had attributed the reason 

for the reEJidence cona.:'_·~ion '~o the nature of some of the fWlctions 

exercised by some representative bodies. This clause may have 

Deant that the condition was included because membership of 

some representative bodies involved the hO].«1illt; .)f public 

office. Thus the clause in the Commission's proposed Preambl.e 

could have been employed as a basis for arGuing that Article 9 

entitled coamunity migrants to hold public office as members of 

rel)resentative bodies Vii thin the undertaking, provided tmt 

they satisfied the restriction in pare.graph two of this 

provision. The Council, however, replaced this clause, and 

the final version of the Preamble to the Regulation gave a 

different reason for the two-fold condition stipul8.ted in 

Article 9(2). It stated that this condition \'J8.S necessary 

to ensure that a candidate r:ould possess the re qui si te 

quali ties of permanence in and e::perience of, employment in 

the host I~ember state. Thus the Council may have wished to 

remove any possible implication that Regulation 38/64 

narrowed the scope of the derogation contained in Article 48(4) 

of the Treaty so as to allow community migrants to hold 

certain public offices, provided only that they satisfied 

the three years condition. 



develcP~cllt8 toot nl~cc four ~eerD 18 ~ ~ 

1 "J- c ·, - ',,,-. """e ~"11" -'·i on 1612/68 _'- _ v 1. " •. _ _ _ _ _ L c. c. 11_ \.T.8 enr.cted. In I'elE'.. tion 

to ::c:n'C:Se::~ tc'. ti ve bodies \;i t~lil1 the v..n<iertE:~ing the three 

ye8.1~G 1~est11iction r;c.S r'.colisl'led bj" Lrtic:'e 8(1). This 
19 

refo:::: r:2.S iGpler:lented i 1: :-5'rel1cl: lay. by Loi 72-517. 

ATGicle 2 2nd '3 respectively re:c.:oved :?uy require::-.wnt of 

co~=ittee or for personnel delegates. A source of 

!locsiblc di[;Cl~iQil12.tiol1, however, still existed. 

Arti cle '3 of Regulc~tiol1 1612/68 per:-:1i to the retention 0 f 

; diccrii:.:inEtory condi tioDe that relEte to "linguistic 

; l;:noY:ledge re(1lD. red by ree.son of the no. ture of the post 

~ to ·c e fi ned ,; • 1;1 F",," ce p. personnel de lebe. te o~ 
me~ber of 8.11. entel"prise COP.1ui ttee Vr'8.S re~1).ired to "oe eble 

20 
to 11 rec;.d ['.m,l. \";ri tell. ~he )~ulhouse fJ1ri b'Lffi2.1 0.' Tllst:::.::,we had 



2l1"e2.6.y Ciecided on 9 July 1968 that it wao li teracy in the French 
. 21 

la116u£.ge that waS needed. Thus a l1W11ber of It2.1ian vlorh_ers Vlere 

fOllild ineligible to become personnel d.elegates because of their 

ine,bili ty to oatisfy this condi tion. Al though this judgment was 
22 

cyi ticiced by sorJe commentators, it subsequently gained 

1 egi sla ti ve approval v;hen 12.i. 72-517 was pas sed. Arti cle 2 and 3 

reEpectively stipulated the.t a worker stand.ing for election as a 

oember of a!]. enter~rise cO:.:J:rri ttee or personnel delegate :.::ust be 
23 

able to read and wri te in French. The rigorousness of this 

require:'Ilent v/as later moderated sOG€Vlhat by Loi 75-630 of 11 July 
24 

1975, r:hic11 insists on no I!~ore than the abili ty to "e:xpres~ 

oneself" in French. It seems then thet French lawas has provided 

a reasonable solution to the problem. 

Eo\-.ever, the scope of Article 8(1), as far as rr;igrant 

participation in representative bodies is concerned, is still 

subject to two limitations. Firstly, the suggestion of the 
25 26 

Europee.ll Parliament and the Ecol1o:nic and Social Conuni ttee . 
to the effect the t Corn;.:uni ty migr~.l1ts be granted eligi bili ty to 

ouch bodies established at board level was rejected. III France 

an enterprise cc:nmittee may designate two of its members to sit 
~ 27 

on the boards of public companies (societes rul0nymes). Because 

this proposed amend:Jlent ~o Article 8(1) Was not accepted, 

.the right of migrants to participate at this level on the same 

147 

j 28 
I teri!;s of nationals is not guarenteed by cor;1l:1Uni ty law. Secondly, 
I 
I the clause in Article 8(1) dealing primarily with trade union 

rights allows migrants to be prohibited from participation in the 

administration of bodies governed by public law or holding 
/ 

a.ppointments governed by public law. This exclusion will be 

ex~ined in more detail below. However, it may be remarked at this 

stage that as a result of this clause migrant participation 

in certain representative bodies vdthin the undertaking may be 

restricted. 



In relatiol1 to tr2,de union riGht:::;, the proGress 2.chicved by 

ReGulation 1612/68 was similarly icperfect. Article 8(1) states 

th2. t a comcuni ty Lligran t 

shall enjoy equality of treatment as 

regards membership of trades unions and 

the exercise of rights attaching thereto, 

incl uding the right to wte. 

This provision certainly seems to represent a considerable advance 

011 the two ec>.rlier Regulations, ,{mch merely dealt with the 

question of trade union membership. Since the right to vote is 

explicitly protected, the rights "attaching" to membership must go 

beyond this. In Rutili, for example, the Commission argued that 

Com::.!uni ty migrants were entitled to "make full use of collective 

bargaining rights, including, in particular, the right to take 
29 

action in case of dispute and the right to strike". one might 

also expect that they Vlould be entitled to take up positions 

vii thin a trade union and to represent their union on bodies to 

which the trades unions send representatives. However, such a 

conclusion would have to take into account three limiting factors. 

Firstly» the lack of clarity in Article 8(1) was regarded as a 

possible source of difficulties for migrants in France. Since 

1968 French trade unions have been able to chooae trade union 

delegates (delegues syndicales), whose function is to promote 

union activities in the undertaking. Article 10 of ~ 68-1179 of 
30 

27 December 1968, even though it was passed after the enactment 

of Regulation 1612/68, only permitted aliens to become delegates 

on the basiS of a treaty providing for this and on condition of 

reciprocity. In May 1971 the French COUl" de caeation heard a 
31 

case in which a number of Algerian migrants claimed that in 

their respect the two requirements were satisfied by virtue of a 
32 

Franco-Algerian Agreement of 19 March 1961. Article 7 of this 



" Agreement provided for Algerians to enjoy "lee mernes droits que 
, I 

lee nationaux frahcais, a 1 exception des droits politiques". 

consequently, they argued that the::t were enti tled to becoflle trade 

union delegates. This plea Vias, how'ever, unsuccessful because of 

the rigorousness vii th which the Cour applied the reciproci ty 

condition in Article 10. In fact, the COVI demanded proof that 

French migrants in Algerian would be entitled to become trade 
33 

union delegates there. Therefore, Coomunity migrants who 

y,'ished to be delegates might have encountered two obstacles. 

The wording of Article 8(1) of Rebv~ation 1612/68 is not explicit 

2.l1d miGht not have satisfied an unsympathetic French court. 

l~oreover, French judges might have demanded proof that French 

ne. tionals Viere entitled to take up such posts in all the other 

Member states of the Community. Thus Article 8(1) did not, it 

seems, adequately guarantee the right of Community migrants to 

become trade union delegates in France. It is true that in the 

parliamentary debates preceding the enactment of the 1961 ~ 

the ;'linister of Social Affairs stated that communi ty l11igrants 
34 

would not in practice be excluded. However, such a statement 

did not provide a very firm basis on which a. Communi ty rr.igrant 

could clai~ the right to take up such a posto In fact, it waS 

only seven years after the enactment of Regulation 1612/68 
35 

that a ~atisfactor,y solution was' sound. Loi 75-630 abolished 

any nationality requirement for trade union delegates. It 

v;ill be noted that the problem Vias solved by national not 

community law. 

Secondly, when Regulation 1612/68 Was enacted, the council 

agreed, at French inSistence, that Member States v/ould be 

permitted to exclude Co:mnunity migrants from management or 
36 

administrative posts in a trade union. The French attitude 

res.ulted from the fact that their national law, unlike that of 



all the other !.~ember states, prohibited El.liens from t2.1dng up 
37 

such posts. The si tuation changed, however, y:hen Loi 75-630 

\";as passed. The new Loi permits aliens to take up such posts. 

For all except those from Cor!:I3lLl1i ty Member states there is a 
38 

con::i tiOl1 L.lpoced of five years prior enployrnent in France. 

The co:::.nni scion no,'l acted swiftly aild in Se1Jtember 1975 sent a 

com.:unication to the Council, \';hich ste.ted: 

steps should be taken, in order to 

ensure legal certainty for those 

persons affected, to consolidate 

at CO~L1Uni ty level ,':hat Member 

st[.tes have already acknowledged 

and to ~nend Article 8 of 

RegulGtion 1612/68 by putting an 

end to the ambiguous si tuation 

resulting from its present 
39 

wording • 

Thus, following a Commission proposal~;o the council, Regulation 
40 

was enacted. This measure amends Article 8(1) so as ·312/76 

to grant expressly to Community migrants the right of equality 

of treatment as regards eligibility to posts in the management 

or adLUlllstration of trades U!llO~S. Council obeissance to the 

lowest common denominator principle meant that the right could 

not be guaranteed by Com;nuni ty 1av/, until the sole !Ilember state 

that excluded migrants from such posts had refor:,led its own 

DEl tioll2.1 le-we Therefore, it was effectively because.LQ! 

75-630 Vlas passed that community migrants were enabled to become 

trade union delegates and take up posts in the mangement or 

admi~~stration of a trade union on the same terms as nationals 

of the host r,~ember state. The Regulations enacted by the council 

played only a minor part in this achievement. 



After gre.nting trades union rights to COT!1:-.;ul1i ty miGrants 

r;.rticle 8(1) of Regulation 1612/68 goes on vd. th a clause 

\ to thc cffect that a migrant 

\ 'Llay be excluded from taking part 

in the ad8inistration of bodies 

governed by public lay; al1d from 

holding an office governed by 

public law • 

~ 
... hiS clause \7aS not included in the origin2..1 proposal of 

41 
the comr:rission but was added by the Council apparently 

42 
c:N:1 French insistance. "Publi c law" is originally a civil 

I 

law term denotinG the law in a given country Vim ch applies to 
43 

the state, its organs and its activities. Thus a body or 

office "govel'ued by public lav/" will be one which involves the 

holdil~ of public office. Since Article 48(4) of the Treaty 

nas intended to allow for the exclusion of Com:~unity migrants 

from such offices-, the Article 8(1) derogation clearly has some 

legal basis in the Treaty itself. Ho\vever, by employing the 

.! "public law" criterion in Article 8(1) of the Regulation the 

I council seens to have shown a determination to leave each 

\ Member state to determine the scope of the derogation. For 
t 
the question vlhether a body or office is "governed by public 

laW" can only be answered by reference to the national legal 

system. The consequence of the Council's approach may be 



illuc-cr2.ted by reference to the relevant French le.w. 

Trio represente. ti ve bodies establi shed vii thin the undertaLing may 

be noted. First, miners elect :.;ining delegates (delegues mineurs), 
who c..re responsible for health and sa:fety in the mines and are 

44 
empoviered to mcke inspection vi si ts for this purpose. These 

6.elegates act independently of their e:nployer and are paid from public 

fuuds. Accordingly, they are regarded in France as being governed by 

public law. 

Secondly, in industrial undertakings v.'here fifty or more (or 

undertaldngs of other kinds where 200 or more) persons are employed 

health and safety councils (90mites d'hygiene et securite) are 

established to represent workers. The functions of these councils 

include holding enquiries into serious accidents in the undertaking 
45 

and ensurinG compliance \'Ii tL the relevant legislation. Like mining 
. 

delegates, these councils are governed by public law. 

\'lorl~ers are also represented on several public law bodies in Fre.l1ce 

established beyond the level of the undertaking, such as the Oonseils 
46 

des Prud' hommes or labour courts. Often the worker-representatives 

on these bodies p.re appointed by their trade unions. For example,. Ulu.on 

repreaantativ&S B~t on the Economic and Social council (Consei1 
" 47 The French constitution of 1958 confers on economigue et social). 

4'(. 
this COUllCil an important consultative role in the legislative process. 

Clearly, then, bodies such as the Economic and Social Council exercise 

legislative and political functions and are governed by public law. 

com!:1uni ty migrants would presumably be eligible to become mining 

delegates or meubers of health and safety councilS, since they are 

representative bodies established within the undertaking, ru1d to act 

as trade union delegates on the Economic and Social council, were 

it not for the derogation contained in Article 8(1) of Regulation 

1612/68. All four of the above bOdies, however, are 

governed by public law and thus fall vdthin the scope 



of the derogation. Cons er. uen +:1 v, CO"1 ·cU~'1i tv f1l' '".,..." '1 +:'" 1 'r,~r "';l "" v •••. ~ "'-- ~y .,0 G..L.L .. - ... ...,~ .... c .. .:; 

be e:::cluded fro:.: all three. Indeed, Arti cle '3 of 1:oi 71-1131 
49 

of 31 December 1911 e:~l)ressly reqyil'ec mininc delcG2. tes to 

be Frc:1cll. Prior to 1911 C'.l1d prior ·to the en2.ct:.D.eDt of 

P.eGl~lcdion 1612/68 Comr:1tmi ty JUiGral1ts \'/ere pemi tted to 

becm;le mininG delegates under ::'.. Circu12.i 1"e of 1967. It is 

conceivable that the French felt eble to enact Article 3 of 

the above l·oi because of the derogation included in Article 

s (1) of Regt:.1C'.tio~ 1612/68. 

In the case of the Ecol1omi c a:1d Social Council such 8.11 

exclusion may be re2.ciily justified. For it is arguable 

Ylhethcr the eouali t-J of treatment envisaged by Article 

1;.8(2) of the Treaty \":as intended to cover membership of such 
50 

a body_ On the other hand, the derogation in Article 8(1) 

of the RegElatio:1 may be cri ticised for allo\,;ing the 

prom bi tion of CO:::I!luni ty micr2.l1tEJ from becor::inc mining delegates 

or' si ttinG on hec.l tb a:1.d saiety COUllCils, both of which are 

closely concerned \7i th the viorldng C0l1di tiol1.S of employees. 

In laying down a dero2:a tiOll th~. t has this effect, the Council 

has seelilillgly demonstrated &. COIDI:li tment to ensuring that the 

scope of the derogation contained in Article 48(4) of the 

Treaty remains broad a~d may De determined by the individual 

llember States. However, in doing this the Council failed 

to balance the conpeting demands of paragraphs t\"lO and four 

of Arti cle 48 a:.:ld to take account of tl.:.e 2.rgurnent in favour 

o:f Com:;1Uni"ty migrants holding certain pu'oli c offi ees 

in the host Menber States. 



SubseQuent Developments 
* 

SOr!.e c011centators v:ho at the ti::1e of its en2ctu:mt 

r;c:~e cl~i tic2_1 of the derog2.tion cont['.ined in Article 0(1) 

of :~CCt;_lr'.tion 1612/68 drevi E'. certcin consolation from 
51 

Article 8(2) of tl1e Same instrument. J.rticle 8(2) 

provided for a revi ew of the si tu['. tion ['.::'ld called u:)ol1 t~e 

COl!:missioll to E:ub:-Ji t a new proposal ni thin tv\"o years. 

Pro~ress, !10r;eVel~, was slow. By 1973 the Corr:mission had to 

come to the conclucion that reforu in this area Yiould 

not be easy, since the large number 8.l1d variety of bodies 

covered by the derogation raised "exceptionally complex 
52 

probleus not confined to legal matters 8.10na" This 

st2.teI~e:.1t is presumably an acknowledgement of the fact 

that the derogation covers bodies ranging from those 

closely concerned Vii th the 'I10:::,!dne conch tions of 

eDployees to those of considerable poli tical significance. 

Eowever, in February 1974 all il!lport~1t C2.se, Giovanni Ilaria 

·'-4 - - .J 



5, 
Sotgiu v. Deutsche Bundespost, came before the Court of Justice. 

This Case raised the question whether the Yiest German post office 

could discriminate against Community migrants in the matter of 

separation allowances. The post office argued that Sotgiu, an 

Italian migrant, was employed in the "public service", so that the 

derogation contained in Article 48(4) of the Treaty permitted them 

to discrmina te against him. Thus the scope of the Article 48(4) 

derogation came under discussion. Both the Commission and Advocate

General I~ayras took the view that the term "public service" should be 
54-. 

given a Communi ty meaning independent of national law~ More 

particularly, the Commission argued that the derogation only covered 

those employees who 

have to take account of the national 

interests with regard to secret 

matters or matters of public 
55 

securi ty. 

The Court of Justice showed some sympathy with the view of the 
. 

commission and the Advocate-General. The Court emphasised that 

freedom of movement for persons constituted a fundamental principle 

of the Community. Thus the Article 48(4) derogation should be 
56 

( strictly interpreted. 
\ 

Moreover, the Court went on to criticise the use of the "public 

law" cri terion for determining the legal position of a Communi ty 

migrant. The Court pointed out that deSignations such as this 

can be varied at the whim of the national 

legislatures and cannot therefore provide 

a criterion for interpretation approp;-~ate 
57 

to the requirements of Community law. 

Therefore, the court of Justice not only advocated a strict 

interpretation of the derogation contained in Article 48(4) of the 

Treaty but waS also reluctant to see its scope determined by the 
; national legal systems. 



This Case is of two-fold significance for the matter under 

discussion in this part of the present Chapter. First, the Court 

has supported the Commission's view that Article 48(4) of the 

Treaty, the basis for the derogation contained in Article 8(1) of 

Regulation 1612/68, should be strictly interpreted. It may be, 

then, that the derogation contained in Article 8(1) of the 

Regulation is based on a broader interpretation of Article 48(4) 

of the Treaty then is consistent ~~th the jurisprudence of the 

Court of Justice. 

Secondly, not only did the Commission call in this Case for the 

derogation contained in Article 48(4) of the Treaty to be given 

a Community meaning, but also the Court expressly criticised the 

use of the public law criterion as a means of determining the 

legal position of Community migrants. Thus this ruling does not 

support the Council's policy of giving effect to the Article 48(4) 

derogation in the context of the trade union and related rights of 

Com:nuni ty migrants by use of the public law cri terion. On both 

these grounds, therefore, the Sotgiu ruling would suggest that the 

derogation contained in Article 8(1) of Regulation 1612/6~ should 

be reconsidered. 

certainly, the Commission may have been encouraged by this 

ruling and the implicit endorse~ent which its view received from 

the Court of Justice. For the Commission's Draft Action 

Programme in Favour of Migrant Workers and their Families of 
58 

December 1974 called for the elimination of 

obstacles that still exist in certain 

M~mber States \uth regard to the 

exercise of trade union rights, including 

the right to participation as a trade 

union representative in the mangement of 

public law bodies and for the exercise of 
public law office. ?9 



Thus tile C01DiJission expli ci tly sought the Grcntinc to Cor:1I.lv.l1i ty 

migrants of the right to hold public office in certain c~ses. 
60 

AS for tile legal be.si s for such action, the Parliament and the 
61 

~conoElic alHL soci21 COi~l;Lli ttee advocated resort to Article 49 of 

the Tre8.ty. ~he COLL'1ission, in turn, fel t that this matter went 
62 

beyond Arti cle 48 2nd did not clearly specify nhich Treaty 

provision it hoped to e~ploy. Honever, in ~ovember 1975 Commissioner 

Bl"'unner subbested tho.t l'esort 121iGht be he.d to Article 235 of the 
63 

Treaty but did not explain why resort to this provision might be 

sui table. 

l In contrast, the Council showed little interest in such o.ction. 

The C01J.:1cil Resolution of 9 February 1976 on the Action P~"'oGraT!J.me in 
64 

Favour of i,ligrant V,'orkers and their Families r:as ouch more 

conservC'.ti ve tll2.l1 the COLmission' s Draft. The Council Vlent no further 

than to instruct the Comoission to act so as to 

seek appropriate solutions \'.'1. th a yiew 

to eliminating procressively restrictions 

on the rights of rmrkers who are na tiollE.ls 

of o·~her Member states •••• e.s may still e:dst 

under community Regulations in force; 

T~is Resolution does not refer expressly to the issue of 

pe.rticipt>..tion in bodies \';l1ere the holding of public office is involved. 

It d es no~ see~ then, that the Council shared the Co~mission's 

( deSi:e fer 'refer: in this area. 

The Council's attitude was emphasized in the same Bonth, when 



Regl}.1ation 312/76 was enacted. As already mentioned, t~is 

Regv~~tion ~mended Article 8(1) of 2eGulation 1612/68 so ~s 

e;{pressly to grant to Commu..11i ty miGrp.11ts the riGLt to tr-jre up posts 

in tile E'.6.l::inistr~ tion 01' ne.ne.gement of trades U!Jions. Of more 

siGnii'icr.lice fo:-c the p:::-esent discussion, however, is the.t the new 

Regulation also ex~~ressly" deleted" Article 8 (2) of ReGu12. tioi.:' 

1612/68. This nould suggest that t~le Council does not favour 

reconsideration, at least for the time being, of the d.erog~tion 

cont~,ined in Article 8(1) of Regv~ation 1612/68. 

In spite of this, the C~:missiOll stated that it intended to 

respect the review obligattgn which had been contained in Article 

8(2) of ?egulatioll 1612/68. Indeed, the COi::l~isGion later 

announced that it would submit a relevant proposal in the second 
67 68 

half of 1978. However, this plan seems to have been dropped. 

Instead, the CO~wission now confines itself to carrying out a 
69 

detailed e:XD..l~il1P.tion of the matter, and for the moment accepts 

that Ar"picle 8(1) of ~€gulatiol1 1612/68 permits the excluSion of 

Community wigrants fro~ h01~ng public office as defined by 

national la¥l ei ther as union representatives or as members of other 

represente.ti ve bodies. Thus in !!evrch 1979 the Commission accepted 
70 

that Loi 79~'44 of 18 January 1979, Which prohibits migrants in 

France from becoming members of labour courts (conseils des Prud' 
71 

hommes), was not "formally in breach of b Regulation 1612/68. 

conclusion. 

The COuncil has adopted 2. much narrower e.pproach to the 

implementation of Article 48 than that favoured by the other 

community institutions. Idfficulty in obtaining consensus within 

153 

the council delayed the granting of eligibility to any representative 

bodies vd thin the undertaking by seven years. There has also been a 



] ,-, _...,1 :..,. 

It / endency for the relevant Regl.1J.atioi:s to be el12.cted in ['.ccordance 

l wi ti.'l the 10Hest common denominator ijrinciple. Thus in 1968 eaU2.1i ty 

of' treatment as reg2.1~ds participation in the 8.dr.1inistr8.tion and 

Danagement of -'eye-de unions vias not gI'2 .. nted by Regul2.tiol1 1612/68, 

oecauoe in F::'~2.l1ce such posts Vlere reserved for nation2.1s. I.1oreover, 

12.ck of cle.ri ty in the wording of' .A,..ticle 8(1) of' this Regulation 

r2'.is.ed doubt as to Ylhet::ler COr.1i:1Uni ty miGrants were enti tIed to be come 

trade union delegates in Frcmce. Tnese two problems were eventually 

solved 2S 2 result of developments e.t the natiol18.1 rE.ther than COm:llUnity 

(level. Even 110V,', the scope of' Article 8(1) re:fiains reotricted because 

~
~he council insisted on confining it to representagi ve bodies within 

the underte.::ii.1G. Of' most relevance to the present vlorlc, however, is 

uhe council r s a tti tude to Arti cle 48( 4). While the other insti tutions 

pave advocated restricting this derogation somewhat so as to 2'.110\'1 
i 

:migrants to hold certain public of'f'ices as.union representativea or 

as members of otl~er representa ti ve bodies wi thin the undertal:ing, the 

council. has inisted 011 fully preserV'ing this derogation. In f'act, by 

, employing the publi c law criterion in Arti cle 
i 

\1612/68 the council hac souCht to ensure th2'.t 

\ierog2.tion will be deterE:ined by l12.tiol1al law. 

8(1) of' Regulation 

the scope of' this 

Thus the Council has 

opposed the ef'forts of the other institutions to develop the 

I 

principle of equality of' treatment· enshrined in the Treaty so as to 

grant migrants a limited right of' access to public of'fice and has 
I 
\ prefer:::-ed to leave the matter in. the hands of the individual 1,iember 

sta tea. This preference presumably results froJIl the fact that the 

council regards the issues involved as being too co~plei:: and sensitive 

to be tackled through the community's legislative process. 

Nevertheless, in the sotgiu ruling the Court of Justice 

(
c1emonstrated that it favoured a strict interpretation of Article 48( 4J 

. of the Treaty. Since the derogation in Article 8(1) of Regulation 



1612/68 is based 011 this proviGioll of tlle ':':r-e£!.ty, it is 

lL;:cl;y- ·l;:~~.t the Court v;ould also f'avom" a strict 

in ... .;c:. ... p2.'0 ·C[.tion of the Article 8(1 ) derogation. More 

p2.rti cul2.rly, the Court disapproved of the use of the 

public 12.i"i cri teriol1 as a meallS of determining the legal 

positio~ of ~ibrants. ~herefore, it is possible tbet in. 

an £!.ppropri~te Case the Court may interpret the 

deroG£!.tion in Article 8(1) of Regulation 1612/68 in such 

2. \'ie.y as to enable COJ:.1nuni t,y- migrai.lts to hold certain 

public offices as union representatives or as iielllbel's 

of other represel1tati ve bodies VIi thin the lli'lderta:~ing. 

~hus progress may result from judicial rather than 

legielative action oy the community inotitutions •. 

1(,0 



1 ,-,n tr[-ue unio:! l'cpresentt.tio!l on 17ov6rn""ent boc.i6S i:1 the Uni tea 
Kinoclo", see t~.Stew~t j1:.MnlOVl"'leat COrl<...i tions in bllrv,t.le, Gower ?ress 
Lo~cion,1976 (Gnd adn ,172. ' 

f.. See 'Riehts of' l:or}:er Re~)resentc.tives in Europe',E.I.H.R.(1978) 19-
27,~j-4, ~here 6 table is given ~hich i~dic~tes the bodies estnb1ished 
et the level of the uncierteking in E.ll ~~e .... ber States( excluciing the 
Irish Re~ub1ic ~nd LuxeMbourg) E.nd Sweden. 

3 J.U.1961tlU7~. 
4 See Bertr~na Re~ort,P.E.Doc.5/57.25. -
5 J.O.1960,1389. 
6 ~he Ger,.,ans ~nQ the uutch, in contrast to the Italians, took ~ 

restrictive view. See ~.A:~ebs rlo.32.l17-121,13 October 1960. 
7 For Qet~ils of the representative boaies th~t have been esteblishea in 

Fr8.nce ot the level of the unaert&ki:l6 see r;.~'£.rtin.' Les Syste .... es ue 
N egoti L t ion et uS Hel,resen tt. t ion ur.zls 1 ' Entre ~rise ' ,Liroi t Soci £,1 
(1976) 92-101. 

8 J.0.R.F •• 17 avril 1946,p.3224. 
9 J.0.R.F •• ?3 ~.-~945,p.954. 
10 k.rt icles 7 Gnu 8 of Orclonnr.nee 45-289 (sU,)rCl note 9) and J.rticle 10 of 

Decret 46-1340 of 5 June 1946 (J.0.R.F.,7 jlltn 194u,p.5018). 
11 i.rticles 6 and 7 of 1JL1 46-730 (suprn note 8 £!nti hrticle 9 of pe'cret 

46-1340 ($uor p note 10). 
12 See the Preu...,ble to he~ulation 38/64 (J.O.1964,965). 
13 This support WP.R noted on two oooasions by the Sooiel hffoirs Co"",.,itte~ 

of the Euro!)ec.a Purlib""lent. See the Rubinbcci Report,P.E.Doc.86/61, 
Annex,7 ~nu the Storoh Report,P.E.Loo.118/64,7. 

14 See l:.~_Dahlberp,,'The E.E.C.Co,.,....,ission and the Politics of the Free 
vove""ent of L!bout'.6 J.C~'.S. (1967~8) 310-33,318 et seg_ 

15 J.O.1963,1291. 
16 J.O.1964,~65. 
17 R.1Jescloi tres, The Foreign ,4 orker ,l.o.£..;Jtt. tion to Inuustrial "iork E.nu 

Ur-boll Life,O.E.C.,U. ,Paris,197tJ,l~v. 
118 J.O.1968.L?57/2. 

19 J.0.h.F.,28 Juin 1972,p.uL~~. 
20 .krticle 8 of- Qrdonn&nce 45-£89 (supr8. note 9) a:J.ll Article 7 of .l&.L 

46-73u (supr8. note 8). 
~l LE.11.1969.J.355. 
22 See G.Lyon-Caen,'Lu Libre Ciroulation des Trnvailleurs (regle""ent et 

directive des COM"'unButes europeenes du 15 octobre 1968)',Lu Se""bide 
Jurioigue,Jurlso1asseur Pe;1oq,icue (ol~~9) 2~~:;2 bnd B.Bonnet, 'L'Euro~E" 
C:-u ~r~vc..il l!;st-Elle Rel".lisee ?' Droit Social (1969) 160-171.164. 

~3 G.Verbunt, 'Le Sta~ut des Trcv~i11eurs !""...,ieres en FrE.nce', Proble,.,.es 
J:!.oono",igues (l~ 74 J 7-14 ,lu cO""i)lb.~ns: "Q.ui Qeter,.,.inet.'a. et sur que 1s 
critereS si t£;l Oll tel sui t lire et ecrire le frulqris? L~ clbuse 
tJ0llrrt.. se reveler re~trioti ve. " See l..lso i .?'iaoes ,Les :J..'r&vuilleurA 
Etr-B.n'ers en F. ,~ClS du Seuil • .Paris.1973.146. 

~ .O.R.F.,13 juill.,p.7236. 
I ,5 J. 0.1967 • 2t:.81.~. 

26 J.U.19(7.2~8/7. 
27 Ordonna.nce 45-£8~ (suprt. note 9). 
28 R.Bonnet,iQ 0,:;.,10(, is ~w.·ticu1[.rly critioE:.l of the fact thf.t 

co ...... unity ,..igrents tIe not t?,uaruntaed the rie,ht to t">EJ'ticipute E.t this 
level. 

29 CF.~e 36/75 Butili (1975) E.C.R.1219,12?5. 
30 JO.R.F •• 31 ~ •• p.l2403. 
31 99 J.L.I.(1972) 578. 
32 J 0.R.F.,20 ,.,.ars.p.3019. 
33 S;e J .'~inces:op. oi t •• 148 for a cri tioisr"l of this ruling. But ~. 

J -F • Lachr.u,.,.e • 'L' Acoes des Tr£;vEdlleurs Algt:lriens aux Fonotions de 
Ee~reRentants Elus du Personne~ ou de ue1egues Syndicaux daus le~ 
Entreprises'.~rQit Social (197~) 300-310.310. 

34 N.Notter cnd P.Brunini.'Le Stntut des Tr~veilleurs Etre~8ers en 
b.l1e ... e,;;ne FeQer~.le et en Fr,:.noe',13 R.L.I.C.L.(1973) 209-P-48.243. 



35 ~ote 24 supra. 
36 See Coremission Communication to tIle CO·_:~l1cil Regarding a 

:propo~al to A~end.Regu1ation 1612/68 (COr.1(75) 455,1). 
37 Eo%e £11 irevaJ.l,LJ.V.III (J.0.R.F. y 28 ~. and 1 mars 1927) r lC e • - , 
38 rote 24 sunra,Artic1e 4. 
39 Hote 36 suP/. 
40 0.J.1976,L39 2. 
41 J.O.1967,145/11• 
42 Agence Eurone 29 July 1968 and 30 July 1968. 

1(;2 

43 E.capitant,yocabulaire JuridiQue,P.U.F.,Paris,1936,215 defines 
it as "droit ql1i regIe l'organisation de l'Etat et rapports 
dans lesquels i1 entre en jeu". 

44 Decret 74-274 of 1 April 1974 (J.0.R.F.,5 ~'lP.3337). 
45 D~cret 47-1430 of 1 August 1947 (J.0.R.F.,2 ~,P.7553). For 

the functions of these councils see p.suet'f'ADnlication 
prati ue de la Le is1ation du Travail dans es Entre rises, 
.G.D.J.,pa~s, 970 n edn, 70-2. 

46 Loi 79-44 of 18 January 1979 (J.0.R.F.,19 janv.,p.163). 
47 rdonnance 58-1560 of 29 December 1958 (J.0.R.F.,30 dec., 

p.12053 ,Article 7. . 
48 J.0.R.F.,5 oct.,p.9l51,Articlea 69 and 70. 
49 J.0.R.F.,5 janv.,p.139. 
50 See the Opinion of the Economic and Social Committee on the 

commission's draft Action Prograllli~e in Favour of Migrant 
Viorkers and their Families (O.J.1976,C12/4). 

51 See, for example,R.Bonnet,id op.,24. 
52 See Commission Reply to Written Question 29/73 by Messrs 

Girardin and Pisoni (O.J.1973,C67/66). 
53 case 152/73 (1974) E.C.R.153. 
54 Ibid.,158 and 169. 
55 Ibid.,159-60. 
56 Ibid.,162. 
57. Ibid.,162. 
58 COM(74) 2250. 
59 Ibid.,12. 
60 See the parliaeentary Resolution of 13 November 1975 (0.J.1976, 

C280{43). 
61 Reso ution of 30 October ~975. 
62 See the statement of Commissioner Brunner to the Eur'opean 

parliament (E.P.Debs No.196,252,13 Uovember 1975) and 
Commission Pro~osa1 for an Amendment to Regulation 1612/68 
(COM(75) 455,2). 

63 E.P.Debs No.196,252,13 November 1975. 
54 .o.J.l976,C34/2• 
65 o.J.1976,L39!2. 
66 Comm.ission Reply to Vlri tten Question 251/76 by Mr De11a 

Briotta (0.J.1976,C244/17). 
67 Programme of the Commission for 1978,34. 
68 Twelfth General Report 1978,127. 
69 See Commission Re:p1y to Written Question 371/78 by Mr Pisoni 

(0.J.1978,C245/20). 
70 J.0.R.F.,19 janv.,p.163. 
71 ~ee commission Reply to Written Question 984/78 by Mr Porcu 

(O.J.1978,C1l3/14). 



Chauter Seven Electoral Rights 

Introduction. 

r The grant of electoral rights to community ~igrants clearly raises 

~omplex issues o£ considerable constitutional and political 

siGnificance for the Member states. Moreover, the detemination of the 

Council to preserve the right of I,:ember states to exclude migrants from 

holding public office as members of such politically insigluficant 

bodies as health and safety councils in France suggests that the 

Council would be reluctant to approve proposals regarding electoral 

rights. It is presumably for such reasons that the grant of 

electoral xights at the national parliamentary level has not 

yet been serious.ly contemplated by the community insti tutions. 

_owever, efforts have been undertaken to grant Community 

igrants the right to participate fully in dirct elections 

° the European parliament and in local elections in the host 

ilember State. 



l'2.rticipation in Direct Elections in the Eost l':eober State. 

, Under Arti cle 138 (3) of the Treaty the European l'arlic.n·~ent 

I
~ tself is to draw up proposals for the holding. of dire ct 

elections "in accordance with a uniform procedure in all Le:-nber 
I 
\states". N8.turally, any uniform procedure goverl1ine; direct 
'. 
elections Day be expected to stipulate those persons who \':ho 

Yfill be entitled to participate in these ele ctions. 

~bis was re coeni sed in the proposals drawn up by the European 
1 

parliament in the form of a Draft Convention dra\'o'll up in 1960l 
For the purposes of the present Chapter, these proposals ",ere 

notable in tViO respects. FJrst, Article 11 (2) of the Draft) 

provided that Community mierants should be entitled to vote 

in their Member State of origin. Arti cle 11 (3) t in turn, 

stated that where such nigranto were also permitted to vote \ 

in the host Hember State, they could not vote tTIice. Theoe \ 
) 

two paragrc' .. phs seen to indicate a preference for en2.bling 

mig~nts to vote in their Member state of origin. Nevertheless, 

vihi1e the are not expressly granted the right to vote in the 

host Member State, the prohibition of double-voting contained 

in Article 11 (3) suggest that such a possibility was at least 

contemplated. Certainly, the Political Affairs Committee of 

t.he European l'arliament recogni;sed that the grant of such a 

right would be tldtun grand avantage psychologi'lue" 

/ 



I 

2 
for the cause of European integration. 

/ Secondly, Arti cle 12 granted Coomuni ty migrants the right to 
f 
i stand as candidates in the host Me:TIber State on the same terms as 
i 

nationals of that State. This provision was described as "l'expression 

d'u...'l1e volont€' politique indubitablement europeene ll by the Political 
_ 3 

Affairs Committee. certainly, this arrangement would favour 

European integration. Moreover, its practical concequences for 

political life in the ~€mber States would not, one might think, 

have been serious enough to render this innovation unacceptable 

to them. Only migrants who were very well -established and fully 

integrated in the host Member state could hope to command enoUGh 
4 

popular support to win a seat in the European Parliament. Finally, 

while constitutional amendments would be necessary in some Member 

states before migrants could particpate in domestic elections, the 

grant of rights to participate in direct elections could be granted 

by ordinary legislation. Therefore,the Parliament's proposals might 

have been expected to win Council approval vdth little difficulty. 

In fact, however,the Council proved unable to agree on the 
5 

Draft Convention. consequently, in March 1969 the Parliament 

resolved to draw the Council's attention to the possibilty of 
i 6 
, legal action being taken under Article 175 for the latter+s 

failure to act so as to "lay down" the Parliament's proposals 

to the Member States in accordance Vii th Article l38( 3). In response, 

the ~ember states at the Hague Summit in December 1969 announced 
7 

that the COuncil ¥~s still studying the parliament·s proposals. 
-I Nevertheless, it was not until December 1974 that further progress 

\ was made~ At their Summit Conference on 9-10 of this month the 
! 

\ Member Slrtes called for direct elections to be held as soon as 

possible~ 



"..Jy noW, a new set of proposals \'.,ras already being prepared by 

the Parliament, and a new Drc'vft Conventiol1 was drawn up in 
9 

January 1975. The Parliamentary Political Affairs Comnittee described 

the t~:c.:.1t of electoral rights to Community migrants as 

a fundamental issue .of some importance 

both for legitimation of the Parliament 

iand for the ri~hts of those E.E.C. ! ~ 

I citizens residing E'.nd working in other 
\ 10 
Member States. 

On the assumption that this statement reflected the attitude of 

the EQ~pean Parliament towaxds the grant of such rights one might 

have e.."'{pe·cted an approach in the 1975 Draft similar to that in its 

precedent. However, the question of the participation in these 

elections by Community migrants was felt to be one of some sensitivity 

for the Council. Therefore, in the hope of securing a greater 

dee~ee of success for the 1975 Draft than had been en~oyed by the 

earlier version and to maximise the possibility of Council acceptance 

of the new Draft, the Parliament decided to include no reference 
II 

to this. question. 

Under Article 7(1) of the Draft matters of electoral procedure 

were to be left to the natioDal law of the Member States. This 

approach was also favoured by the Member states. themsel~es. At 

(their Summit Conference in December 1975 they decided that the 
I 

! question of migrant participation in in direct elections was a .. 12 
\matter to be determined by national law. However, Article 7(2) of 

the Draft did provide for the new directly elected Parliament to 
-

draw up rules to govern the procedure for future elections. Thus 

the Parliament seems to have accepted that questions such as that 



of migrant participation were best left until after the first 

direct elections had been held. 

The desire of the Parliament to avoid this question at this 

stage was emphasized on 15 September 1976, when Mr BersaDi, an 

Italian M.E.P., p~anned to propose amending the Draft Convention 

so as to make "practical provision" for Community migrants to vote 
13 

in direct elections in the host Member State. However, in response 

to the views expressed by "such a large majori ty of the House", Mr 

BersaDi agreed to withdraw his proposal so as to avoid the 

POSSibilit1
4
0f prejudicing Council acceptance of the Draft 

Convention. 

/ Therefore, when the Council gave its approval to the ])raft 

fConvention on 20 December 1976 in the form of the Act on Direct 
15 

j Elections, Community migrants were granted no right to vote of 

stand in direct elections in the host Member State. However, 

Ancle 8 of the Act, wbich was added by the Council, provided for 

; the prohibition of double voting. This prohibition must have been 
\>.-

included because some Member States had expressed an intention to 

allow their nationals abroad to vote at home, while others intended 

to extend the franchise to Community migrants resident on their 

territory. Subsequently, the CO't'..ncil went further. It was 
( 
f decided O-n an unpublished agreement) that any Member State would be 
J .• 

! allowed, on request, to organise electoral procedures for its nationals 
16 

\ resident in another Member State. The Council, then, preeum&bly 

fe~t that if Community migrants were to participate at all in 
17 

these elections, it should be in the Member State of origin. 

Certainly,. no reference was made to the question of their 

participation in the host Member State. Indeed, the Council 

l warned the Parliament that any intervention by the latter in this 
18 

area could delay the holding of the elections. 

As a result of the Council's policy, each Member State was for 



the moment left free to decide whether or not to grant Communi ty 
migrants the right to participate in direct e' -e to ° . ~ c 10n6 1n the host 
country, provided only that dual voting could UJt be permitted. In 

these circumstances, the Member States proved on the 11hole reluctant 

to grc,n~ such rights to migrants. Subject only to the following 

three exceptions, Communit,y migrants were denied the right to 

participate in direct elections in the host country. First, Irish 

ci -t1 zens resident in the Uni ted Kingdom were alree.d.y enti tIed to 

participate fully in domestic Parliamentary and local government 
19 

e1ections. This entitlement was simply extended by the European 
20 

ASsembly Elections Act 1978 so as to cover direct elections. A 

similar privilege v~s not granted to migrants from other Member 

states partly because of the practical difficulties involved in 
21 

doing so. It ~~s also felt that if migrants had sufficient 

connection wi th the United Kingdom to justify the grant of such 

rights, they would have become naturalised and so qualified for the 
22 

", franchise in the normal .my. Honever, the then Home Secretary, Boy 

Jenkina, did state that once the first direct elections had been held, 

~., the arrangements might be 'refined" 60 as to enable migrents to 
~3-

~'participa.te in future elections. This remar~:: SUgbests that, like 

' .. , tile European parliament itself, those in the Member states who felt 

"some sympathy for the idea of migrant participation regarded this as 

t'>an issue to be subordinated t~ the need to ensure that direct elections 

should be held at all. Secondly, the Il'ish European Elections Act 

1977 permitted Communi ty migrants resident in the Republic to vote 
24 

there. Thirdly, Community migrants were peroi tted to exercise 
25 

vot1:118 rights in dire ct elections in the N'etherlands. Apart from 

f5~''\(.'the8e three exceptions, no' provision was made for Community migrants 
f~;ft}· < 

to participate in direct elections in the host Member state. 

~p:: The COuncil, therefore, has been happy to leave the question of 
'. -1. 

~;'i; t: 

~;i."mig:re.nt participation in direct elections to the .. Member States 

Consequently, the only achievements in thiS area have 



resulted iroD the positions lUulaterally adopted by three Member 

states. These achievcments~have been far more limited than those 

envisaged by the European Parliament in its proposal of 196°. 

l It has, hor;ever, been argued that failure tm allow a Community 

,:migrant to participate in these elections may render a I,~ember State 
26 

:,,1n breach of Article 7(1) of the Treaty. If in an apprmpriate case 

the Court of Justice were to accept this argument, the Council's 

preference for leaving the matter in the hands of the individu~~ 

Member states might be frustrated. However, in 1974 in Walre.ve and 
27 

Koch - the case of the cyclists' pacemaker - the Court ruled that 
-

Article 7(1) of the Treaty only prohibited discrinination in the 
28 

economic field. Therefore, it is doubtful whether the Court would 

find that this provision was relevant to the question of electoral 

rights. 

Nevertheless, the ques~ion vdll presumably be re-examined by the 

new directly elected Parliament, when it comes to draw up proposals 

for a uniform electoral proced!lXe in accordanoe with Article 7(2) of the 

Act on ]drect Elections. The new Parliament may well be rather more 

forceful than its predecessor, which lacked a direct popular mandate. 

Its proposals. may, therefore, be expected to approach the question of 

migrant participation ~ ~rect eJ.ections in such a way as to pose a 

challenge to the Counci1's preference for reserving the question fdr 

the individual Member states themsel~es. 

tici ation in Local Elections in the Host Member state. 

Durin.z the 1970S the ques,tion of migrant participation in local 

lections in the host Member state also became prominent. As explained 

in Chapter Three, Commission President Mansholt originaJ.ly proposed 
29 

granting local electoral rights ~8 April 197231 This proposal won 

express support from the BelgJ.an and Italian Prime Ministers at the 

swnmi t COnference in october 1972. It may ·well have been this support 

whiCh encouraged the commission to refer to the matter in ita 



Guidelines For a Social Action Programme of 19 April 1973. This 

document SOUtht concrete action from the Community institutions by 

31 December at the latest to promote migrant participation in the \ 
32 

economic, social and political life of the host Member State. 

participetioll in political life was presumably intended to encompass 

the exercise of certain electoral rights. It is notable that the 

Commission envisaged such rights being granted through action by the 
33 . 

community institutions. The Commission continued to pursue this 

approach, and its Draft Social Action Programme of 24 October 1973 

c.nnounced that an "ini tial programme with regard to migrant workers" 
- 34 

would be drawn up to deal With such matters. 
\ 

This programme was submitted to the Council in December 1974 as\ 
) 

the Draft Actior.. Programme in Favour of Migrant Workers and Their / 
35 

Families. It stated: 

As regards nationals of Member States resident 

in another Member State denial of civic al1d 

political rights seems to be inconsistent 

with the spirit of the principle of the free 

movement of persons and with the political 

objecti ves of the Community vd th regard to 
'36 

European union. 

Thus the COmmission regarded the grant of political rights to 

( Communi ty migrants ace a development of the princip~e of free 

f movercent and as being encompassed by the Community's political 

\objectiveSe Accordingly. the COmmission called for action at the 

community level to grant them the right to participate in local 
37 

elections in the host Mem.ber state by 1980 at the latest. This 

, 
/ 

[approa,ch YiBts supported by the European parliament and the Economic 

~d Social Committee in their respective OpiniOns on the Commission's 

Dra.!'t. The parliament urged the Council to interpret the Draft 
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t 
~' broadly, especially ,".'here poli tical rights were conccrned:

8 
The 

r. 

Economic and Social COmmittee, for its part, called on the Council 

and Commission "immediately to start to work out hOVl it can be 

o.ade easier for migrant workers to exercise voting r:r.shts in the 
39 

:,:ember States where they are employed." These insti tutions, 

therefore, all envisaged action by the Community institutions to 

grant local electoral rights to Community migrants. This approach 

was ~)erfe ctly consistent wi tb the requiremeuts of the 'notion of 

Euro,pe~n ci ti zellship. 
i 
! Eor;ever, the Member states preferred to tackle such matters , 
1 
lin terms of the extension of the rights of national citizenship to 

: to nationals of other 1.:ember State on a reciprocal basis. For this 

:reaso11, the Commillllque issued after the December 1974 Summit 

,Conference called for the establishment of a "Horking Group to 

~tudythe problems raised by the grant of the"rights involved, which 
, 40 
were, of course, terzted "special rightsn. If the Member States did 

prefer such rights to be granted on a reciprocal basis, they would 

naturally feel that the necessary preparatory wo~k should be 

carried out by a body other than the Community institutions proper. 

It was presumably to encourage the Commission to accept this 

approach that the Committee of Permanent Representatives instructed 
41 

(i t to draw up a report on "special rights". This Report, 
i --
f published in July 1975, concentrated on local electoral rights. 

\ These rights were said to include the right to vote and stand as 

\ a ce.ndidate in. local elections as well as the right to hold public 

\Office at the local level. The last-mentioned right was necessary, 

because the posts held by persons elected at the local level were 

f'requently regarded as public offices. Moreover. 1 t would be 

illogical to alloW migrants to become elected representatives 

I 

I 
I : 
I 



responsible for policy-making at the local level, while prohibiting 

them from becoming local government officials responsible for 
42 

impleIilenting policy at this level. 

1 ",,, 
- - i <-

The Commission then went on to consider whE.t legal b2.sis for 

granting such rights could be found in the Treaty. The Commis~ion 

fel t that since the granting of such rights was not vi tal to the 2.ios 

of the Treaty in its present form, resort to Article 235 was 

precluded. Instead, an ad hoc legal instrument could be adopted, 
43 

possibly in the form of an amendment to the Treaty under Article 236. 

Thus the Commission agreed that a major role should be allotted to the 

Kember states thems.elves, and it was presumably for this reason 

that a restrictive interpretation of the scope of Article 235 was 

adopted. Nevertheless, the Commission did take the view that the 

(

grant of local electoral rights could be regarded as the logical 

result of the principle of equality of treatment in community law. 

Consequently, the Commission insisted that whatever legal procedure 

was adopted, the community institutions should participate as far as 
. 44 

po Bsi bl,e. 

In fact, however, the Commission's role has been deliberately 

The eouncil's Resolution of 9 February 1976 on the Action 

Programme in Favour of Migrant Workers and Their Families made no 

re~erence to the proposal contained in the Commission's ~ft 
-

\ 
regarding local electoral rights,. Instead. the· study being carried 

45 
\out by the Working Group on Specj.a.~ Rights was exp~sslY approved. 

(Moreover, the chairman of this Group has been provided by theCouncii 

lratber than the COmmission, though the latter has been able tm 

present its views to the Group. Thus at this stage the Commission 

lo.at the ini tiat:Lve and was lel't i'or the moment to concentrate on the 

poasi.b11ty of establishing local consultative councils oi' th26 sort 

a.~ea.dt existing in some Member states to represent migrants. 



Li tt.1e ini'ormatioll has been published concerning the discussions 

o~ the WorKing Group. It has not yet pub.liShed. a report or proaucea. 

~, '%. 
~. I J 

allY concrete proposa~s. Consequent.lY, the European Par.1~amen~ in itS) 
4'/ 

Resolu!;io!J. Ol. November .1';)7'1 called Oll the Commission to re&o.iu lihe 
I 

1ui1j~a1i1ve a:J.u sUDwi-c a proposal to 1ihe Counci.l u.nuer Articl.e 2,j or I 

~)O I or b~"'8.111aJ.15 10 ccl..l ele c~oral righ-cs to Comr:nllu ~y migr'O.!n,t3. 
/ 

The COnuIUssiou has cer'"Gainl.y con-nnuea liO s'"Guay '~J.le mat1;er and. llas 
48 

1a.en1i~1.1ea '"Gue ~eg~.1 prOU.lens invo.1vea in the grant of such rights. 

These problems concern the question wbether dual voting should be ~ 

penni tted, \7hether the exercise of electoral rights should be subject 

to residence conditions, and whether migrants should be obliged to 

vote in Member states where voting by nationals is compulsory. In the 

Commission's view, any proposal it may submit will have to tackle 

these problems. Moreover, the Commis~ion recognises the constitutiona~, 

difficulties involved, since five Member states would have to amend 

their Constitutions to enabl.e migrants to enjoy full local electoral 

rights •. Therefore, once agreement is reached in principle on the 

grant of such rights, the Commission feels that there should be a 

\ 

l , 
\ 

\ 

delay of three years to allow the ne ce ssary consti tutional amendments / 
//1 

If these problems can be satisfactorily resolved, the to be made. 

Commission feels that action may be possible under Article 235. In 

coming to this conclusion,the Commission bas relied on the evolutionary 
49 

approach to the Treaty adopted by the Court of Justi ce. Thia 

approach is, of course,well illustrated by the way in which the Court 

has been extending the competence of the Community in the external 
50 

rel.ations field. By relying on the, Court's evolutionary approach to 

the Treaty, the Commission now feels able to argue that the grant of 

l.oesl. electoral rights is sufficiently closely connected With the 
principle of free movement and the Community's polit1eal objectives 



51 
set out in Article 2 to justif.y resort to Article 235. Thus the 

Commission has modified its, posi tion since 1975. In the present 
vlri ter' s vie\',', this modification may be attributed not merely to 

the evolutionary nature of the Court's approach to the Treaty but 
-

also to the failure of the Working Group ·~o make concrete progress 

regarding the grant of local electoral rights. The Commission may 
I 

well have concluded that progress will only be made if the Communi ty/ 

institutions themselves take the initiative. 

Conclusion. 

I The parliement and the Commission have sought to grant elec·Go:.r::-.l 
t 

fights to Community migrants through action at the community level. 
I 

(The Council, however, has preferred to leave such matters in the hands 

of the uember States themselves. Thus the Parliam.ent was deterred from 

proposing the grant of rights to participate in direct elections in the 

host l:IeDber States by fear of prejudicing Council agreement to hold 

these elections at all. l.:oreover, the Council rejected the 

Commission's call in the 1974 Action Programme for the grant local 

electoral rights and favoured the study being carried out by the 

Working Group on Special Bights. 

11evertholess, the new directly elected European Parliament may be 

expected to propose the granting of rights to participate in future 

direct elections in the host Member State ",'hen it comes to draw up 

proposals for a uniform procedure to govern these elections under 

Article 7(2) of the Act on Direct Elections. The directly elected 

Parliament may be expected to be rather more forceful than its 

purely nominated predecessor in presenting its proposals to the 

COuncil. Moreover, it need no longer be deterred from pressing its 

vie'','s by fear of prejudicing the holding of direct elections at all. 

\' In-B.'dd1tio14. :the Commis-sion now seems ready to submit a 
rropo",,~ to the Council on local electoral rights. The timing of 
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any such proposal will presUID8.bly depend on how far v..greement can be 

reached in the "iio11 1dng Group on the problems involved and on the 

Council's response to the Commission's proposal of July 1979 for 

extending the personal scope of free movement to cover all COI:lmunity 

ru:tionc.ls. If the Council approves this latter proposal, it ,would be 

naturel for the Commission to present a proposal regarding local 

electora: rights so as to go further in giving effect to the notion of 

European ci ti zenship. 
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'_':_e c'r'e::'.ti02.1 of.' HI" .. 10pn....,' '..L' • , 
- - .l. -"~ .... c-_1 C1.II1. ZC::C.J.}? :"cquires not o111y the 

C.~GvGlo~x.:e::J.t of ~jl~bst2.~ ti ve 12.'"/ e1'400d./i:lt; t~::.e richts c.;.l1d frcedo~:lS 

E:.1tEiled but 2100 the ~w2,i12.bili ty of pl'ocedures to e::1.sure th2.. t the 

::G;~~ber States fully I'esu_eet +1_1;S la,-.' ;Y1 ')l"o>eti e " .... • ..L.. .!; c. _ C • If [,.:0.:.<1 i.he ~1 

T\ 11.'" ;c!:11 1.' 0'" ts r: --. ' ,- ,'--, - ~ ~o- G..L ~_ r bll ~~e l~lI~~uUceQ, 

pl'(;cise1~' tlla t c·.~ly cie!.1i2.1 of these rights to a CO::~:1Ulli t;y 2.:c'Uonc.l 

by a Ee:~:ber St~~ te '-;Ol1~cl 2.:;,ount to e~ clear de!.11.J.!.1cia tion of i-cs 

obligatio::1..J l.mder Co mm u:.li ty 1ar;. ~he resul til1g si tuation "I,ould be 

more 1L:ely to e.dmit of a po1iticBlt:l.la.n a lecal solution. ::oreover, 

'the developIlents that he.ve occl1red iD. freeclor..: of ~'Jove~ellt have 

no t, except i:!1 one respect, proved co~troverE;ie.l ~~l1d have e2.1COU!ltel"ecl 

little resist2~ce froe the ::1.2tion~1 authorities. Eo~ever, tbe 

develo::'Le::'lt of tlle la\'[ bovel'rli :1t; t~1.e circ\L:lstances in which IJember 

states :-:,2.y res t:i.:'iet this freedo~ 2,:1<1 thus exclude or expel 

be:neficir.ries marks an ii:1portC'.::t s'~ep tor.'E'.l"do the introduction of' 

freed.or..: of poll tical activity for Con,:lU!.li ty nationals. C1euii.11y, 

t}:is is [. cO::1toversir-.l aspect of the develoix:en'GE in freedom of 

mcver.le::'1t. Fu.rther:f:Ore , tIle releV£'.l:t Co!_:nU!li ty Imv is at prese!1t so 

ill-defined that the precise exte~t 0f t~e restrictions on State 

actio:A
_ is uJl-:ertain. 'I'm s u;'''lcertainty, combined Vii th the inherent 

se:: si 'i:ii vi ty of the icsues rc:.ioed for :,:ler:ber stc.:tes, has :;::e2~nt that 

sevel."'E.l proble:ns have e.rise!1 regarCi!lg 'che c:.yplication of this la\,i, 

pal'ticulal'ly in the Uni ted l_i!1gdou. 

~he Ar~~~69 Procedvxe --The tasl:s of the European Commission ere set out in Article 155 

of tile Tre2.ty. In p2.rticular, it is provided that the 

co:',miosion "shall ensure" the a.pplication of Communi ty law. 

The vlording of Article 155 Y.lould seem to be such as to impose a 
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broad obligation on the Commission to take action to this end. 

Certainly, the Commission accepts that as a result of this 

1 

provision it is under a duty to P.ct as "gul?rdian of the Treaty". 

Usually the reason for the non-application of Community law 

will be that a Member state is in breach of its terms. In such 

case the Commission is equipped w1 th a pO\7erful v;eapon in 
3 

Article 169 of the Treaty. Article 169 states: 

If the Commission considers that a 

Member State has failed to fulfil 

an obligation under this Treaty, 

it shall deliver a reasoned 

opinion on the matter after 

giving the state concerned the 

opportunity to submit observations. 

If the State concerned does not comply 

vdth the reasoned opinion within the 

period laid down by the commisBion J 

the latter may bring the matter 

before the Court of Justice. 

A failure to fulfil an obligation may for the purposes of 

the above provision be deduced from positive action by a 
4 

legislative, administrative or. judicial organ of a Member 
5 

state aa well as from an omission to act on the part of 

these organs. Moreover, a re1evant obligation may be 

2 

11 

il 
,I 
'I , 
,i 
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found not only in the provisions of the Treaty itself but also 

in Regulations, Directives and Decisions enacted by the Council and 

Commission and in judgments delivered by the court of Justice. In 

addition, action under Article 169 is generally thought to be 
6 

possible where a .general principle of Community law is infringed. 

Therefore, the scope of the Article 169 procedure is in theory very 

broad. 

As for the substantive Community law governing the exclUSion or 

expulsion of Community migrants, this consists of two elements: 

Articles 2(2) and 3 of Directive 64/221 and the jurisprudence of the 

Court of Justice regarding public policy. The Article 169 

procedure is certainly available where a Member ~tate infringes this 

Directive through the action or omission of a national legislative, 

administrative or judicial organ. ~imilarly, this procedure would 

seem available to enforce the relevant jurisprudence of the Court 

of Justice. There are two possible legal bases for this view. 

Since this jurisprudence represents an interpretation of "public 

policy" as employed in Articles 48l3) and 56(1) of the Treaty, a 

failure on the part of a national legislative, administrative or 

judicial organ to comply with it would constitute an infringement 

of these ~reaty provisions. Alternatively, this jurisprudence may 

be regarded as embodying a numbe! of general principles of 

co~unity law, in particular, the principle of proportionality. 

Action under Article 169 is thought to be possible in the event of 

there being an infringeillent of a general principle in its own 

right. Therefore, the Article 169 procedure is in theory a means 

whereby the Commission may seek to enforce fully the whole of the 

.9ubstantive community law governing the exclusion or expulsion of 

community migrants. 

However, a number of practical restraints upon resort to this 

procedure exist. First, the procedure does, it should be noted, 
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represent a considerable advance on tradi tional international 12.w, wl.d.ch 

usually leaves matters of treaty enforcement to be settled among the 

contracting states themselves. It is true that Article 170 does enable 

a I.:ember state to bring such a dispute Vii th anl)ther ~.lember StE'.te before 
7 

the Court of Justice. HOr/ever, Article 169 enables an independent 

community body, the Commission, to invoke the compulsory jurisdiction of 
8 

the Court of Justice against a defaulting Member State. Thus resort to 

the Article 169 procedure may be a matter of some sensitivity to the 

Member state concerned. Accordingly, action under Article 169 should 

not be lightly undertaken. 

Secondly" the execution of a series of acts by Community institutions 

is envisaged by this: procedure. First of all, the Commission must form 

a. conclusion as to whether there has been a breach of Community law. 

If the CommiSSion "considers" that there has, the Member State 

concerned is then to be given an opportunity to submit observations. 

Next, a reasoned opinion is delivered. This opinion contains a 

s.tatement of the alleged breach and of the measures which the CommiSSion 
9 

requires the Member State to take in order to remedy it. The Commission 

also specifies a date by which these measures, are to be taken. If the 

matter is not settled by the date so specified in accordance with the 

reasoned opinion, the Commission may invoke the jurisdiction of the Cour1 

of Justice under Article 169(2). In the event of the Court finding 

against the Member state concerned, the latter is bound by Article 171 tc 

take the necessary measures to comply with the judgement. It will be 

apparent, then, that the procedure is rather c~~bersome and time

consuming. consequently, it is doubtful whether the Commission would 

have adequate man-power to utilise the Artlclel~69 procedure each time a 

Member state commits a breach of Community law. 
Thirdly, the judgement delivered by the Court of Justice under 

.1Tticle 169(2) ls declaratory only, and no sanctions are put at t:i::.e 

COmmiSSion's disposal in order to ensure respect for the judgement. 

Thus in Qommiss1on v. Italy (1968) Advocate-General Roemer described 



11 
this procedure as a "weak instrUJ·'ent!'. In fact, if the Member State 

I "" -. :...' 

concerned fails to respect such a judgement, the Commission can do little 

more than seek a further declaratory ruling under ArtiDle 169, this time 

for breach of Article 171 of the Treaty. The latter provision obliges 

a l.:ember State to take the 'hecessary measures" to comply with an Article 

169(2) ruling. In 1968 the Court ruled in an Article 169 action that 

in imposing a tax on the export of art works Italy had infringed 
12 

Communi ty law. When Italy failed to comply with this ruling, the 

Commission brought a further action, this time for breach of A~ticle 

171. Italy then abolished the tax before the Court was able to deliver 
13 

a second ruling. Thus reGort to the Article 169 procedure will only be 

effective where the Member state concerned is prepared to comply with a 

purely declaratory ruling by the Court of Justice. Consequently, this 

procedure may not be an appropriate means of tackling a sensitive 

situation. 

These three factors would suggest that while the scope of the Article 

169 procedure may in principle be extremely broad, its scope in 

practice may be ra'~her more limited. This distinction betvleen the 

theoretical and the practical scope of Article 169 raises the question 

of the degree of discretion enjoyed by the Commission as regards resort 

to this. proceo.ure. 

COmmission Discretion As Regards Resort to the Article 169 Procedure. 

i) the wording of Article 169. 

When interpreting Article 169 commentators usually emphasize the 

distinction between paragraphs one and two. The former paragraph states 

that the commission "shall deliver a reasoned opinion", while the 

latter states that it "may bring the matter before the Court of Justice" 
-

if the Member state concerned does not comply with the reasoned opinion 

within the period specified by the Commission. ThuS it is often argued 

that whenever the Commission "considers" that a MelJlber state is in 

breach of Community law, it is obliged to deliver a reasoned opinion 

a.:fter, of course, giving the Member State concerned an opportunity to 



14 
sub]',i t observatio:1s. If the ::ember state fails to t2.: .. e the mee.surec 

outlined in this opinion VIi thin the period specified, the Co~r.mission then 

e~1joJrS discretion under par2.graph two ['.s regards brincinv the matter 
15 

before the Court of Justice. 

1'here can be li ttle doubt that paragraph tvlO does conier discretion 01:" 

the Commission. Eor,'ever, the view that p:::.re.graph one obliGes the 

COI!lmi ssion to deliver a reasoned opinion 'whenever it 'bonsiders" e. ll;er::ber 

State to be in breach of community law may be cri ticised on triO grounds. 

F'irst, no such obligation can arise, unless the Commission "considers" 

th2.t a breach has occurred. Hence, a subjective and undefined power of 
16 

appreciation is left to the Commission. Presumably, the Commission also 

enjoys similar powers to appreciate the observations submitted by a 
17 

llember state prior to the delivery of a reasoned opinion and to decide 

on the measurs which the opinion will stipulate sholud be taken for the 
18 

breach to be remedied. Technically such powers may nmt constitute 

discretion, but the effective distinction is slight. Secondly, no time

limi ts are lcid down in paragraph one. As a result, the Commission would 
19 

seem free to select the date for the delivery of the reasoned opinion. 

Through indefini te de12.y the Commission could largely frustrate the 

significance of any obligation that ~ight be contained in paragraph one. 

In vie\'l of these i'~ctors, the wording of Article 169 alone would a.ppear to 

offer only uncertain guidance aa to the degree of discretion enjoyed in 

practic.e by the CommiSSion as rega~ds resort to the enforcement procedure 

contained in this provision. 

ii)the jurisprudence of the Court of Justice. 

The court of Justice has never ruled that Article. 169(1) obliges the 

Commission to deliver a reasoned opinion Whenever the latter "considers" a 
20 

Member state to have infringed Community law. Rather, the procedual role 

of paragraph one has been emphasized. In 1969 the Court handed down a 
21 

relevant ruling in E.C.Commission v. Italy, a case which dealt 

With the legality of an Italian 

I 

,I 
, 

,; 
'! 

.! , 



turnover tax on wool imports. The Court referred to the importance 

of the Article 169 procedure and, in particular, the consequences 

of an adverse judgment under Article 169(2) for the Member :;)tate 

concerned. In fact, the Member ~tate would be obliged under 

Article 171 to remedy the breach. For this reason, said the uourt, 

the Article 169 procedure "is surrounded by guarantees which cannot 

be ignored: l • These"guarantees" would seem to be the opportuni ty for 

the Member ~ta te concerned to submi t observa. tions to the Commi f)sion 

before a reasoned opinion is delivered and to receive in this 

opinion a. brief statement of the alleged breach. ~he purpose of 

these "guarantees" waS taken to be the safeguarding of 

'the rights of the Member btate to put 

forward its argument in defence based on 

complaints formulated [in the reasoned 
22 

opinion J ... . 
Therefore, paragraph one, and in particular the requirement that a 

reasoned opinion is delivered, was apparently regarded as being 

designed to ensure that the Member ~tate is able to defend itself 

in an action before the uourt of Justice under paragraph two. It 

is notable that in coming to this conclusion the court referred to 

the possible serious consequences for the Member state of an adverse 

ruling under Article 169(2). Thus the Court may well have been 

influenced by the novelty of the Article 169 procedure as compared 

with procedures available in traditional international law for 

settling disputes between State parties to a treaty. 

~he function of Article 169(1) seems, then, to be an elaborate 
23 

means of ensuring respect for the audi alteram partem principle 

of natural justice. Consequently, this paragraph seems to be 

interpreted not as obliging the Commission to deliver a reasoned 

opinion against any Member State "considered" to be in breach of 

community law, merely because that State is considered to be in 



breach of community 18.\';. Rather, it is seen as layinG down certain 

procedu:.;-a.l condi tions which must be met before the Commi 66ion may invoke 

the jurisdiction of the Court of Juotice ai;2.inst a Hember state 

"considered" to be in bre2.ch of Community la.w. The procedural role of 
-
Article 169(1) is also underlined by the fact that no.action taken by the 

Commission, including delivery of a reasoned opinion, under this paragraph 
24 

has "any binding force" upon the Meillber state concerned. 

Nevertheless, although no obligation to 2.ct 2.gains"li a 1,:ember State has 

been deduced from Article 169 itself, this does not mean that the Co,nmission 

is left with complete discretion as rega.rds resort to the enforcement 

procedtrre contained in this provision. In E.C.Commission v.Luxembourg and 
25 

Belgium in 1962, ,"lhere the Commission brought an action 2.G2.inst these two 

Member States for increasing the duty levied on the ii:r3ue of import licences 

for gingerbread, the Court of Justice stated: 

As the Commission is obliged by Article 1~5 to 

ensure that the provisions of the Treaty are applied, 

it cannot be deprived of the right to exercise an 

essential pov,'er which it holds under Article 169 
26 

to ensure that the Treaty is observed. 

Article 155, then, ~s seen as obliging the Commission to ensure the 

application of Community law, and Article 169 as providing a means whereby 

the commission may fulfil this obligation. One might conclude from this 

that the com~ission's discretion as ~egards resort to the Article 169 pro

cedure Vlould be affected by the obligation recognised in Article 155. 

certainly, this possibility may have influenced the Court in a 
27 

subseque~t ruling. In E.C.Commission v. France in 1971 the 

Commission brought an action against France under Article 141 of 
28 

the Euratom Treaty. Article 141 of the Euratom Treaty is 

identical in its wording and function to Article ~69 of the 

E.E.C. Treaty. Thus the above case may for the purposes of the 

present Chapter be treated as if it had involved an action under 



Article 169 of the latter Treaty. The defendants in this Case 

argued that it was now too late for the action to be brought. 

The Court rejected this argument saying that such an action 

The Court 

does not have to be brought within a 

predetermined period, since, by virtue 

of its nature and its purpose, this 

procedure involves a power on the part 

of the Commission to consider the most 

appropriate means and time-limits for the 

purpose of putting an end to any 
29 

contraventions of the Treaty. . 

here indicated that the "nature" and 11 purpose" of the 

Article 169 procedure mean that the Commission must enjoy a 

certain discretion as regards resort to the procedure contained 

in this provision. however, this discretion is not unlimited. 

It must be exercised so as to choose "the most appropriate means 

and time-limits" for ensuring the application of uommunity law • 
. 

unfortunately, the Court did not elaborate upon these points. 

~ 'f""' 
.'. " 

However, the submission of Advocate-General Roemer is more 

informative. He began by referring to a number of important 

features of the Article 169 procedure. Action under this provision, 

argued the Advocate-General, "naturally puts in issue to a. certain 

extent the prestige of the Member ~ta te concerned." Moreover, it 

constitutes a last resort, which cannot be employed on every 

occasion when a breach of Communi ty law is commi tted by a Member 
30 . 

~tate. Finally, there are no sanctions available to ensure that 

a judgment delivered by the Court under Article 169{2) is 
31: 

respected. It was presumably such points that the Court it~elf 

had in mind when it referred to the "nature" of the Article 169 

procedure. On the basis of these pOints, the Advocate-General took 

the view that the Commission must enjoy a degree of discretion as 



regards resort to this procedure. However, far from assuming 

that this discretion is unlimited, he discussed the sort of 

circumstances in which it could be exercised: where the 

Commission was attempting to achieve a.n informal or "amicable" 

...... -""',,""' 
, , ,) 

solution where only relatively slight breaches of Community law 

were involved, where a new legal enactment was anticipated or where 

use of the Article 169 procedure might inflame a politically 

sensi tive situation. Provided such considerations were present, 
32 

he concluded, the commission might IIprop,erly" exercise discretion. 

It was presumably considerations such as these which the Court had in 

mind when stating that the Commission enjoyed a power to choose lithe 

most appropriate means and time-limits" for the purpose of ensuring 

the application of community law. In this Case, then, Advocate

General Roemer laid down clear, but not necessarily exhaustive, 

guidelines within which the Commission is to exercise its discretion 

as regards resort to the Article 169 procedure. Moreover, the Court 

of Justice, albeit in a rather cryptic manner, seems to have 

apPl'oved the Advocate-General's view. 

TWO years later a further guideline was offered. 
33 

In Geddo 

the court gave a preliminary ruling concerning the imposition of an 

Italian tax on rice. In his submission Advocate-General Trabucchi 

argued that where the commission comes to the conclusion that a 

breach of Community law has occurred, it 

must take the most approp_riate steps r to 

remedy i tJ including, where appropriate 

the procedure provided for in Article 169. 

Like the Court of Justice in l:j.Q.Comm1ssiou v. j'rance(above), the 

Advocate-General emplo~ed the term "app_ropriate". Later he 

revealed the significance of this expression in this context. 

He stated that the Commission was to remedy the breach 



with all the means at its disposal including 

if need be the method provided for in Article 
35 

169 • 

Resort to Article 169, then, is "appropriate" when it is needed 

i.e.,necessary, to remedy a breach of community law. lt is only 

in such circumstances that the Uommission is obliged to employ the 

Article 169 procedure. ",here the application of Communi ty law 

may be ensured without resort to this procedure, the Uommission is 

not obliged to employ it. ~his view may be compared with that of 

Advocate-lTeneral Roemer in E.C.uommission v. J:1rance. 'l'he latter, 

it will be recalled, stated that the Uommission did not have to 

employ the Article 169 procedure where a new legal enactment was 

awaited or where the uommission was attempting to achieve an informal 

solution. In either case the application of community law might be 

ensured without resort to Article 169, and action under this 

provision could not be described as being necessar,y for this purpose. 

~hus the views of the two Advocates-lTeneral are essentially similar, 

though by concentrating on the criterion of necessity Advocate-General 

Trabucchi expressed his opinion in a rather more generalised way than 

did Advocate-General ~oemer. Both Advocates-General appear, 

therefore, to have laid down certain guidelines within which the 

commission is to exercise its discretion as regards resort to the 

Article 169 procedure. 

These guidelines seem to have been put forward on the basis of 

a premise to the effect that there is a limit to Commission 

discretion as regards resort to the Article 169 procedure. 

Unfortunately, neither the court of Justice nor the Advocates

General have explained explicitly the legal basis for this premise 

itself. lt might be argued that it is based on the Obligatory 

wording of Article 169(1). However, the Court has interpreted this 

paragraph as laying down procedural requirements to be met before 



l~O 
the Coomission !IlQy invoke its jurisdiction under Article 169(2) 

rather than as obliging the Commission to act aC2.il1st any l.1enber 

stG,te 11 considered" to be in breach of Community lay,'. Moreover, 

while the guidelines. offered by the two Advocates-General seem to limit 

Co:nmission discretion even as regards reference of a dispute to the 

COU1"t of' Jus·Gice under Article 169(2), the obligatory nature of 

Article 169(1) Et most may only affec·~ the earlier stcges of the 

enforcement procedure. Consequently, it does not seem that the 

legal basis for the guidelines is to be found in Article 169(1). 

On the other hand, Article 155 has been recognised as obliging 

the Commission to ensure the application of Community law. 

Logically this obligetion could well require the Commission in 

certain circumstances to employ the Article 169 procedure ~nd even 

to refer a dispute to the Court of Justice under paragraph two of 

this provision. The Commission did, in fact, seem to accept that this 
36 

might be so ill E.C.Commission v. Italy in 1968. In the present 

writer's view, therefore, it is the obligation contained in Article 

155 t~at has fOl~ed the basis for the position taken by the 

Advocates~General and,at least implicitly, by the Court of Justice 

that discretion as regards resort to the Article 169 procedure is 

not unlimited. More particularly, it is the Article 155 obligation 

which seems to have formed the legal bas~s for the guidelines laid 

down by the Advocates-General within Which Commission discretion 

as regards resort to the procedure is to be exercised. 

It is true that the restrictive conditions for locus standi in 

Article 175(3) of the Treaty offer individuals and private bodies 

little opportunity to challenge a.failure on the part of the' 

commission to respect these guidelines:? Nevertheless,. the existence 

of such guidelines could be invoked by those seeking to persuade the 

the commission to act under Article 169. Moreover, the possibility 



is not excluded that another Community institution, such as the 

Parliar:ent, could under paragraphs oue and two of Article 175 seek 

1:.-1 

to compel the Commission to employ the Article 169 procedure in accord

ance with these guidelines. 

It is, therefore, against a background of limited 

discretion reG"ard.ing re::-~ort to Article 169 that the Commission's 

efforts to ensure respect for community law governing the exclusion 

or expulsion of migrants should be judged. 

Commission Action to Ensure Respect for Community 1£.\7 Governing the 

Exclusion or Exnulsion of: Migrants. 

As r..a.s been said, the Dni ted Kingdom administration is empowered 

under the 1971 Immigration Act and accompanying Immigration Rules to 

exclude or e~:pel an alien or non-patrial British Subject when such 

action is "deemed conducive to the public good". As far as 

Community migrants are concerned, the Question arises as to whether 

the "conducive" power is broader than the public policy derogation on 

the basis of which Community law permits the exclusion or expulsion 

of such persons. 

Since 1974 the Commission has been examining the compatibility of 
38 

the Immigration Act and the Immigration Rules with Community law. 

An initial problem which the Commission has presumably considered is 

this. ~bile Community law only permits the exclusion or expulsion of 
. 

Communi ty migrants on public policy grounds, 



Uni ted ~'il1;;clom leGislation per;~i t~ ~ucll [;'ctio:c: to be t.::-.:.E:l'l '..J.lcn 

lIc'ieemeCl to oe conducive to the public Good 11. :":OlllC CO;IL.;Cl'ltntors 

beli eve the la. tter power to be broader t2l8..11 'i:;lw f'ol'der C~;lc;. tc.l.e 

the vi el: tllG t in thi 13 respect Uni tecl ICi:l.:,;do:n. la',',' i C :":"or::'12.lly 
39 

L:1corJpc"'ci ole rii t}.l COillliluni ty lc.y,'. Eor,'ever, tile publi c poli cy 

deroga.tion is bc.sed on the broc.d and irJprecise civil la~ concept 

of' oro.re nublic. Thus viewed in isola.tioil, '~Le public policy 

derogation is not necessarily 2.~!..y n2.rl~o',';e~ thr.l::' 'i:;~le "condUcive" 

pOYler in Ul1i ted }~ii.l[;do:J law. 

It is only \'.'hen vie· .... ed in t:iJ.c conteJ:'t of the developments in 

Comn:u::1ity law discussed in Ch8.pter Five t~l8.t it mEy become so. 

~herei'ol~e, the real problem is nhetller i;1:.e IIcol'lducive ll pO\,ier is 

compatible r.i th Dil~ective 64/221 a:ld the relevant jurisprudence 

of the Court of Justice. 

J..s for I:irective 64/221, Al"ticle 189(3) of the T:ceaty provides 

\,;i th reC2.rCL to ['v Di re c ti ve th[';. tit 

shall be ·oL:ld.ing as to the re £:':.1 t to be 

acl:i eved, upon each r.~ej:lber St2. te to Yo"!ll Cll 

it is addressed, but shall leave to t:le 

llE.. tional authorities the choice of fore 

["nu me t::'lods. 

but ei.:joyecl discretioll as to the manner of its implementction. 

1,10re particularly, Article 10(1) of the Directive itself' requireo 

no 1.10::ce them that the !':ember st:::.t'es tr.l:e the IImeas'LU'co necesoaryll 

to implement this Directive. 

Hoy,'cver, it is not clear rihether the Ulll ted ~:il"l.:;dom han ,in fo.ct, 

t8.:::en any ouch neanv.ren. In Van Du.yn in 1974 the Commission noted 

ttH?t the U:1i ted I:inc;dom had not "adopted the wordi48 of' Article "3 

[of Directive 64/221 ] to achieve the desired result". Six years 

later neither the Immigration Act nor the Immigration Pules have 



been amended in implementation of this provision. lndeed, no 

published measure has been enacted in the United Kingdom for this 

purpose. !7evertheless, the possibility remains that the Directive 

has been implemented by an amendment to the secret immigration 

instructions issued by the Home ~ecretary to guide immigration 
41 

l~:') 

officers in applying the Immigration Rules. If this is so, then 

two rulings of the Court of Justice may be pertinent. 
42 

In E.C.Commission v. France in February 1973 the Court of 

Justice was faced with a Case involving Article 3(2) of the French 
43' 

Code du Travail Maritime. This provision, which limited the 

proportion of migrants who could be employed on French merchant ships, 

had not been amended formally to comply with the requirements of 

Article 48(2) of the Treaty and Regulation 1612/68. Instead, verbal 

administrative in~tructions had been issued to the effect that 

Article 3(2) of the ~ode should not in practice be applied in the 

case of Community migrants. The Commission requested Fnulce formally 

to amend this provision and, since such amendment was not forthcoming , 

initiated an Article 169 action against France, which was referred 

to the Court of Justice in 1973. The Court felt that the failure to 

amend Article 3(2) of the Code would leave Community migrants 

uncertain as to their legal position. Such uncertainty constituted 

an obstacle to the free movement of persons. Consequently, the 
44 ., 

court found France to be in breach of Community law. This ruling 

may be of significance to the Uni ted Kingdom. Presumably, the 

commission could argue that even if Ddrective 64/221 has been 

implemented by a secret amendment to the immigration instructions, 

communi ty migrants might in the absence of formal implementation 

feel uncert~in aB to their legal position in the United Kingdom. Thus 

the failure of the United Kingdom formally to implement the 

~rective could be regarded as a breach of Community law. 
45 

Moreover, in Jean Noel Royer, a Case concerning the non-

compliance of a French migrant with Belgian immigration regulations, 



the Court Of Justice stated: 

The freedom left to the l,:er.:lber States 

by Article 189 as to the choice of 

forms and methods of imple~entation 

of directives does not affect their 

obligation to choose the most 

appropriate forms and methods to 

ensure the effectiveness of the 
46 

directives • 

~,~ember States are, then, obliged by Article 189 to implement Directive 

64/221 in the manner most appropria~e to ensure its effectiveness. 

In view of these two rulings, it would seem that resort to the 

Article 169 procedure is still open to the Commission, even if 

Directive 64/221 has been implemented ill the United Kingdom by means 

of an amendment to the secret immigration instructions. The Commission 

eould act under Article 169 on the grounds that the legal position 

of community migrants in the United Kingdom has been rendered uncert2in. 

Alternatively,. the Commission could act on the grounds that the United 

Kingdom has failed in its obligation to iir.plement Directive 64/221 in 

the manner most apprpriate to ensure its effectiveness. On the other 

hand, if, as may be the case, no implementing measures at all have 

been taken, then the Commission could institute Article 169 proceedinGs 

for simple failure to take measures in implementation of the 

Directive as required by Article 189(3) of the Treaty and Article 10(1) 

of the Directive itself. 

However, it may be that··the Commission has taken the same posi non 

as' it did in an analogous situation in 1970. Mr }3erkhouwer, an M.E.P., 
47 

asked the Commission in a Written Parliamentary Question about the 
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48 
compatibility of Article 95(4) of the Dutch Vreemdelingcnbesluit 

Yli'~h Article 3(2) of Directive 64/221. The former provision states 

that when a public policy measure is adopted aGainst a Community 

migrant because he has incurred a criminal conviction, the nature 

of the offence ~nd ~he severity of the punish3ent are to be taken 

into account. Article 3(2) of the Iarective, in turn. provides 

that a public policy measure cannot be taken against a Community 

migrant solely on the basis of a criminal conviction. The Commission 

felt that the formal . compatibility or otherwise of the two 

provisions VIas difficult to assess. In these circUJ:J.stances, the 

commission stated that action against the Netherlands under Article 

169 could only be contemplated if the "concrete application" of 

Article 95(4) of the Vreemde11ngenbesluit proved incompatible vdth 

Directive 64/221. 

HOVlever, when the formal incompatibility of national law with 

community law in this field is clear, the Cocmission is prepared to 

insitute proceedings under Article 169. For example, the CommiSSion 
49 

was informed that Article 35(4) of the Dutch Vreemdelingenwet only 

allowed for Rn. appeal against a deportation order where the alien 

concerned has lived in the Netherlands £or at least a year. In the 

case of community migrants th:t:s. condition ,conflicts vd th Article 8 of 

Directive 64/221. At first, the Commission tried to achieve an 
50 

1nfo.rmal solution to this problem. Informal action was, however, 

unsuccessful. Consequently, in 1977 the Commission delivered a reasoned 
51 

opinion on the matter under Article 169(1). 

In the cas.e of the Uni ted Kingdom, the CoI:lI!lission may have taken 

the view that the formal incompatibility of the "conducive" power 

with the Dtrective is not established. Thus the COmmission may prefer 

to examine whether the exercise or "concrete application" of tl:l1s 

power ia compatible with the Directive. It may be for this reason 

the commission has not so far acted under Article 169 in order to 

that 

• 



secure leGislative amendment of Directive 64/221 in the United Lir.gdoill • 
Problems 2.1so occur, however, as rgards implementation of the 

jurisprudence of the Court of Justice regarding public policy. It 

has, in fact, been suggested that Directive 64§~21 should be amended 

in order tot2.ke account of this jurisprudence. The Commission, 

however, wishes to allow the development of this jurisprudence to 

continue. Consequently, the Commission has declined to propose 
53 

such an amendment to the Directive. The need to allow for the 

continued develop:nent of this jurisprudence Vlould also seem to 

militate against action to ensure that it is embodied in national 

implementing legislation. 

F~ these two reasons, the Commission has not so far acted under 

Article 169 to secure implementation of Community law governing the 

exclusion or expulsion of migrants in United Kingdom legislation. 

In these circumstances the manner in which the United Kingdom 

administ:ration employs the "conducive" power against Community migrants 
-

becomes crucial. Advocate-General Warner presumably had this in mind 

in BQuchereau when he said of section 3(5) of the Immigration Act, 

wherein this power is contained, "manifestly that subsection has to 
-

be read subject to considerable modification in the case of a national 
54 

of another Member state of the Community." 

lnitial~y the Uni ted Kingdom administration showed no recognition 

of the fact that exercise o£ the "conducive" power might be 

llmi ted by Community law. For example. in 1971 Mr Sbarples for 

the Home. Office answered a Written Parliamentary Question by 

Mr Cl.arke by saying that as far as could be foreseen, the pow.er 

to exclude or expel aliens from the um. ted Kingdom would be 
55 -

~ffected by accession to the Community. 

TwO years ~a.ter an Irishma.n named McGurran was reported in The 

Times as having been handed a notice by immigration officers 

which stated that the Home Secretary had given directions for him 
I 

;{ 



not to be given entry to 

the ground that ••• [hiS 

conducive to the public 

the United Kingdom on 

exclu~6on ••• ] was 
good. 

This exclusion order contains no acknowledgement on the part of 

the a~~inistration that such action may only be taken vdthin the 

limits laid down by community law. In fact, the order seems to 

conf'irm that the administration regarded the t!onducive" power as 

being unaffected by Community law. 

In May 1973 an exclusion order was served on Van Duyn, the 

Dutch SCientologist. This order stated that 

the Secretary of state considers it 

undesirable to give anyone leave to 

enter the United Kingdom in the 

business of or in the employment of 

that organisation i.e.,the Church 
57 

of Scientology • 

This order was apparently served in accordance with general 

instructions from the Home Office to exclude anyone concerned 

with Scient61ogy. Again, there seems to be l~ttle administrative 

recogni tion of the implications of Community law in this field. 

More particularly, no effort was made to justify the exclusion on 

the ba13is of van Duyn' s. "persona.l conduct" as required by Article 

3(1) of Directive -64/221: 

However, when this case came before the Court of Justice in the 

following year, the latter made it clear that the national 

authori ties could only take action against Community migrants 
58 

w1 thin the limits contained in Community law. Moreover, in the 

same year the Commission announced that it would "make every 
effort to see to it that the treatment accorded Community migrants 

i 

I 
I 
" 



by the British authorities is at lea8t as favourable as that 
59 

provided for in Connnuni ty legislation." Such efforts would 
-

presumably entail action to ensure that migrants are only excluded 

or expe~led in circ~~stances permitted by Comm~~ity law. 

A notable incident soon took place. On 18 December 1974 

an Ita.lian migrant Ylorking in London name Franco Caprino was 
60 

detained pending deportation on "conducive" grounds. Caprino was 

allegedly a member of an extreme left-wing Italian group, Lutta 

Continua, and was a trade union activist. On the basis of such 

facts, the Home Secretary issued a deportation order against 

him under section 3(5) of the Immigration Act. However~ on 25 

January 1975 caprino was released. No explanation for his 
61 

sudden release was ever given, and the role of the Commission 

in this incident, if any, is not clear. However, there may be 

some significance in the answer given by the Commission to a 
62 

Written Parliamentary Question by Mr Glinne et al. The 

Commission stated that it was aware of the action taken against 

Qaprino and referrel the questioners to its earlier assurance 

(qWj.ted above) that "every effort" would be made to ensure 

that community migrants were treated by the United Kingdom 

administration in accordance vii th Community law. The 

~rector-Genere.l of the CommisSion's Legal Service has explained 

that these It:!fforts" 



range from informal contacts and meetings 

between the Commission and National 

administrators drawing their attention 

to any particular problems, to the formal 

procedure laid down in Article 169 of the 
6~ 

Treaty • 

It may be, therefore, that in the Caprino case the Commission had 

such ~'informal contact" vii th the Uni ted Kingdom administration in 

order to point out the "particular problems" involved in his 

proposed deportation. Presumably this would involve a reference 

to the fact that such action may only be taken against a Community 

migra~t in accordance wi th the provisions of Directive 64/221. If, 

in fact, the Commission did so, this would explain Caprinols 

sudden release as well as the meaning of the Commission's Reply to 

Mr.Glinne et al. 

It is also worthwhile to compare the attitude of the Commission 

in the above case with that adopted in the case of the three West 

German Amnesty International delegates, who were excluded from 

France in 1975. It y/ill be recalled from Chapter Four that the 

commission'S Reply to the Written Parliamentary Question of Mesers 

Giraud and Schmidt suggested that the action of the French 

aruninistration may well have been contrary to Co~munity law. 

Nevertheless, the Commission declined to intervene and certainly 

did not contemplate resort to the Article 169 procedure. The 

reason given by the Commission for its inaction was that French 
€4 

legislation in this field complied with the requirements of 

community law. The decision to exclude the three delegates was not 

the result of an administrative practice but was merely an 

individual act of the local authorities. Therefore, the three 
65 .. 

were advised to approach the "appropriate courts". It may be 

noted that the Court of Justice had already rejected the 
-66 

applicability of the local remedies rule in Community law. Thus 



the availability of redress before the national courts did not 

preclude the Commission from utilising the Article 169 procedure. 

However, the Commission exercised its discretion against dOing so 
in this case. The Commission presQmably took into account t~o 

fE'.ctors. First, "only relatively slight effects" on Community law 
-

Vlere directly involved. Secondly, since the three delegates could 

expect to obtain redress in local courts, the Commission illight 

have felt action under Article 169 was unnecessary to ensure the 

application of COl!lI!luni ty law. Therefore, the Commission would seem 

to have e:t>:ercised its discretion within the guidelines laid down by 
67 

AdvocateS-General Roemer and Trabucchi. 

In the Gaprino case, on the other hand, the Commission did not 

suggest that United Kingdom law was compatible with Community law 

20C 

Or that caprino should seek redress in the local courts. Rather, the 

COIDoission may well have seen this incident as an opportunity to 

take informal action to ensure that United Kingdom administrative 

action respected Community law. Therefore, it may be that where 

communi'ty la\"; Governing the exclusion or expulsion of migrants has 

not been implemefited in national legislation, the Commission vdIl at 

least take informal action against individual administrative acts as 

part of its policy o~ ensuring the implementation of the relevant 

community lev in national administrative action. 

In the following year controve!'sy arose over the proposed visit 

of El- ])3,nish film-maker, Jens Thorsen. He apparently intended making 

a film about the life of Christ. Eis proposed treatment of this 

subject was such as to render his visit objectionable to many 

people in the United Kingdom. Consequently, demands were 



directed towards the Government from many quarters to exclude 
68 Thorsen. In October 1976, when questioned about the Government's 

attitude, Lord Harris on behalf of the Ho.ne Office told the House of 

Lords that if the Dane arrived at a port, then, "given the 

backerotll1d~ to this c~se", the matter would be referred to the Home 
u:;., 

Secretary • The "background" to the case could well have been the 

fact that Thorsen was a community migrant. Thus it may be that the 

Home Office now accepted that the exclusion of such a migrant 

involved special problems. Certainly, in the same month 

Dr.Summerskill accepted on behalf of the Home Office that the 

grounds upon which a Community migrant may be excluded are "slightly 

more restricted" than those which allow for the exclusion of a 
'P 

migrant from a non-Community country. On 9 February 1977 Thorsen 

finally arrived at Heathrow. An immigration officer questioned him 

about his visit. Thorsen explained that he wished to make a 

brief visit to promote a film other than the controversial one 

about the life of Christ. However, he did he.ve with him a script 

for the film about Christ. In these circumstances, the immigration 
71 

offiser decided to exclude him on "conducive" grounds. 

The significance of this case is as follows. The questioning 

carried out by the immigration officer seems to have been deSigned 

to discover the precise purpose of Thorsen's visit. Although he 

claimed that he was not coming in connection with his film about 

Christ, his possession of the script for this film may have been 

taken as evidence that this was his purpose. Thus it may be that 

the administration was seeking to justify its action on the basis 

of the particular purpose of his visit, or in other words, on the 

basiS of his "personal conduct." This could suggest that the 

united Kingdom administration waS coming to realise the 

significance of Article 3(1) of Directive 64/221. 

confirmation of this realisation was provided lat~r in the same 

year. In November 1977 a West German, Hubert Meyer, was presented 



with a variation of le£'.ve order, which stated: 

the Secretary of State considers it 

~~desirable and against public policy 

for you ~s an ex-Member of the Waffen S.S. 

to come here for the purpose of promoting 

the publication or sale of a book about 
72 

the Waffen S.S. 

The grounds given for this action relate in some detail to the 

202 

case of Meyer. The order noted that he was an ex-member of the 

waffen S.S. and, more particularly, that the purpose of his visi t 

was to promote a book about this organisation. The reason for these 

details being given was presumably to justify the action-against 

Meyer on the basis of his personal 'bonduct". Certainly, the then 
- -

Home Secretary, r.~erlin Rees, seemed at pains to explain to the 

House of Commons that the action was taken because of the particular 
73 

purpose of Meyer's visit. Therefore, both the terms of the order 

and the remarks of the Home Secretary suggest recognition on the part 

of the 1Jllited Kingdom administration that the "conducive" power may 

only be employed in accordance with ~rective 64/221, in particular 

Article 3(1) thereof. 

However, it is less c~ear whether the action taken against Meyer 

was compatible vdth the jurisprudence of the Court of Justice 

regarding public policy. It may be argued, in particular, whether 

Meyer really constituted a threat to a "fundamental interest" of 

British society or, if he did, whether the promotion of a bool 

constituted "a. genuine and sufficiently serious threat" to such an 

interest. Moreover, there is also the question of whether the action 

taken against Meyer was "necessary in a democratic soiety", given 

that the action uss intended to deny him freedom of expression in the 

Uni ted Kingdom. Such questions, however, involve highly sensitive 

issues, and it is doubtful whether the United Kingdom would react 

favourably to the Commission's ~ising such issues even informally. 
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Therefore, the commission does not seem well placed to ensure that 

the United Kingdom administration respects the jurisprudence of the 

Court of Justice regarding public policy. 

conclusion. 

In ~rinciple, the Article 169 procedure is broad enough to allow 

for ection by the Commission to ensure respect fpr the substantive 

Community law discussed in Chapter 'Five. In practice, however, there 

are several constraints upon resort to this procedure. In order to 

take account of these constraints, the Commission is permitted a 

degree of discretion as regards action under this procedure. 

In its approach to the enforcement in the Un1 ted Kingdom of the 

substanti ve Commun:i ty law governing the exclusion or expulsion of 

Community migrants the Commission has taken full advantage of the 

discretion available to it. The Commission's attitude has, in fact, 

been characterDsed by what Advocate-General Roemer in 

~.C.QommiSsion v. France described as an attempt to achieve an 

"amicable" solution. To this end, the Commission has apparently 

concentrated on informal action designed to ensure that Um ted 

Kingdom administrative action complies with the requirements of 

community 1aw. As a result, the administration now seems to exercise 

the '~onducive" power in accordance with Directive 64/221. The only 
-contribution that the Arti~e 169 procedure oan possibly be said to 

have made to this success is that its very availability may have 
74 

added a certain weight to the Commission's informal action. 

Since the United Kingdom administration now respects Directive 

64/221, the Commission is not obliged to utilise the Article 169 

procedure in order to secure an amendment to the Immigration Act or 

Immigration Rules in implementation of this Directive. 

As for the jurisprudence of the Court of Justice regarding public 

policy, the position is rather less straightforward. The Commission 

is not known to have sought legislative implementation of this 

jurisprudence in the Member states. But since this jurisprudence is 
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still developinG, the situation is analogous to one where a nerl legal 

eno.ctment is awaited. In such situations Advocate-General Roemer 

took the view that the Commission need not utilise the Article 169 

procedure. Moreover, the Commission is not known to have acted so as 

to enforce this jurisprudence at the national administrative level. 

If it were to do so, the Commission might find itself on sensitive 

ground. Consequently, Commission inaction in this respect also is 

compatible with the view expressed by Advocate-General Roemer. 

Therefore, the Commission may well have exercised its discretion 

as regards resort to Article 169 within the guidelines laid down by 

the two Advocates-Genera.l. Nevertheless, the contribution made by the 

commission towards the enforcement of the substantive Community law 

discussed in Chapter Five has been limited. In particular, the 

commission has apparently done little to ensure respect for the 

jurisprudence of the Court of Justice regarding public policy, even 

though it is within this jurisprudence th~t the most important 

developments concerning Community migrantJ' freedom of political 

activity have taken place. 
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Enforcement: The Role of the National Courts 

Introduction 

The Court of Justice has interpreted Co:nmuni ty law an conferrinG 

directly 011 individuals :.Jrights of entry and residence enforceable in 
1 

national courts. Thus a Communi ty migrant faced by an e:>:clusion or 

deportation order may invoke these rights before a national court. 

Since these rights may only be restricted on grounds of public policy, 

public security or public health, the national court concerned will be 

eX:gected to determine whether the action of the national administrat-

ion is justified on any of these grounQs. In doing so, the court 

will need to take into account Directive 64/221 and the jurisprudence 

of the Court of Justice regarding public policy. In fact, the 
2 

Court has e):pressly ruled in several Cases, notably Vr;m Duyn and 
3 

Rutili, that national courts must ensure respect for the relevant 
4. 

provisions of this Directive. Thus if the national court 

concerned finds thE.t the administration has acted beyond the limits 

permitted by Community law, it must rule against the administration. 

If, however, the provisions. of Communi ty law involved require 

interpretation before they can be applied~ the national court may, 

and under Article 177(3) of the Treaty a national court of last 
5 

resort must, request a preliminary ruling on the matter from the 

European COU1 .. t. The V/ording of Article 177 would seem, then, to 

grant a facility to lower national courts and impose an obligation 

on higher national courts. In practice, however, the distinction is 

not so clear-cut, and the obligation imposed on higher national 

courts is less than perfect. It is generally thought that such 

courts need not request a preliminary ruling when the meaning 

of the provision of Community law is clear or, in the Commission's 

wordS, is "obvious to a. lawyer with a modicum of experi~ncell. 6 

This exception to the Article 177 (3) obligation is usually known 
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as the "['.ete clair'.". e:...:ception t.fter the' Fre::lch leec..l do ctrine 
7 

Ul)un \;:,ich i tr is' base<l. 

!1ni tod. KiT-gdorn CQurt~. 

In Eive Cases so far the United Kingdom Courts have been 

confronted by communit,y law governing the exclusion or expulsion 
8 9 

of Com:nuni ty migrants. In Van Duyn v. 'the Home Office in 1974 

the Dutch Scientologist challenged her exclusion from the United 

Kingdom by invoking Article 48 of the Treaty and Article 3(1) of 

Directive 64/221. In the Chancery DiviSion of the High Court Vice

Chancellor Pennycuick came to the conclusion that an interpretation 
10 

of these provi sions was neces.sary to enable him to give judgement. 

Thus, in accordance with Article 177(2) of the Treaty, he requested 

a preliminary ruling from the Court of Justice as to whether the 

two provisions relied upon by the applicant did confer rights upon 

individuals and as to the meaning of the e1~ression "personal 

conduct" in Article 3(1) of the Directive.' The Court of Justice 

ruled that the two provisions did confer rights on individuals which 

national courts were to protect. On the other hand, its 

interpretation of the concept of public policy and the expression 

"personal conduct" was not such as to cast doubt upon the legality 

of the action taken against Van Duyn. Consequently, no need arose 

for intervention by the Chancery Court. 
. 12 

In the following year in R. v. Secchi the Marylebone 

Magistrate decided to recommend an Italian migrant for deportation 

under section 6(1) of the 1971 Immigration Act. The migrant 

concerned had only worked casually in the United Kingdom and bad 

been convicted of minor crimes. He objected to the Magistrate's 

decision by ~nvoking Article 48 of the Treaty and Article 3(1) and 

(2) of Directive 64/221. The Magistrate, however, rejected the 

defendant's plea on the ground that since he had not done much work 

during his stay, he could not be considered a "worker" for the 



· 13 
purpose of Article 48 of the Treaty. Thus he Was found not to 

be covered by this provision. Moreover, the l:'agi stra te expressed 

the view that even if he had been a beneficiary under Article 48 of 

the Treaty, his deportation would have been permissible on public 

policy grounds. In coming to this conclusion, the Magistrate 

interpreted public policy as permitting the deportation of a 

community migrant 

who has shown by his conduct (1) considerable 

lack of honesty and propriety which has 

resulted in the commission of crimes which 

of their kind are bad ones; (2) an attitude 

to personal behaviour which is completely 

alien to what is acceptable in this country 

and ••• in any other Member state, and (3) 
14 

general irresponsibility. 

ThiS interpretation of public policy is broader than that now 

favoured by the European Court. Therefore, although the Magistrate 

may have decided the Case on a different pOint, his remarks 

regarding public policy do illustrate the need for national courts 

to seek preliminary rulings on this concept from the European 

court. If they do not do so, migrants before them risk being 

expelled in circumstances othe~ than those permitted by Community 

law. 15 
In November 1977 in R.v.Fierre Bouchereau a French migrant 

came before the Marl borough street r.~agistra tes Court. On the 

occasion of his second conviction for possession of drugs the 

Magistrate gave Bouchereau notice of his intention to recommend him 

for deportation under section 6(1) of the Immigration Act. In 

response, the defendant invoked Article 48 of the Treaty and 

Directive 64/221. Thereupon, the Magistrate decided to request a 
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::,)i::.'e~tive d.id. cover such reco . .2!jel1<i2:~io::'8. !:oreover, 

i"~ r:i~l DC }'( c~.llc c. th:-.t the Court interpreted publi c policy 2.8 

6Cl;ort~tioD. ollly r.'hen tIle ~:iGr2.11t ccncerned posed ~ 

fLfficie~tl; ecriou8 thre~t to 2 funds~ent~l inte~est 

tll:Ler.t. 

'~lic t C·~ ... -,:'L::-i t~r 18.\'.' diel not 1) 61'::1i 'i; lu[} to :::'eCO:-.T:Cllcl the d.eie:'ldLnt 
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fG:'~ <1.( 1)c:, tz.tion. 

~~c:t, ill ..l.'.9rj.l 1979 in R.v.Sec'1'etC:'.::'''1{ 0';' Stc-. ~e for Eo!:!e Aff['.i:c~, 
17 

c' ~). Sf'.:::ti:lO ·~te (:ll.eel1'S :::e:1c1::. Division of tl~e EiCh CO'urt 

( "]) . .... '-::., _ , •. :'lc_·e tllC l'C i r: :':"0 

"co 2. COL".:ct of law, or y.'11c1'e f~UCl'J. ['.11 P.pJ:.lE;['.l U:,.:r Olll:- 'uc I.:o.clc in 

t::.e l,€[;<?l vnlio..ity of ue ci si 0::, 
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effcctive, if tl1e opinion of the co::~pet€:1t n1:.thority ie 8t:.ff'iciently 

·'ro::iL~.te Ll tir:1e to tile decision or<ie::'ine e~PlJlsiol1 to enDure ti1::.t 

t~lel~e ['.1'e ~.'w ~eri fpvctors to be t['vl:en into consider2.tion. COl1scc: u(;l:rtly, 

E!10Ul1ting to cevcTr.l YC2.rD betYlee!'l the ::,'ecor.::::el1o.E'. tion 
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I::~ t~~e for.~:er C2.se tlle ::-l'.li!1b Ci ven by the Et.U'oper_ll Con:ct 

~:C.f. ~iOt [:'..:c~ <:'f. to C~~Dt uov:ot on t:!.le legf',li ty of the ~.ction 

to.~:eD. by the <?d:::ini S·~l"F.tio!l. Consec: nently, no need :::.roce for 

i!-:(~€l"ve:!2tio:'l by the Chpj'lCery COl.u·t. PO"'c'ver --reI]." .,," '1r\""" --"\;' ,::' .,_.1.. <"~J 

ye~ucrt pr€'li~il1r.!'y rv.Iings fro~:c. t~e Court of Justice, it 

~·:oulci. cee~ thc.t they \'/ill co~c to :::-cvic\,; e:-:ercioe of the 

tI cond.-~~ci ve" Jorler agaiuf::t CO::!l:!!u..."li ty mibr~-n"lic for co~p~.ti bili ty 

Y.·i th Cor.:~;um ty 1£.\,,;. Even so, the SC:.l'~tillo cr.~e 

O'..l.ggests th~.t successive ruli:lgs from the Cou:..'t of Jur:tice may 

be ::l€c€Gsr;.ry before f't;~1 effect is Given to C~~::~ :u:li ty le'\": in 

thi s field by Uni tea Kingdo1i: cou.rts. 
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S·~C':t;e c. 1 .. -:1 iL,por-i:;8.~1t ruli~g W8.S given by the BelCi2.n CO!1:JGi1 
20.: . 

d'Etat in Corveleyn v.Etat :gelge' in 1968. Here the 

3elgian Justice Minister had decided to deport 20 F:cenchwoman 

who had·beh2.ved impeccably in Belgium but who he-d 2. prior 

cril"Jil1c.l conviction in France. She applied to the CQnseil 

pl:t:;tat to E..!1llul the Minister's decision on the basis of 

Direc ti ve 64/221, and the Conseil found for her on the grounds 

that 

rien, ni dans la legislation ni dans la 
,.. 

reglementa tiol1, n' empeche le l!inistre de 
\ 

la justice de se conformer a l'2orticle 3 

de la Directive; •••• il lui suffit de 

s'abstenir de renoyer autometiouement un 

etrenger lorsqutil a fait l'objet de 
21 

cond2.~nations pene.les • 

The Consei1 b~seQ its aecision on Article 3 o~ Directive 

64/221 • Of particular significance was Article 

3(2} of the Directive, which 



stipulates that a public policy measure may not be based solely 

on a criminal conviction. The Conseil observed thl'.t there VIas no 

provision in national law which Was contrary to Article 3. Given 

thiS, the Conseil took the view that the !.linister wae obliged to 

respect Article 3 and that it could enforce this obligation at the 

r instance of an individual. consequently, the deportation order 

was annulled as being based solely on the applicant's criminal 

conviction incurred in France. 

This ruling certainly demonstrated a willingness of the part of 

the Belgien conseil d'Etat to review administrative action against 

community migrants for compatibility with community law. Eowever, 

it ~ust be noted that the conseil expressly referred to the absence 

of conflicting national law. The implication to be dra~n from this 

is that the Conseil would not have required the administration to 

respect Directive 64/221 if this Idrective had conflicted with 

Belgian law. If, on the other hand, the Conseil had requested a 

preliminary ruling from the European Court, the latter might well 

have' anticipated its snbsequent jurisprudence and ruled that the 

effect of this Directive cannot be limited by conflicting national 

la.w. It was, therefore, as a result of the conseil's failure to 

request a preliminary ruling that the European Court Was not given 

the opportunity to establish et this stage that national courts 

must review administrative action against community migrants for 

compatibility vdth community law, irrespective of any conflicting 

national law. 

A less favourable approach to community law in this field wa22 
adopted by th~ west German Bundesverwaltungsgericht in May 1973. 

The administration had decided to deport an Italian migrant 

convicted of manslaughter in order to deter other migrants from 

committing such offences. The deportee challenged the order on 

the basis of Article 3 o£ Directive 64/221 , which had been 
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implemented by Article 12(4) of the 1969 Gesetz uber Einreise 

una Aufenthalt von Staatsangehorigell. der Mitgliedstaaten der 

h UI' 23 Europaisc en ,,~rtschaftsgemeinschaft. The ByerwG found that 

Article 12(4) of the Auf'enthG/EWG permitted the deportation of a 

Cb~IUnity ~igrant for general preventive reasons. In view of this, 

the BVerwG considered that Article 3 of the Directive could be 

interpreted as allovdng such a measure. Thus the BVerwG 

interpreted Article 3 of the Directive by reference to national 

implementing legislation instead of respecting its obligation under 

Article 177(3) of the Treaty to refer doubtful pOints of community 

law to the European Court. 

In July of the following year the Cologne yerwaltungsgericht 

heard a Case involving similar facts. The Y.Q, however, felt that 

a question of Communi ty law was raised and decided to request a 

preliminary ruling from the Court of Justice. The latter Court was 

asked whether Article 3(1) and (2) of Directive 64/221 prohibited 

de~ortation for general preventive reasons. The preliminary 

ruling was duly delivered in February 1975 in Bonsignore. The 

court of Justice ruled, of course, that Article 3(1) and (2) of 

the Directive prohibits the deportationrof a Community migrant "for 
24 

the purpose of deterring other aliens." 

In July 1975 a further cas~ came before the ByerwG involving an 
25 

Italian migrant. He had been convicted of unlaWful 1mport of a 

pistol and a customs fraud. On the basis of these convict1ons, the 

administration had decided to deport him to deter other migrants 

from committ1ng such offences. BY the time this Case reached the 

ByerwG the deportation order had been revoked by the adm1nistratioI 

because of the ruling of the Court of Justice in the Bonsignore 

caae. Nevertheless, the BVerwG did take the opportunity formally 

to reject its own earlier ruling of May 1973 in favour of that 

rendered by the Court of Justice in Bonsignore. 
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implemented by Article 12(4) of the 1969 Gesetz uber Einreise 

und .Aufenthal t von stae.tsangehorige;:!,. der ~·:;i tgliedstaa ten der 
2-

Europaischen Wirtschaftsgemeinschaft. J The ByerwG found that 

Article 12(4) of the Auf'enthG/EWG permitted the deportation of a 

co~=unity ~igrant for general preventive reasons. In view of this, 

the BVerwG considered that Article 3 of the Directive could be 

interpreted as allo~~ng such a measure. Thus the BVerwG 

interpreted Article 3 of the Directive by reference to national 

implementing legislation instead of respecting its obligation under 

Article 177(3) of the Treaty to refer doubtful pOints of community 

law to the European Court. 

In July of the following year the cologne verVle.l tungsgeri cht 

heard a Case involving similar facts. The VG, however, felt that 

a question of Communi ty law was raised and decided to request a 

preliminary ruling from the Court of Justice. The latter Court was 

asked vlhether Article 3(1) and (2) of Directive 64/221 prohibited 

de~ortation for general preventive reasons. The preliminary 

ruling was duly delivered in February 1975 in Ronsignore. The 

Court of Justice ruled, of course, that Article 3(1) and (2) of 

the Directive prohibi ts the deportation, of a Community migrant "for 
24 

the purpose of deterring other aliens." 

In July 1975 a further cas~ came before the ByerwG involving an 
25 

Italian migrant. He had been convicted of unlawful import of a 

pistol and a customs fraud. On the basiS of these convictions, the 

administration had decided to deport him to deter other migrants 

from committing such offences. EY the time this Case reached the 

BverwG the deportation order had been revoked by the administration 

because of the ruling of the Court of Justice in the Bons1gnore 

caae. Nevertheless, the BVerwG did take the opportunity formally 

to reject its own earlier ruling of May 1973 in favour of that 

rendered by the Court of Justice in Bonsignore. 



therefore, an a rennl t of the wi lli!1C!1ess of the 

CC10C!le VG to request c. prelirni!1ary ruling :from the EUTopean 

Court that the BVerriG came to accept the need to review 

:lP.tio:1al ao.ni::1intrative actio!1 ag2.i!1st idgrants fOl' 

co: .. )~~-~i ·oili ty \7i th CO:J1mu~i ty law. Such instances as t}lis 

lead com!~e!1tators to express the view that the 

application of Co:: .. :u;-:ity lar; ill t:lis 2.rea riould be assvIed 

ti.ll'oU£h the willi!lg!leSS of lower :1a tio:'1:.1_ cou:--ts to reQuest 
26 

prelir:in~:r'y rulings from the European CODIt. 

Suoseque!1t develop~e!1ts, however, may require this vier? 

to be re-assessed. In the first place, the European Court 
27 

[aye a notable ruling in Foglia v. Novello in 1979. The 

P:cet·,-T2. of 3ra in Italy, faced v;ith a civil dispute involving 

t:l1e i!JPOfJi tion of a Fre~ch tax O!1 Italia!l wi!1e i:Jports, had 

l'equested a preli:Jinary 1'uli!1g f1'olr. the Burcpean Court. The 

latter, ho~ever, tooL the view that the case had only reached 

· I 

the ~retura because of clauses deliberately inserted in the contracts 

between the parties a~:.d their c2.1'1'ier r.i th a vier. to having the 

compa ti bili ty of the French tax \':i th Co_:.wu!li ty law tested. This 

\'laS t:r-eated as a!l "artificial expedient", a~ld,in the absence of 

a "t;;e:luine dispute'! between the parties, the Court \7aS not 

prepared to Cive a preliI:lina.ry r-'.1.lL~g. As a result, national 

cOlrrts can no longer be sure of ~btai~ng rulings from the 

~opea!l Court and I!:ay, for this reason, becoz:le leas 'Willing 

to refer such questio!1s to the Court. 

SecOllCily, even if the lo,;er !'lC.tio!l2.1 courtG do remain 

";illi!lg to r€fer to the :-:ur0:gean Cow-t casec concer::.1ing the 

€xclusio~ or expulsion of migrants, this cey ~ot in itself be 

sufficie!lt to overcome the reluctance of higner national courts to 

interven.e againct e.dmir~ctr~.ti';e actio~ i!l this area. In 
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Octob:;r 1976 ~i 11 8.nd_Ho~ ~3.lPel the French C~opsE;)ld '~!?-~ htard 

c;.n 2.I;plication by a Briton and a 'I','est German agFinst a decision 

of the Prefect of Les Alpes de Eautc-Provence refusing them a 

fi:rc:t residence permi t and thus reQ l1iring them to leave FrEnce. 

T:le L~_p1ic2.nts argued that this decision had been made without a 

prior hearing and reasons being given. Cor:nuni ty migre..nts r;ere 

enti tIed to the benefi t of these procedural safegu2.rds under 

Articles 6 and 9 of DilJctive 64/221 and Article 11 of D~~ret 

70-29 of 5 January 1970, which had been en2.cted in part 

implementation of the Directive. Comrnissaire du GOurverne~ent 

Guil1aume advised the Consei1 that it could annul the :!=':"e:L'ect's 
29 

decision on the basis of community lavi or l'}ational law. '!'he 

Conseil also referred to Directive 64/221 but chose to annul the 
" ,'30 

decision for breach of Article 11 of the 1970 DEcret. In the 

view of the two French commentators, this ruling left open the 

qUEstion r .. hetter individv,cJ s could invoke provisions of Directive 
'~i 

64/221 before the consei1: However, the full implications of 

tlti,.s ruling did not become apparent for e.nother two years. 

In 1977 Daniel cohn-Bendi t, the Y(est German ex-student leader, 

challenged before the Faris Tribunal Administratif the refusal of 

the Interior !\~inister to revoke a deportation order originally made 

against him because of his role in the 1968 disturbances. Ee 

argued that under Article 6 of Directive 64/221 he should be given 

~ 

reasons for the !.!inister's refusal. Article 11 of the 1970 J)ecret, 



it ~ay be noted, only refers to refusals to erant a first 

resi c.ence perifli t. In the case of a refusal to revoke a 

d0portation order Article 6 of Directive 64/221 had not Deen 

iL~:rl(;-:]en ted in French L2.w. Conseq uen tly, the applicant had to 

rely l=.urely on Communi ty law. The Tri bunp.l decided to rea uest 

a preliminary ruling fro!: the Court of Justi ce as to v .. hether 

Article 6 of Directive 64/221 covered refusals to revo~e a 

deportation order and Whether it reouired reasons to be given at 

the time of the refusal. 

(-

The !.~inister then appli ed to the Conseil d I Eta t to ov(:rrule the 
32 

lovier Court. Judgement Vias given in CO~'I1-Bel1di t in r·e ce;nber 1972. 

CQjY!;!lissaire du Gouvernement Genevois advised the conseil either to 

apply Article 6 of the Directive or to request a preliminary ruling 

from the European Court. The Conseil, however, found it clear from 

Article 189 of the Treaty that provisions of nirectives could not 

be invoked in cballenge to individual adT.inistrative measures. 

Since the matter was found to be clear, the Conseil felt thEd it 

was not obliged to request a ruling under Article 111(3). It is 

true that Article 189(3) provides for Directives merely to bind 

~.:ember states as regards the result to be achieved. Thus 

Directives might seem to represent no more than instructions to the 

::ember States to take certain action. However, in putili the 

European Court had expressly ruled that provisions of Directive 

64/221 co~ld be invoked in challenge to individual administrative 

r;:}easur~~. Therefore, the conseil d'Etat had little 

justification for its finding. In fact, the conseil would seem to 

have abused the acte clair exception in order to avoid baving to 

request a preliminary ruling fro~ the Buropean Court. 

The Consei1 then went on to suggest that proyisions of 

Directive 64/221 could be invoked in challenge to implementing 



reGulations. The conQeil is thou.ght to have meant by this that 

it ,".-ould go so far as to entertain an action for e:;:ception 
34" 

" d'illegalit~ on the basis of this Directive. Thus a community 

migrant faced ~ith a deportation order could disobey it, wait to 

be prosecuted and then argue that the order was unlawful as being 

based on regulations which did not adequately implement this 

Directive. In effect, then, the CQDseil might cose to reviev,' an 

individual administrative measure for compatibility with Directive 

64/221 • Hov;ever, an unsuccessfu;l challenge of this kind v.ould 

leave the migrant concerned liable to criminal penalties. In the 

case of failure to comply with a deportation order a mro~imum of 
55 

three years imprisonment may be imposed.' In practice.' a migrant 

is likely to be deterred from challenging a deportation order by 

fear of incurring such a penalt,y. Consequently, the conseil'8 

approach would provide migrants With a lesser degree of protection 

than that envisaged by the European Court. 

Nevertheless, it is possible to draw a compari son between the 

cobn-Bendit ruling and some recent rulings of the EUropean Court. 

In Etika, for example, the latter Court found tbat individuals 
~6 

could invoke Article lO(2)(d) of Directive 69/74 When 

challenging the adequacy of national measures taken in 
. 37 

implementation of this D1rective. However, the fact that the 

European court interpreted this particular provision in this way 

does not mean that it would retreat from its view that provisions 

of ~rective 64/221 may be invoked in challenge to individual 

administrative acts. At most, the Enke ruling could be said to 

render the effect of ~rective 64/221 in the national legal systems 

less clear and a request for a preliminary ruling more deSirable. 



ii lli:\:::;~1eGG of loner :12. ti 0:1801 courts to reQuu..;t preliminary 

1'11.1 i:'l~S fro~:. the Burope2.n Court li2.y not in i tGelf' be suffi cie!lt 

to overco~:.e the relucta~ce of bigi1(;r courts to intervene a .... ainst 

action in this area. In the U~ted Kingdom the 

~=f.)l'Se of L01'ds fl2..S never hd the opportlL11.i ty to consider 

(O!::ll;u~i ty h~\'; gove:.ning the exclusio~ or expulsi O~l of . icrants. 

The Court of Appeal hr:.s only had. the 0ppOl tU21i ty to do LO in 

S2.~ti 110, F.nd here thi s Court illay well have failed to 2.lJply the 

relev2.!lt lc~w in accorda~lce wi th the l'ulifl..g of the Europe8o!l CO·,Tt. 

r:~~ere is, the!1, li ttle re2..son to believe that the Court of Appe2.1 

,,;ould be '~y more willing than the French Consei! 2:' Eta t to 

b2'ee.k \7i th its tradi tion of' restra:l.nt i!l this area. 

In pri!1ci~)le, Article 169 of the Treaty o:ffers a solution to 

such l:,roble.:m. The procedure contained in this provisio!l enables 

the European Comreission in specif'ied circ~stances to seek a 

decle.ratory ruling fron the European Court to the effect that E 

r.:e::tber state is i!1 bre2.ch of COm.::1U.!ll ty 12.\7. The Court has ruled 

that action u.~der this provision may be taken in relation to 

breaches committed by "co:wti tutionally independent " 
)8 

i~lsti tutions of a l~ember State. Thus it is he!1erally thought 

that the Article 169 procedure could be employed \"lhere e 
39. 

l12.tio!1al court has infringed Communi ty law. The COI!l!!liESion 

£'..brees tllr;.t tbis is so in principle but, in prectice, does 

;10t r8t;ard this procedvre as a sui table means of dealing with 
40 

!1ational judicial decisio~s inco~patible \uth Communit,y la~. 
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Inste2d, the commission prefers to rely on informal pressure. 

Tr.t.is preference may be attributed to two factors. First, it would 

be a very sensitive matter for the commission to initiate legal 

proceedings in relation to a judici21 decision. In fact, it is 

generally thought that the independence of the national judiciary 
41 

would be brought into question. Thus the commission could 

expect to encounter resistance ~rom la~~ers and politicians alike 

in the !.:ember State concerned. Secondly, even if the Court of 

Justice nere to deliver a declaratory ruling to the effect that a 

national court had infringed Article 177(3), it is difficult to 

see' how such a ruling could be implemented by the r.~ember State 

concerned. For these two reasons, the commission has preferred to 

rely on obtaining the sympathetic co-operation of national courts. 

In the past, this approach has enjoyed a degree of success. 
42 

In the well-known Semoules Ce..se of March 1968 the French conseil 

d'Etat failed to refer a ~uestion of community law to the court of 

Justice for interpretation in accordance Vii th Article 177 (3) of the 

E.E.C.Treaty. Instead, it chose to give precedence to French law 

over communit,y law. The commission responded with informal action 
4'3 

only. . TV/O years later a further 'Case involving the 

relationship between Community law and French law came before the 
. }·4 

Gonse11. Regulation.l028/68· required national support-buying 

office to buy all lots of 50 tons or more of a particular cereal 

that were offered. Under French laY;, however, such purcbases 

would only be made for those registered with the support-buying 
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pl'eJ i::Ll2.ry ruli~g O:!1 the Q.uestiO!:l whether the 2uove P.egul2.tioYls 

:~cQ.tJi :~'ed the offi ce to purcllc.se "all" such lo~~. '~he appal'e::::lt 

cucccss of i!lfor,TI2.1 action of this ki:1.d has been noted by 
46 

co:-.~s co:-:~~e::'1t2.-COrs. However, the Coh:!1-Bendi t decision casts doubt 

on t:le lasting effectiveness of ini'ornal 2.ction against n2. t:LO_121 

0:1 the other hC'_~1d, the COI!LJission bas freque:-;.tly Oiscussed the 

appli ca tio!! of Comsu:ll ty law in thi s 2.re2. wi th the Fl"'e!lch 
47 

atlrninistr2.tion, and these inforn::al contacts seem to have beE:rJ. 

," -
!'- '- ,../ 

Successful, Specif.ically, ~ despite the ruling of the Conseil c'~tat 

agai!lS:t. C9m-Bendi t, . "~e .. adJr;inistration aCimi tted ~~ to Fra!1ce shortly 

2.fterrl2.rds. Informal cont2.cts betwe en the Com;ni ssion and t!le United 
48 

}:i!l.(;do~ aor; nistratio!J. 2.1so seem to have been successful, 

the Home Secretary is currently giving "active 

CO!lsidera tion" to the possi bili ty of 2.~ending ad~in.i5trati ve practi ce 

so as to deal with the problem raised by the Santillo case. In 

particUlar, it is e!lviseged that th2.t rlhere a I!li{:;ra!1t has been 

impriso!led for such a term as might deprive the original 

recoT!:::Jendation for deportation of its quality as 2.!1 "opi!l.ion" for the 

purposes of Article 9(1) of the ~rective, the D2.tter way be referred 
49 

bac~ to the convicting court for a further rec02~e!!d2.tion. 

r::his c:::.se, then, riould Eiuggest that, for the L10::L.3nt [;.t :;Lea,ot, the 

iDple::;e!ltatiqn of COr.lDuni ty 12.\'! governing the exclusion or 

expulsio!J. of Ti:igrr.ntc '::'2.y be Eie cured tlll~Ough a::e:ncbe:nt of 

aumilli~trative practice rather than.juuicia1 intervention. I!l 

,these circu::~t2.nces, the app1~cation of this law in i"ndividual 

.c~~fJes 'i.i.ll re::'.ain in s·ome doubt. 
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they S~01.:lQ 0_0 so, 0CCc_1.We 

they c~l~e lJuch bet-ce::' ~'lc,ced t~lc,:'1 the Europe8,n CO~:::-_-_i Lcio:1 -Co 

e~lcn:'e :.. ... ~ ope ct for -i:;:~~ 0 jtc:..'icpruc.~e:J. ce i~1 i:'1di vi QL1.c.l cc,cc c. 

Cou~t ~~ [j~ch C2Ges. o~ the other !~~~, t~8re is ~oubt as to 

l"i..lli:.1:; s. 

G oolutio!1 to thic pl'oolem ::~iGllt i)e fOU:lcl i:: tDe :.'ec,diness of 

lor;er courts to request preli[1in2.1~Y rulLlct frOTl1 t~le European 

COlu't or the application of infol":'Jal presGure by the Co~iccio::'1. 

Eor/ever, tl:e Coh:l-3en6.i.1 ruling by the Fre::'lcn Conseil d' :;Jtat 

i:J.(]_icc,-~es -~~2c,t ~ei the:;:,' solution \7ill necess2.rily be effective. 

I:1 f2.ct, in~vieYl _of .... the San;liillo ruling, it rlOuld see1i1 that 

the 2.p2?licr'.-ci0:1 of: CO;:'~lJu..'1i ty Im'l i!.l thic 2.reL J:l8.y C:epend on 

the re~,,-:l t of i~lfor.::al contacts oet\7een -~hc CO:J2::iscion 8.nd 

the Uru ted =i:'lGdo;.1 8.d:-::inistI'2.tion 1"2.t11e1' tha;J. on Lltervention 

by t:18 judiciary. As lo~ ['~S t:i:lic re~c~ins the case, houever, 
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Conclusion 

Durine the 197us the notion of ~uropean ~itizenship cained 

considerable prominence. This notion entails for Community 

nationals the s~me political rights and freedoms in the Co~unity 

2.:::; a rlhole as they enjoy in their own Member States under their 

national constitutions. HOTIever, the efforts of the Conmunity 

institutions to give effect to this notion have been impeded 

because the failure of the Member States fully to accept this 

notion has prevented the Council from wholeheartedly co-operating 

in the necessary legisle ti ve action. 

Nevertheless, notable progress is being achieved. The 

CO$~1ssion has submitted to the Council a proposal to grant all 

CO!llinuni ty nationals the right of entry and residence in a Member 

State other than their orm, provided only that they are able to 

fiupport themselves. This proposal presents few problems for the 

l.:er.:ber States and is unlikely to be rejected by the Council. 

Howevert the introduction of full freedom of move:':lent requires not 

only the grant of such rights but also the aboli tion of entry 

fO~Jalities. The creation of a full passport union has been 

delayed b¥ arguments regarding the appearance of the 

proposed uniform European passport. on the other hand, 

informal COmmission action combi,ued with relevant rulings of the 

Court of Justice~'1.ve lc.2.~ '~o !i.L:r'ortant reductions in entry 

formalities. Further progress depends on whether the Commission 

cen convince the authorities in all the r,~ember States the-;: 

passport control' does not offer an effective 

~eans of detecting terrorists and other criminals. 

As for freedom of political activity, the Court of Justice 

has made a major contribution towards securing this freedom by 

severely limi ting the circumstances in which Member states may 

, ') 
,_ l_.., 
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c):clude or expel Communi ty nationals for poli tical reasm.:.s. 

Further progre.::,S requires the aboli tion or at least 2.11endment of 

natiol12.1 legisl2.tion restricting their political activi ty. 1'his 

could be cecured through the enactDent of Community measures 

cuarc.l1tcei;lG full freedom of poli ti cnl acti vi ty for them, as 

the European Parliament has advocated. However, the attitude of 

the Council to the Comnission's proposal for Directive 64/221 

ougge sts that the Council would be too conce rne d r.'i th the 

preservation of national sovereignty to approve such ~easures. 

Therefore, the most practical solution at the monent lliay be for the 

Commission to take informal action to ensure that provisions 

such as section 3 (2) of the United Kingdom Aliens Restriction 

(Amendtlent) Act 1919 are not applied in the case of Community 

nationals. 

As far as poli tical rights are concerned, little concrete 

proGress has been achieved. This lack of progress results 

fro~ the determination of the Council to leave this matter in the 

bands of the 11ember Stateso Thus the Council prefers the 

question of electoral rights and the right of access to public 

office to be studied by the Working Group on Special Rights 

rather than the Communi ty insti tutions proper. Since the 

\'Iorldng Group has failed to reach agreementJli ttle progress has 

been possible. Nevertheless, if an appropriate ()3.se were to come 

before the European Court, this Oourt might well interpret 

existing Community law so as to entitle community nationals to 

hold certain public offices as trade union representatives or 

. as members of other representative bodies Within the undertaking. 

- I,:oreover, the European Parliament may be expected to propose 

granting Community nationals the right to vote and stand as 

candidates in direct elections in the host Member State, when 1 t 

comes to draw up a uniform procedure to govern these elections. 



}'iru::.lly, the ComIni Gsion is apparently conteu;plu ting the 

submission to the Cowlcil of a proposal to grant Comnunity 

nationals the right to particip~te in local elections 

and to hold public office at this level L'l the host J,~ember 

s-::;a te. 

Even if the above develop::llents do occur, European ci ti senship 

wil¥mly be fully reaL.ised, if the relevant subst2.ntive lax; is 

effectively enforced. The enforceLlent of Community law is a 

tas~;: shared by the Commission and the national courts, v;hicb are 

expcctGd to revie\7 national administrative adtion for 

cor:.patibilty nith Community law at the instance 0-:'. indivich~als. 

The further l~alisation of European citizenship, therefore, 

depends on tHe factors. The first is the attitude of individuals. 

lmless -chey E8sert their riGhts and freedoms before national 

courts, the European Court v.rill be unable to continue its \','ork in 

developing the content of European Citizenship and national courts 

\":ill be unable to fulfil their task of ensuring res~lect for the 

relevant Community law. Moreover, the support of individuals for 

the "lork of the European Parliament is vi tal. Vii th such support 

the parliaoent will feel more confident in pressing proposals for 

t:igrant participation in direct elections and in urging the 

CommiSSion to prese~'lt the Council vd th similar proposals 

regarding local elections. 

The second factor concerns the attitude of the.Member States. 

So far, they have proved unwilling to support the creation of 

European citizenship at the expense of their national 

. sovereignty. Unless the Member States modify their attitude, the 

. Council will be reluctant to approve the enactment of the 

necessary Community measures,and national courts, particularly 

the higher ones, uay be reluctant to fulfil their task of 

enforcing the relevant CommUlli ty li-w. 

2 - I 
",-



In short, the future of European ci ti zcnship depends on the 

desire of the people of Europe to beco:ne ci ti zens of Europe 2.110. 

on the willinGness of the I,:ember states to accept the degree of 

political integration entailed by the creation of such citizenship. 

Develop~ents in the last decade sugGest that if these two 

poli tiC2.1 coudi tions 2.re satisfied, COlIlDluni ty law offers an 

adequate means of cre~ting European citizenship. In the present 

decade the Member States will face the problems of international 

recession, energy shortages and deteriorating East-West relations. 

These problems may convince the ll~ember states of the need for 

Western European unification. If so, legal means and political 

opporttuUty rull coincide so as to allow for the creation of full 

European citizenship should the people of Europe genuinely wish 

to become European citizens. 
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