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he motlon of Buropean Comaunity citizeuaship was first given

roninence by Commigsion Vice-President Sendri in 1968, Siace

viien, frequent references to this rotionhave been made by the
Couuunity institutions, In ve TulCUlcT, in Novewmber 1977 the

Buropean Parliame:t pmssed a Resolution outlining the rights ond
freedoms eaxteiled by such citizenship. They conpriséd frcedon of
ex . ression, essexbly and association, the right of residence, +the
right of access {o »Hublic office and elecctoral rights. This
Pesolution, then, was apparenfly designed to provide a compreheunsive
list of the rights and freedons of Zuropean citizenship.

Fovever, it was not accompanied by & defianition of tiis notion,

end no such definition mey be fowad in any other published

Couimunity document. In fact, uncertainty crises as to the nature

of Turopean citizenship from the Comziunigue issued after the

Decerber 1974 Swinit Conference in Paris, where similar rights

3@ freedons were Cescribed as "special rights" to be enjoyed by

"nationals of the lember Stetes!" and no mention was made of buro eax

citizenship. The first Chapter of the present work, therefore,

will begin by seeiing a definition of this new form of citizenship.
The same Chapier will then turn to the legal and political

obstacles to the crg*%1on of Buropean citizenship. & legal

innovation of thic xind could be expected to involve major

changes in the domestiic law of the Member States, including

. ‘s
notional constitutionel amendments. In addition, the political

. 5 - e o
ipplications Lay be considerable. Insofar as she creation of this

new form of citizenship leads to jndividuals deriving rights and

freedons fron the Community rether than from thelr

particular liember State, they may cole increasingly to identify

with the former rather than thelr own country. Such a;transfer

of allegiancse would constitute & majoxr step towards the political



vnification of Vestern Zurope at the expense oi the old nation-
state strueture of this region. Consequently, the creation of
Suronean citizenship is lilely to be a matter of some nolitical
controversy, and this controversy in itself may coustitute a
ccrious ovsiocle to 1ts creation.

The second Chepter will exanine what legel vasis is coateined

n the E.E.C., Treaty for the zctlion necessary to overcoie tliese

obstacles. Insofer as tie Treaty provisions regarding the free
novenent of perscns exntail cerdtain rights Jor individuels
throvghout the Coamunity, they may be of some releveree for the
creation of Buropean citizenship. However, since these rights
are basically concerned with economic activity, their relevauce
should not be overestinateds Ievexrtheless, several other provisioas
confer on the Comnunity institutions bxroad povers to introduce
neacures for the attainment of the Counmunity's objectives. To the
exvent that the creation of Europeazn citizenship is encompassed by
tiiese objectives, these vprovisions may offer a2 basis for the
introduction of the rignts and freedoms entailed by such
citizenshipe. |

However, the mere fact that such a2 basis may be found in the
mreaty will not necessarily bLe sufficient in itself. The willin negss
of the Community institutions to employ the relevant provisions as
a basis for the necessary action, despite the politically
sensitive neture of such action,will renain Gecisive. Accordingly,
the willingmess of the Commwnity institutions 1o do so vill be
considered in Chaptexr Three.

The next four Chapters will examine the progress actuzlly
achieved as regards the introduction of the rights and freedon

of European citigenship. In particular, Chapter Four will be

1 o ek A 3 3 I.'. ~bexr
concerned with what the Buropean parlisment described in ovember

3 y p o e
1977 as the "right of residence". This right naturally eﬂquauues
neficiaries. The

rights of entry &as well 2s residence for be



princivle difference between 4 e rights envisaged by the
Terlisnent end those envisaged by the Treety wrovisions regarding
vie free novenent of persons lies in the fact that the fomm Ier
Will not epporently be limited to the ecounonic field. In effect,
then, thie Prrlianent advocated the introduction of full freedon
ol movezent ithroughout the Community of thae xing usually enjoycd
e&lready by individuels within their oV countrye.

Chepier Pive will then turm o "freceion of political acti ivisy".
This expression will he epioyed throughout the present vor
o denote Treedonm of sneech, freedon of association, frecedon of
aosenbly end so on, which were nentioned by the Parliczient in
_ovenber 1977.

Finelly, Chapter Six will be concerned with the right of access
to public office and Chepter Seven with electorel rightse.

e last Two Chavters recognise +thet the Full realisation of
Surovean citizenship uay require not only the development of the
flecessary substantive law embodying the relevant rights and
freedoms but also the cxistence of procedures to ensure that these
Tights and freedoms are in practice resvected by the national
duthorities. Acccrdingly, Chapter Eight will consider the role of
the Comuission, which is required by Article 155 of the Treaty +to

ensure tie application of Community law. To this end, the
Commission is eupowered under Article 16¢ {0 bring a liember State
in breach of Community law before the Euvropean Court of Justice.
Chapter "ine, in turn, will concider tne role of the nationzl
courts. nsofar as iadividuals are kBantitled to invoke the
relevant Conmunity law before national courts, the latter will
be reguired to review nationzl administrative action to eunsure
complisnce with this law. The examination carried out in these

tvio Chedters will be directed primarily towards the United Iingdom,

but referexnces will be nade o developments in other lember States



vhere they will ossist in illustreting tae legel situation in
the United ringdom. The scope of the eianinction, however,

will be influenced by the progreess 5o fer achieved in the
developient of the relevant substantive law and on the nature of

Thls laow.
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Case 9/70 Franz Grad v.Finanzamt Traunstein(1970)E.C.R.825.

Case 11/70 Internationale Handelsgesellshaft mbH v.Einfuhr und

Verratsstelle fur Getreide und Futtermittel(1970)E.C.R.1125.

Case 13/70 Cinzano v.Hauptzollamt Saarbrucken(1970)E.C.R.1089.

Case 18/70 Anne Duraffour v.E.C.Council(1971)E.C.R.515.

Case 33/70 SpA S.A.C.E.v.Ministry for Finance of the Italian

Republic (1970)E.C.R.1213.

Case 7/71 E.C.Coumission v.France§l97l)E.C.R.lOOB.

Case 48/71 E.C.Commission v.Italy(1l972)E.C.R.527.

Case 29/72 SpA Marimex v.Italian Finance Administration(1972)

E.C-R.1309.

Case 2/73 Riseria Luigi Geddo v.Ente nazionali Risi(1973)E.C.R.865.

Case 4/73 J.Nold,Kohlen-und Baustoffgrosshandlung v.E.C.Commission

(1974)E.C.R.491.

Case 152/73 Giovanni Maria Sotgiu v.Deutsche Bundespost(1974)

E.C.R.15%. : .

Case 167/73 E.C.Commission v.France(1974)E.C.R.359.

Case 8/74 Procureur du Roi v.Benoit amd Gustave Dassonville(1974)

E.C.R.837. ;

case 12/74 E.C.Commission v.Italy(1975)E.C.R.187.

Case 17/74 Transocean Marine Paint Association v.E.C.Commission
(1974)E.C.R.106%.

Case 31/74 Mr Filippo Gal11i(1975)E.C.R.68.

Cese 36/74 B.N.O.Walrave and L.J.N.Koch(1974)E.C.R.1405.

Case 41/74 Van Duyn v.The Home O0ffice(1974)E.C.R.1337.

Case 63%/74 W.Cadsky v.Istituto nazionale per il Commercio Estero
(1975)E.C.R.281. ,

Case /74 Carmelo Angelo Bonsignore v.0Oberstadtdirektor der
tadt Cologne(1l975)E.C.R.297.

gase 9/75 ﬁar£in nger-Burckhardt v.E.C.Commission(1975)E.C.R.1171.
Case 36/75 Rutili v.Minister fg§ the 12;$rior(l975)E.C.R.1219-
Case 48/75 Jean Noel Royer(1976)E.C.R. . -

Case 52;75 E.C.Commission v.Italy(1976)E.C.R.277.

Cese 65/75 Riccardo Tasca(l976)E.C.R.291.



Case 118/75 Lynn Viatson and Alessandro Belmann(l976)E.C.R.1185.
Case 51/76 Verbond van Nederlandse Ondernemingen v.Inspecteur
der Invoerrechten en Accijnzen(1S977)E.C.R.2203. .

Case 52/76 Luigi Benedetti v.lMunari F.1l1li s.a.s.(1977)E.C.R.163.
case 8/77 Concetta Sagulo,Gennaro Brenca and Addelmadjid
Bakhouche (1977 )E.C.R.1495. _

Case 30/77 R.v.Pierre Boucherezu(l1l977)E.C.R.1999. :

Cese 31/77R E.C.Conmission v.United Kingdom(1977)E.C.R.921.

Case 38/77 Enka BV v.Inspecteur der Invoerrechten en Accijnzen
(1977)E. C.R. 2203. | N

Cese 61/77 E.C.Comrission v.Ireland(1l978)E.C.R.417. .

Case 66/77 Petrus Kuyken v.Rijksdienst voor Arbeidsvoorziening
(1977)E.C.R.2311. \

Cese 106/77 Amministrazione delle Finanze dello Stato v.
Simmenthal SpA(1978)E.C.R.629.

case 175/78 R.v.Vera Ann Seunders (1979) E.C.R. 1329. .
case 151/79 Re Ve Secretary of State for Home Affairs, ex p. lario

Santillo 1980 3 C.M.L.R. 212.
case 157/79 Re V. Stanislaus Pieck (not yet reported).



National Iegislation.

Prance

Lol of 13 December 1926§J.0.R.F.15 d€cs1926).

Code du Travail,Liv.III(J.0.R.F.28 fevr.and 1 mars. 1927)
Qrdonnance 45-2658 of. 2 November 1945(J.0.R.F.,4 nov.,p.7225).
Décret 47-1430 of 1 August 1947(J.0.R.F.2 aout,p.7553).
Constitution of 4 October 1958(J.0.R.F.5 goct.,p.9151).
Ordonnance 58-1131 of 31 December 1958(J.0.R.F.30 déc.,p.12033).
Decret 70-29 of 5 January.1970(J.0.R.F.1l4 janv.,p.516).

Decret 71-393% of 25 May 1971(J.0.R.F.29 mai,p.5212).
Loi 71-1131 of 31 December 1971(J.0.R.F.5 janv.,p.139g.
Circulaire of 24 Jenuery 1972(J.0.R.F.18 fevr.,p.l790
Décret 74-274 of 1 April 1974(J.0.R.F.5 &vre.,p.3837).
Circulaire of 29 April 1975(J.0.R.F.2 mal,p.4471).

Loi 75-63%0 of 11 July 1975(J.0.R.F.13 juill.,p.7236).
Decret 76-260 of 18 March 1976(J.0.R.F.24 mars,p.l779).
Loi 79-44 of 18 January 1979(J.0.R.F.19 janv.,p.163).

German .

Gesetz Uber Einreise und Aufenthalt von Staatsangehorigen der
i tgliedstaaten de uropalschen Wirts sgemeinschaf$(1969),
BGBloI, 927 .

Netherlands
Yremdelingenwet of 13 January 1965(Stb.1965,No.40).

Yremdelingenbesluit of 19 September 1966(Stb.1966,No.387).

United Kingdom

European Assembly Elections Act 1978,c 10.

European Communities Act 1972,c 68.

Immigration Act 1971, c 77.

Representation of the People Act 1949, 12 & 13 Geo.6, c 68.

Rules of the Supreme Court, Order 114(S.I1.1972/1898).

Statement of Immigration Rules for Control on Entry.E.E.C. and
Other Non-Commonwealth Netionals,H.C.81,1972-73.

Statement of Immigration Rules for Control after Entry.E.E.C. add
Other Non-Commonwealth Netionals,H.C.82,1972-73.




National Judicial Decisions

Belgi
Corveleyn v.Etat Belge,R.C.D.I.P.(1970)503. Pas.Belge(l969)Iv.24.

France

Syndlcat General de Pabricants de Semoules de France.Dall.l968,
Syndlcat Natlonal du Commerce Exterieur du Céréales.R.T.D.E.6
(1u70)742.

Perregaux,A.J.D.A.13(1977)154.

Hill and Holzappel,Dell.l977,J.155. 1978 1 C.M.L.R.554.
Association des Maroccains en France et G.I.S.T.I.,Da2ll.1978,
J.52. . CL .
Cg%g—pendlt Dalle 1977,J 155.

Bade%-hurttemberg VG, 23 December 1965,DoV 20(1967)352. 1971
C.M.L.R.540.

Kassel VG,29 September 1972,N.J.W.10(1973)439.

Munster OVG 20 December 1972 EuR 8(1973)246. 1974 1 C.M.L.R.107.
BverwG,3 May 1973,EuR 9 (1974)164..

BVerfG,29 May 1974 ,N.J.W. 27(1974)1697. 1974 2 CeM.L.R.540.
BVerwG,2 July 1975,N.J.W. 29(1976)494. 1977 2 C.M.L.R.255.
BFH,9 July 1976, AWD 10(1976) 600. 1977 1 C.M.L.R.659.

Italy
Frontini,Riv.Dir.Eur.14(1974)13. 1974 2 C.M.L.R.372.

Luxembourg
Subhani ,Pas.lux.(1975)155.

United Kingdom.
Bulmer(H.P.)Limited and Another v.J.Bollinger S.A. and Others
(1974) 2 All. E.R.1226.

Eshugbayi v.0fficer Administering the Govermnment of Nigeria and
Another(1931) A.C.662.

Giovanni v.Secretary of State for the Home Department(1977)
Imm.A.R.85.

Johnson's Will Trusts, in re.National Provincial Bank ILtd.
v.Jeffrey and Others(1967)Ch.387. .

Lincoln v.Daniels(1962)Q.B.237.

R.v.Bouchereau, The Daily Telegraph 14 November 1977.

R.v.Chief Immi%r ation Officer,Heathrow Airport,ex p.Salamat
Bibi(1976)l ‘lo .R. 9790

R.v.Governor of Brixton Prlson,ex p.Bloom 90 L.J.K.B.(1921)574.

R.v. " " ,ex p.Sarno(1916) 2 K.B.742.

ReVe " " " * ,ex p.Soblen(1963) 2 Q.B.243.
R.v.Inspector of lLeman St.Police Station,ex p.Venicoff(1920)

3 K.B.T72,

R.v.Maurice Donald Henn and John Frederick Darby 1979 2 C.M.L«R.
495.

R.v.Secchi 1975 1 C.M.L.R. 383.

R.v.Secretary of State.for Home Affesirs,ex p.Chateau Thierry
(Duke) (1917) 1 K.B.922,C.A.: reversing(l917) 1 K.B.552,
R.v.Secretary of. State for Home Affairs,ex p.Hosenball(1977)
1l WeL.Re766.

R.v. Superintendent of Chiswick Police Station,ex p.Sacksteder
(1918) 1 K.B.578.

Schmidt and. Another v.Secretary of State for Home Affairs
(1969) 2 Ch.149. .



Thrupp v.ColletElBBBg 26 Beav.l125.
Tumath v.Tumath(1970) P.78.

Van Duyn v.The Home O0ffice(1974) 1 %.L.R.1107.

Viells St.Magistrates Case, The Guardian,22 May 1979.



C.L.Jd.
CoMoLoReVo
COM

Dall.

DoV

DVBlL.
E.C.H.R.

E.I.R.R.
EoLo Rev.
EuGRZ
EuR
Euro.Ybk.
HO C.
H.C.Deb.
H.L.Deb.
Ho R.J.
I.C.L.Q.
Int.IJab. Rev‘
Int.Mig.
Je+B.Ls
J.C.M.S.

—
b

wgan:

o« o o
.

O L{ ()

S HEHAQ=O0U
. e & o o o
NS =t

E.P.Doce.

e g = REEE G
HHO<G< UYUono o=
¢ " U & S
0 HH
b

010

HOBRE

bCl."“:l H
?

E.P.Debs.

td
B

Abbreviations

Annuaire Frangais de Droit International
American Jouriial of Comparative Law '
Actualite Juridique de Droit Administratif
Americap Journal of International ILaw
Gesetz uber"Einreise und Aufenthalt von
Staatsangehorigen der HMitgliedstaaten der
Europaischen Virtschaftsgemeinschaft
Aussenwirtschaftsdienst des Betriebsberaters
Bundesfinanzof

Bundesgesetzblatt

Bundesverfassungsgericht
Bundesverwaltungsgericht

Cahiers de Droit Européen

Cambridge Law Journal

Common ijarket Law Review.

Commission working paper

Dalloz

Die offentlich Verwaltung

Deutsches Verwaltungsblatt

European Convention on Human Rights and
Fundamental Freedoms ©

Buropean Industrial Relations Review
European Law Review

Européische Grundrechte-Zeitschrift
Europarecht '

European yearbook

House of Commons Papers

House of Commons Debates

Rouse of Lords Debates

Human Rights Journal

International and Comparative Law Quarterly
International ILabour Review

International Migration

Journal of Business Law

Journal of Common Market Studies

Journal de Droit International

Journal Officiel de la Republique Frangaise
Journal of VWorld Trade Law

Law and Contemporary Problems

Legal Issues of European Integration
Modern Law Review

Northern Ireland Law Quarterly

Neue Juristiche Wochenschrift

Oberverwal tungsgericht

Debates of the European Parliament

Working Papers of the European Parliament
Pasicrisie Belge

Pasicrisie Luxembourgeoise

Revue Belge de Droit International ,
Revue Critique de Droit International Prive
Revue @e Droit Public et de la Science
Politique , .

Rivista di Diritto Europeo

Rivista di Diritto Internazionale

Revue Générale de Droit International Public
Revue International de Droit Compare
Reports of International Arbitral Awards



ROM.C.
R.T.D.E.

Stb .

St.Louis Univ.
L. Rev.

VG

Revue du Mzrché Commun

Revue Trimestriale de Droit Européen
Staatsblad

St.Louis University Law Review

Verwaltungsgexricht



Contents

Preface

Treaties

E.E.C. Reguvlations and Directives

Decisions of the European Court of Justice
National Legislation

‘2tional Judicial Decisions

Abbreviations
Yfart One The Notion of European Citizenship

¢ * Chapter One Introduction

- Chapter Two European Citizenship and the E.E.C. Treaty

.

'Chapter Three ZEuropean Citizenship and the Practice
of the Comnmunity Institutions
“iart Two The Rights and Freedoms of Furopean Citizenship
. ¥ Chapter Four Freedom of Movement
" Chapter Five Freedom of Political Activity
" Chapter Six Right of Access to Public Office
* ¥ Chapter Seven Electoral Rights

Part Three Enforcement _
Chapter Eight The Role of the European Commission

Chepter Nine The Role of the National Courts

* 7 Conclusion

Bibliography

8%
118
143
163

179
208
229
233



. .PART ONE ,
THE NOTION OF EUROPEAN CITIZENSHIF
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Cihaniter One Invroduction

Introtuction

Hh
e

uropean Community citizenship first beceue
1

! o
proninett in 1863. Vhen Regulation 1612/68 was enzcted as part of

e
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[¢]
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|
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Je in the duplementation of freedon of moveuent for

worlcrs, Coumission Vice-Presicdent Sandri descrited this freedon as
2
ten incipient forn of Burovesn citizensinip". During the 1¢70c

increased attention wes pPeid to this notion. Thus in Moverbexr 1977

the European Parlieiient passed 2 Resolution outlining the rizhts

Wl

and freedoms entailed by sucha citigenship, and in the followirg

year the Parliament orgenised a coafere:nce in Florence to ciscuss &
"Chaiter of Rights of Community Cltlze;é" The present Chavier
will begin with aa attempt to produce z definition of Zuropean
Comunity citizenship and will then consider the obstacles to its
creation.

Definition of Buropean Community Citizenship

5
In the vwell-inown coses of Internationale Handelsgessellschaft

6
and Jold the European Court of Justice made clear that the

| Comund $y legal order wes based on the same fundamental constitutional
}pr neiples &s the legal orders of tie lember States. Consequently,
STuropean Comnunity citizenship me; be expected to develop along

+the lines of citizenschip in tue liember States. National
iconstitutional provisions usvally lay cown the rights and freedons

entziled by citizenshkip of tne ‘eizber State concerned.

Y



mhese include political freedoms, such as freedom
of association and assembly. fhe sum of such freedoms
represent What may be conveniently termed freedom of
political activity. This freedom exists to the extent
thet the law prevents State authorities from interfering
with the political activity of and individuzl.

However, an individual will only be able to play a
full part in the politicael life of his country, if the
law goes beyond merely restraining repressive State
action in the face of political activity on his part -
and grants him electoral rights and the right of access
to public office. AOnly with electoral rights will an
individual be entitled to vote and stand as a -
candidate in elections to represeztative State
institutions responsible for State policy. Horeover,
only with the right of access to public office will
he be entitied to be appointed to those offices of
State whose holders exercise policy-meking powers.

(Consequently, national constitutions also guarantee

vthese rights.
Xoreover ,the constitutions of scme llember States

expressly refer to freedom of movement. This
\freedoﬁ means that beneficiaries may move without
1formality within the national t{erritory and may
}choose their place of work and residence therein.
These, then, are the rights and freedoms associated
with citizenship in the Member States, and it was

these which the European Parliament treated as

\implicit in European Community citizenship in



i

| ite Resolution of November 1977.

i

1

Taturally, the law of the licmber States also defines the

-beneficieries of such rights and freedoms. Generally, it is

nationals, and only n2tionals, who benefit. EXowever, complications
nay avise. ationzlity is the liniz required at international law
before a State may exercise its right of diplomatic protection on

behelf of an individual. levertheless, international law leaves

. States largely free to determine for the:selves those persons
i qualified as igf nationals and treats zationality as being distinct

from citizenship.

Thus the United Kingdom defines its nationality for the purposes
of international law as including all Citizens of the United iingdom
and Colonies and Comnonwealth Citizens without the citizeunship of
the United Kingdom or of any other Commonwealth country. EHowever,
the United Xingdon does not always regard such nationality as either
sufficient or necessary for enjoyment of the rights and freedoms of
citizenship in the United Kingdom. For example, only those United
Kingdom and Commonwealth Citizens defined as "patrials" under the
1971 Immigreation Act enjoy the right of ebode in the United Kingdom,
but all United Kingdom and Commonwealth Citizens as well as Citizeas
of the Irish Republic enjoy clectoral rights and the right of access
to public office.

The Comuwaity institutions have employed the.expressions
“Buropean citizens" or "Community citizens" to denote the persons

intended to benefit from European Comnmunity citizenship but have

never explained what is meant by these expressions. If such

" citizenship is to develop along the lines of citizenship in the

lMerber States, & definition of European Community nationality

would seem to be necessary. In view of the problems experienced in
the nationality law field by the United Iingdom during the post-
Tar period, it is unlikely that the Community institutions intend

to follow the precedent set by this particular Member State.
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Although somgzinternational lavyers argue that aliens enjoy
rights of entry, the majority deny that such rights exist and

hold that alienEBmay only enter and reside at the discretion of the
State concerned. During the twentieth century municipal law in
the l'ember States has certainly developed on the assumption that
no such rights exist.

Thus &liens, and indeed nggrpatrial Commonweal th Citifgns,
must complete & land%gg card, submit to passport contrel.and
obtain leave to enter before they can gain admission to the
United Kingdom. The grant of leave to enter is at the discretion of
the administration, and Parliament and the courts have done little
to check the exercise of this discretion. .

Continental Member States, for their part, employ residence
permit systems and exercise rather less stringent control at the
frontier than the United Kingdom. Thus, for example, while an
alien enjoys no right to enter ¥France, he is usually allowed to
do so, provided he is 1ln possession of a passport and zl§g§7
"oreover, he is usually allowed without further formality to
stay for three months. On the expiration of this three months
period he must either leave or obtain a residence permit (permis
de séjour)}8 A residence permit is granted initially at the
discretion of the administration., While an alien holds 6ne, be is
entitled to remain in Frence. These permits are of three kinds.

First, there is a temporary residence permit (permis de séjour

temporaire), which is yalid for up to twelvemonths. This is the

type of permit which is usually issued to aliens for their first
yeay in France. It is also regarded as being particularly

appropriate in the case of those taking up seasonal oy temporary
employment, and students and tourists. A worker only qualifies

for this permit if he has permission to work. A student or

tourist must have adequate means to support himself. Moreover,

the former also needs & certificate of enrolment at an educational



establishment, and the latter must accept an obligation not to

work without permission.9 All applicants for any residence permit
must, in addition, present a medical certificate?o Secondly, those
who wish to stay longer in France may apply for an ordinary residence

permit (vermis de séjour ordinaire), which lasts for three years.

The applicant must again possess sufficient means to support
himself, unless he intends to work. If he does intend to take up
employment, he must have permission?l Finally, if a certain
permanence in France is desired, an alien may apply for a privileged
 residence permit (permis de sejour privilégé)e Its duration is

L ﬁfanted
ten years, but it is only/ o those who have three uninterrupted

years of residence in France andzafter the applicant's background
2
has been thoroughly investigated. This permit is often seen as a

preparatory stage for obtaining French nationality. All three of

these are renewable. However, it is only a priviltgedgresidence
3
permit that is renewable as of right (de plein droitd.

: immié?ation
The existence of such/bar ers means that little freedom of

movémggt has in the past existed between the Member States.
Howevéé, since the Second World War considerable progress

has heen achieved in the reduction of such barriers within
Western Europe. Bilateral and multilateral agreements ,

such as those negotiated under the auspices of the Council

of Europef4 have led. to the réduction of documentary formalities
required for trevel within Western Europe. Moreover, frontier
controls have been abolished completely between the Scandinavian
countries?5 inzgene1u§6 and between the United Kingdom and the
Irish Republic. Given this progress, it would seem that action
undertaken to secure freedom of movement for all Community
nationals throughout the Community ought not to encounter

insurmountable obstacles.

RS



iii) restriction of the political activity of aliens.

As early as the seveniteenth century Hugo Grotius wrote
that every State possessed the sovereign right to expel aliens
who chellenged its established political order and indulged in
seditious gctivities?s Similar views were expressed by
Pufendorfiyand Boeric Cruce. The latter maintained that a
State could egpel 2ll aliéns regarded as "traistres, seditieux.
et assassins"fo Already, therefore, the principle was
established that an alien's political activity might be such as
to entitle é sovereign State to expel him.

Confirmation of this principle and an indication of its
broad scope of application were provided by a number of
arbitral decisions %iven around the turn of the century. In
the Ben Tillett Case the Belgian authorities had expelled a
Briton wishing to address & public meeting in furtherance of
the cause of trade unionism. The arbitrator found that &

State enjoyed the right to expel an alien in such circumstances
and éﬁuld,in the plenitude of its sovereignty,determiﬁe for

itself whether the conduct of the alien concerned mexited

expulsion. However, the abuse of rights doctrine might affect the



manner in which a State could exercise this right. In the Boffolo
gyg?z en Italian national had been expelled from Venezuela after
publishing one newspaper article critical of the local minor
judiciary and another article recommending people to read a
particular Socialist newspaper. In this Case the arbitrator found
that Venezuela had offered inadequate reasons for the expulsion
and awarded 2,000 Bolivars compensation to Italy. Again, in the
Maal case:y5 the arbitrator found that the expulsion of an Aﬁerican
citizen suspected of conspiring against the Venezuelan Govérnment
had been carried out with undecessary hardship and indignity, and
compensation was duly awarded to the United States. In these Cases
the right of a sovereign State to expel an alien on account of his
political activity was not challenged. International law was
merely taken to mean that the expelling State might have to
compensate the alien's State of nationality because of the manner
in which the expulsién was effected.

This situation has not been affected even by those treaties which
might have been expected to benefit aliens. For example, Articles 1
and 2 of the European Convention on Establish:nent?4 require each
Contracting Party to nfacilitate" the entry and residence of
nationals of other Contracting Parties, and Article 3 limits the
grounds on which such persons may be expelled. Expulsion is only
"permitted where they endanger national security or offend against
ordre public or public morality. Protocol III(a) to the Convention,

however, deals with the meaning of ordre public in this context

and explains that it has the effect of permitting expulsion "for
political reaons". Reference may also be made to the European
Convention on.Human Rights and Fundamental Freedoms.sg'
According to this Convention, each High Contracting Party must
allow all persons within its jurisdiction to exercise freedom of

opinion, speech, association, assembly and so on. Thus an alien



expelleu by a Party because of his views, speeches, participation

in a demonstration or membership of an organisation might have

been able to claim that the expulsion limited his enjoyment of these
freedoms and so was incompatible with the Convention. However, such
a possibility is excluded by Article 16, which provides that none of
the right of High Contracting Parties to restrict the political
activity of aliens. Both Counventions, therefore, seek to preserve

lthe sovereign right of States to expel aliens on account of their

¥
' political activity.

Contemporary writers are divided as to t%% precise legal
character of this right. ©Some, like Sibert, believe that the
position of an alien in the host Stafe depends on a balance between
a number of principles of international law. On the one hand, the
principles of the interdependence of States, individual liberty,

x equality and humanity require that aliens enjoy righfs of entry end
residence. On the other hand, the principle of self-preservation
entitles the host State in the exercise of its sovereignty to
impose certain restrictiohg on these rights. In particular, the
State mey expel a politically active alien in order to protect its
established political order.

Most writers, however, take the view that as a consequence of
national sovereignty an alien enjoys no right to enter and reside and
may only do so at the discretion of the host state?7A It is true
that the exercise of this discretion is not entirely unfetterred.
The writer has already explained'how the abuse of rights doctrine
may require a State expelling an alien to compensate his State of
nationrlity on account of the manner in which the expulsion is
effected. It is also thought that the principle of hu:;ianity and
prohibition of genocide would rule out certain forms of mass
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expulsion and the delivery sons to acts of persecution.
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The effect of these two principles is,of course,mefely 10 preclude
expulsions which are inhumane in respect of their manuner of execution
or their consequences. Provided there is no such element of inhumenity
in the action taken by the.host Sfate, there seems to be little to
prevent = State expelling éh alien for politiéallreasons. ~Certainly,
writers are ready to accept that expulsion for sﬁch reasons is generally
lzwful. O'Connell, for example, beligves that an‘alien involved in
"political intrigue" may be eXpelled.: Similarly, GoédwinéGill admits
thet an alien 1ndul§1ng in "undesireble" politieal activity is

liable to expulsion.

Therefore, whether they regard the State's right to expel.for
political reasons as an exception to an alieﬁ'S‘general right of entry
and residence or as & consequence of the faét thet an alien's posifion
is depeﬁdent on the largely unfettered discretion of the host State,
/bontemporary writers agree that internmationsl law does little to limit
Rthe exercise of this*sovereigh right; Thus as far as international
iaw is concerned, a State may restrict the political activity of
aliens by expelling those who engage in such activity.

Municipal law oceasionally contains express constitutional provision
regarding the political az}ivity of aliens. For example, Article 25 of
the'Nicaraguaqkonstitution states that aliens are: prohibited from
intertrening directly or indirectly in the country's politicel affairs.
Violation of this prohibifign renders the alien concerned liable +to
prosecution and expulsion. BSuch -express constitutional.provisions are,
however, rare. It is more common for constitutions by implication to
allow for restriction of political activity by aliens.: hﬂhile freedom
of opinion and speech are usually guaranteed to a2ll persons, only -
citizens are guaranteed”equality'before the law. . Thus -the way is left
open for discrimination between citizens and aliens:as. regards the
exercise of these freedoms. As. for collective freedoms, such as

freedom of @ssociation and essembly, these are usually guaranteed only

to cltlzens. ‘Thus consitutions are careful no% ‘to -preclude the




restriction of exercise of such freedoms by aliens.

The absence of constitutional guarantees means that ordinary
legislation may be enacted specifically to restrict the political
activity of aliens. For example, Article 6(2) of the Vest
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German Auslandergesetz a2llows for the limitation or prohibition

of such activity by aliens on grounds of public safety or

‘0ffentlich Ordnung or for the protection of the political process
in West Germany or other particularly important interests of the
Federal Republic. Similarly, in the United Kingdom section 3(2)
of the Aliens Restriction (Amendment) Act 1919 provides that any
alien who promotes or attempts to promote industrial unrest in any
industry in which he has not been bong fide employed for at least
two years immediately preceding in the United Kingdom shall be
liable on summary conviction for up to three months imprisonment.
Little use has been mnade of this provision, though it did lead to
a prosecution in April 1921.43 | Since it has been 80 rarely used,
commentators generally regard section 3(2) as obsolescenéﬁ ' .
Nevertheless, thelImmigration Act 1971, which repealed much of the
1919 Act, carefully preserved this provision. Thus the authorities
presumably regard the power conferred by this provision as
sufficiently important to wish to retain it.45 Given the fact that
international law permits the- expulsion of aliens because of their
political activity, the imposition of criminal sanctions for the
sare reason would not seem incompatible with internationl law.
Certainly,Article 16 of the European Convention on Human Rights
seeks to preserve the sovereign right of High Contracting Parties
[to'restrict" the political activity of aliens. This provision
would seem %o assume that the action which a State may take in

the face of political activity is not limited to expulsion but may

also include other forms of repression, such as the imposition of

criminal sanctions.
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| Normally, however, States deal with politically acltive azliens

{through the application of their legislation regarding the entry

and residence of pliens. Sometines such legislation provides
expressly for their expulsion for politieal reasons . For

example, the United States Code states that the categories of
aliens who may be expelled include: anarchists, those teaching

or affiliating to organistitions advocating or teaching opposition
to 21l organised government, members and affiliates of the
Communist Party a2nd others advocating world communism,

including world dictatorship, or dictatorship in the United
States?6

Rather than compiling such lists, most States prefer to confer

broad discretionary powers on national authorities. For example,

the United Kingdom administration is empowered under the Immigration

Act 1971 and the accompanying Immigration Rules to exclude or

- expel an alien whenever such action is "deemed conducive to the

47

fpublic good". Commentators have frequently criticised the breadth
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of this power and described its use for politieal reasons.

Indeed, the 1971 Act itself makes clear that the power may be
exercised on grounds of "the relations between the United

Kingdom and any other country or other reasons of a political
naturev4 The most well-known example of an alien being expelled for
political reasons was effected under & similar power contained in
the 1920 Aliens Orderfowhen Rudi Dutschke, the left-wing student
from West Germany, was expelled in 1970 for failing to abstain
from politicel activity altogether. A recent example of the power
contained in the 1971 Act being gmployed for political reasons

occurred in 1978, when David Duke, t?f American Ku Klux Klansman
was expelled from the United Kingdom.
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In the face of such action against aliens, the United Kingdom

courts have shown extreme judicial restraint. Dicta exist to the
effect thaet they would be prepa;gd to annul an expulsion order

made ageinst a British subject,cor one that is vitiated by a
procedural defect or made for an improper punc'pose‘.s'ﬂr The last-
mzentioned ground might seem to offer considerable scope for
intervention by the courts. On one occasion, in 1917, the High

Court did annul a deportation order in the Chateau

Thierry Case because the real purpose of the order had been to
effect the extradition of & Frenchman to his native country so that

: 55
he could be required to perform his military service there. This

judgerment, however, was reversed by the Court of Appeal?6]11
subsequent cases the courts have repeatedly emphesized that an
applicant challenging an order on the ground that it was made for
an improper purpose would have to satisfy o very heavy burden of
proof indeed?? The difficulty of meking a challenge on this
ground was illustrated by Lord Denning in Schmidt v. The Home
Secretary. His Lordship stated that in his view the
administration could exercise its powers for any purpose considered
to be for the public good or in the interests of the people of this
country?s As a result, therefore, of broadly-worded legislation
combined with extreme judicial restraint , the United Kingdom

\administration enjoys considerable discretion as regards the

‘expulsion of altens for politicel reasons.
\

3
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The position is similar in France, vhere the concept of

ordre public rether than that of the public good'is employed &s
ithe basis for such action against aliens. lany French

conmentators have attempted to encépsulate the meaning of ordre
public in broad definitions. For instance, Marty and Reynaud
suggest that it covers that which can be regarded as
incdispensable to the meimtenance of organised society?9
Similarly, Vedel believes that it consists of the ﬁinimum
conditions required for a decent ("convenable") social life?o
Bernard, on the other hand, wishes to emphasize the.éynamic

guality of ordre public. .He argues that it requires not only

the absence of threats‘tq‘%he public peace but also positive
action.fo balance the competing interests within society.61
Such definitions, however, do»little other ggan illustrate
the breadth and imprecision of this concept. Certainly, it
is these two gqualities which characterise the applipation of

ordre public in the context Qf French immigration law.
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Prior to the graut of o first residence per:it aa alien
has no right to enter or reside in Freunce. This fact has
twWo consequences. The first consequence is thet an 2lien
nay only enter at the discretion of the administration. This

discretion is exercised on ordre voublic grounds so as 1o
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exclude eny alien vwho is regcrded as being "undesirabhle'.

The term "undesirable" is broad enouslh to cover e wide renge
of aliens, such as those With criminsl coanvictioans or those
7ith insufficient resources to support themselves during
their stey in France. Hovever, there hes glso been o
particular tendency to exclude aliens from France for
political reaons. For exanmple, in March 1972 Bernadetfe
Devlin, who had agranged to address a meeting in Bordeaux,
was refused entry.4 In the following mouth a group of
British trades unionists and three Labour M.Ps., who wished
to visit France in order to protest about British agcession
to the European Community, were similarly excluded. 5, In
1975 three West German Arnnesty International officiais, who
had attended & conference in their native country, tried to
enter Frence for a restaurant meal. The French immigration
officizls, hovever, refused their permission to enter.66 The
reason for exclusions such as these became evident in
January 1976, when ex-general Spinola was admitted to France
only on condition that he respected an obligag%on to maintein

"political neutrality" (neutralité politigue)e. The meaning

of this obligation is far from clear. However, it appears in

practice to require an alien to refrain from political

activity. In the three cases of entry refusal mentioned above

the administration presumably felt that the aliens concerned



vould not respect this obligation. Orcre public, then, has

been interpreted so as to permit the exclusion of any alien
who, the administration believes, will not remain
politicelly "neutral"™ in France.

The second consequence of the absence of a general right
to enter end reside in France is that an a2lien without a
first residence pernit may only remain in FPrance at the
discretion of the administration. The aduinistration may,
therefore, reguest such an alien to leave at =iy time if his

presence is regarded as being contrary to ordre public. The

procedure whereby an alien is reauested to leave in this way
ig knowa as "refoulement". It may be noted that except in an
energency the administration is not empowered to employ
physical coercion td ensure complience with such a request.68
Nevertheless, this procedure has proved an effective means
of purtailing the stay of aliens who have not been granted a
first residence peruit. Thus during the initial three months

period when an alien is usually allowed to remain without a

residence periiit he may be subjected to refoulement. For

exarple, in March 1976 Kaid Ahmed, an Algerien opposition
leader, was requested to leave after he had held a press
conference critical of his government.69 Agein, in August
1977 Mr. Agee, the American journalist deported from the U.K.,
vias detained at Boulogne after spending three weeks in France.
He was then driven to ILille and told to board a train to

Belgium. The Minister of the Interior justified this action

by saying that Agee's presence in France was considered
"undesirable” because of his past activities and because of
the consequehces that some of his present ones were likely to

involve for the relations maintained by France with certain
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friendly countries".

If an alien wishes to stey for wmore than three months,
he must, as mentioned above, =2pply for the grant of a
resicence permit. However, the grant of e first residence

per-it is discretionary and zay be refused on ordre public

srounds. For exauple, in Septenber 1975 the Prefect of
Alpes de Eaute Provence refused members of the
agricultural commune of Longo Kai first recidence permits
vecause of their alleged politicel extremism.71 Aliens
refused a first residence permit in this way must leave
Fraunce before the date specified by the adrinistration.
If they fail to do so, they may be punished under
Article 27 of Décret 58-130% of Decembexr 23 1958:]2 The
penzlties provided are ten days to three months
imprisoment and a fine of Fl,000-2,000.

§imilarly, an alien who does not apply for a residence
at 211 »ust leave at the end of the three months periodf
Agein, failure to do so may be punished under Article 27
of the 1958 Débret. In practice, many aliens who do not
comply with the obligation to leave remain undetected.
However, if they take part in political activity, the
adninistration may act z2gainst them on the basis of grdre
public. Thus in February 1975 Paul Dijoud, the
Imaigration Minister, stated that such illegel residents
would not be allowed to organise hunger strikes or other
forms of protest.74 If they do éo, they normally suffer
refoulement. It seems, therefore, that an akien without
a first residence permit may be requested to leave in

circumstances similar to those in which he may be refused

entry. In fact, ordre public has been interpreted so as
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to render the entry and residence of an z2lien prior to
the grant of a first residence permit dependent upon his
maintaining "political neutrality".

An 2lien who has obtained a first residerence permit is
in z rather different position. Ye is entitled to renain
in Frence for as long as he holds a residence perait. His
perinit ey only be lost in two ways. First, the
adninistretion maey withdraw or refuse to renew it. The
a2lien concerned nust then leave. Failure to so will render
him liable to punishment under Article 27 of the 1958

'4 . . .
Decret., This procedure is again known as refoulement.

Secondly, the administration may serve an alien with a
deportation order. As a consequence of such an order his
residence permit must be surrendered, and he will be
required to leave France. ZEach of these procedures nay,
hovever, only be carried out in circurstances laid down by
law.

Under earlier law countained in Article 2 of Qéé;gj 38-
of May 2,19’5875 a residence permit could be withdrawm at
the discretion of the administration. The current law,
hoviever, only allows for withdrawel in specified
circumstances. A temporary residence pernit may now only
be withdrevm where the holder ceases 1o satisfy the
conditions of its issue.76 This might occur, for
instance, where a student terminates his studies, a
tourist becomes destitute or a worker loses his job. It

is established that withdrawal is not possible in other
11

circumstances. The question of the renewal of a

temporary residence permit is rether more problematic.



It mcy only be reneved vherc the conditions of its issue cre
78
saticfied. This does not, however, necessarily mean that

it 7ust be renewed in such circu:istances. AS a resultd,
coue comuentators believe that its renewal may be refused on

‘ 7
ordre public grounds. As for an ordinary residence permit,

it mey only be withdrawm where the holder has spent six
consecutive nonths away from France without good reason or
becones unemployed and destitute "ol his own act" for the
sene period.SO It is renewable provided thst the conditions
of i1ts issue are satisfied es regerds fincncial resources and
employment.81 Finally, a privileged residence permit may only
ve vithdravn or its renewal refused, where the holder spends
six consecutive months brozad or by arrété of the Interior
inister following a hearing before a special commission.82
Hovwever, if this does talie place, the alien concerned must be
civen a temporary or ordinary residence permit as a
repla’cement.a3 Accordingly, he is not reguired to leave.
Instead,he is entitled to remain there subject to the rules
applicable to temporary or ordinary residence permit holders.
Therefore, neither withdrawal nor refusal to renew a
residence permit, except perhaps in the case of a refusal to
renew a temporary residence permit, represents e procedure
whereby the administration may act against an alien on ordre
public grounds.a4 If the administration wishes to do so,
resort must be had to the deportation procedure.

Under Article 23 of the 1945 Qrdonnance the lMinister of the
Interior or in frontier departments the

Prefect, Wwho is accountable to the




liinister, may dggort an alien who constitutes & "threat" (menace)

to ordre public. No definition of ordre public is offered by
Article 23, and no guidance is laid down as tc the circumstances
in vhich this concept allows for deportation of an alien. In
fact, this provision does not require an infringement of ordre
public but merely & "threat" to it. As a result, tae
administration is left with considerable discretion in deciding
whether or not to deport an a],.iene.i5 Often aliens are deported
for political reasons. TFor example, in 1973 an Algerian
discovered in possession of left-wing paper§6 and & Swiss
clergyman, Pastor Perreggux, who was working with North African
immigrents in Merseilles, Wwere both deported. In the same year
the Tunisian Secretary-General of theagomite de Défense des Droits
ei_de_lg_Iie_des_mr@xailleursné%nigxés_ and a militant left-wing
Syrian at Marseilles University Sufrgged the same fate. More
recently, in December 1977, a Maroccan and a Spanlard were
deported because of their 1nvolvement in the controversy N
regarding the future Of Western Sahara. The Interior Minister
usually defends such deportations on the grounds that thgzaliens
concerned have failed to maintain "political neutrality"
Therefore, aliens who have been granted e flrst re31dence
permit rlsk deportation because of their polltlcal activities in
the same WAy as those Without such a document are liable to
efgulemenz. Consequently, %%iens enjoy little freedom of
political activity in France. - -
" In the face of such action by the administration the French
courts, like those in the United Kingdom, have shown considerable

judicial restraint. Tor the first half of the nineteenth
century the anseil_ﬂLEjgjjregarded the deportation-of an alien

‘as an acte du gouvefnemen£2”5Thus no review atfa%%Lbefore the

Conseil wes possible. However, in 1884 in Morphy. the Conseil

was confronted by 'a case where a deportee challenged & deportation
order on the grounds that he was. French.  Since:he Was not an

c
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alien, the applicant argued, the administration could not
deport him. His application was rejected, because on the facts
Morphy was a British subject. However, the Conseil diG accept by

N
implication that review for excess of power (exces de pouvoir)

wes in principle available,

Subsequently, the Conseil developed its case law so that
review in such cases is now possible on four grounds. First, a
deportation must be carried out in accordance with the nrocedure
la2id down by law.e If it is ggt, it may be annulled for procedural

irregularity (vice de forme). Secondly, & deportation order may

only be served on an alien. If i1t is served on a Frenchmen, it may
97
be annulled. Thnirdly, +the Conseil will hear applications based on

a2 claim that there has been an abuse of power (détournement de
98
pouvoir). Thus, for example, & deportation order mede not to

uphold ordre public but for vengeance or pecuniary advantage

could be annulled. Such an argument would, however, be difficult
to prove. Moreover, the Conseil might be reluctant to impute such
base motives to the administration. Consequently, review for
abuse of power is now becoming less prominent?9 Instead, attention
has been increasingly focused on the factual basis for a
deportation order. It is with these facts that the last of the
four grounds is concerned. The Conseil is now prepared to

examine whether the fagté alleged against a deportee are accurate

(matériellemenx exact). Thus, for example, if an alien is

alleged to threaten ordre public because of his participation

in a demoustration, the Conseil will require proof that he did
actually participate. However, the effectiveness of review on this
ground is limited by the teﬁdency of the administration to offer2
only the most generalised facts in Justification of their action.
Moreover, none of these four grounds enable the Conseil to question

the administration's assessment or appreciation of the facts. 1In
perticular, the Colsell declines to examine whether the facts



alleged.aga%nst a deportee are of the sort or qualifié to permit
deportation. Even less., is the Conseil prepared to assess the

facts for itself and decide whether the z2dministration 's

4
conclusion was actually justified by these facts. Because the

Conseil's review of the facts was so limited, commentators described

this field as one where only controle minimum of administrative
action was possible. |

In the 1970s, however, the Conseil seems to have become
somevhat more interventionist. In 1975 a Case came before the Conseil
involving a Bulgarian refugee named Pardov? He had received a
deportation order after residing illegally in France and becoming
destitute. The Conseil decided that the lLinister of the
Interior had committed & clear error of assessment (erreur

manifeste g'appréCiation) in concluding on the basis of the above

facts, which had not been fully proved anyway, that Pardov's

presence constituted a threat to ordre public. In principle, this

ruling represents & significant development in the Conseil's
attitude towards review of the factuzal basis for a deportaiion
order? The Conseil will now review not only the accuracy of the
facts but also the administration's assessment of these facts.
However, two points should be m&de. First, in this ruling the
Conseil expressed a certain doubt as to the accuracy of the facts
alleged by the administration: Thus it is not yet established
whether in deportation cases the Congeil'will review the
edninistration's assessment of the facts for erreur manifesjg
unless there is some doubt as to the accuracy of these facts.

Secondly, commentators believe that the Conseil will only annul

administrative action on the basis of erreur manifeste where the

the administration's asigssment of the facts is very tlearly and

very seriously erroneous. Therefore, the:degree to which the

Pardoy ruling has in practice advanced the Conseil's review of the
factual basls for a deportation order is at this stage open to



question.' 1a

A second development occurred in Janvary 1977 in Dridi. Here a
deportation order had been served on a Tunisian following his
conviction for a criminal offence. Although his application was

rejected, the Conseil did refer to the doctrine of error in law

(erreur de droit)e The Conseil implied that if it had been shown
that the administration had failed to csnsider all the relevant
facts}l the deportation order would have been annulled for error in
law. As & result, the administration may now be called upon to put
formard all the relevant factss The Conseil will then be able to

examine the accuracy of these facts and by this means render its

review of the factual basis for a deportation order more effeciive.
Roth rulings suggest & certain willingness on the part of the

Conseil d'Etat to reconsider its tradition of restraint in this

field. However, their precise significance, particularly in
connection with polit%cal cases, is uncertain. The Qggggi;)s
attitude in Perregaux f also in 1977,1is notable. It will be
reczlled that the administration served an expulsion order on

the clergyman on the ground that his failure to maintain "political
neutrality" constituted & threat to ordre public. When he

challenged this order, the Conseil remarked that "political conduct"
alone did not necessari}y represent a threat to ordre public and - -

poferred to the doctrines of erreur manifeste and erreur de droit.

However, the Conseil declined 4o annul the order on the basis of

either doctrine. Consequently, the French administration, like the

British, would seem for the moment at least to retain broad |

discretion as regards the expulsion of politically active eliens.
Therefore, the approach of international and municipal law has been

such that only nationals in their own country are guarenteed freedom of
political activity. Thus action designed to secure this freedom for

community nationals in a Member State other than their own would

represent & major legel innovation.



[ 1iii) denial of political rights to aliens.

As early as the eighteenth century van Bynkershoek
observed that aliens were usually prohibited from holding public
office and said nothing to suggest tgat such a prohibition was
incompztible with international law}) In more recent years
“writers have accepted withliqual readiness that aliens may
be denied electoral rights.
, Some contemporary writers believe that aliens are in
{principle entitled to eéuality 02 treatment with nationals
; of the host State. BHowever, in the interests of self-
E preservation the State is said to retain the sovereign right

\to make certain exceptions to



i
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participation in elections or holding public office.

kfhis equality. 1In particular, aliens may be prohibited from

Again, however, most writers take national sovereignty as thelr
starting-point. In their opinion, aliens mey only enter and reside
at the discretion of the host State, and the latter is under nol
obligation to treat them equally with their own nationals, least of
all in respect of electoral rights and the right of access 10 public
office}G‘Therefore, whichever premise they adopt, contemporary
writers agree that the denial of such rights to gliens 1is
compatible with international lew.

This situation too is unzffected by international legal
instruments which miéht be expected to benefit aliens in this field.
AS a reaction to the atrocities of the Second Viorld War, several
instruments have been drawn up to safeguard basic human rights.
Such instruments, however, employ restrictive formulas when dealing

'with political rights. TFor exemple, Article 21 of the Universal
 Deglaration of Human Rights17 envisages no more than that an
individual enjoy the right to take part in the government of "his
country", directly or tg%ough elected representatives, and the
right to have equal acceés-to public service in his"country".
”More explicitly, Article g&gof the Internetional Covenant on
Civil and Political Rights  .limits the enjoyment of such rights
to citizens in their own countries. .

Other instruments are directed specifically towards establishing
equality of treatment. For example, Article 5(c) of the
International Convention on the Elimination of All Forms of Racial
Discrminationfa requires that all persons are treated equally as
regards participation in elections and holding public office.
However, Article 1(2) of the Convention provides that its terms are

not applicable to distinctions or exclusions, restrictions or

preferences made by a State Party between citizens and non-citizens.



Agein, the Buropean Convention on Establichment obliges Contracting ,42
Parties to treat nationals of other Contracting Parties equally with
their own nationals as regards employment. However, Article 13 of this

Convention allows for & Contracting Party to reserve for its own
netionals the'exercise of public functions", i.e. the hblding of public
office. 411 these insruments, then, carefully preserve the sovereign
right of States to deny aliens political rights. Conc equently, the
question of whether alieﬁs should be grented such rights has been
\left to be determlnea by munlclpal lawe
/ restrictive
Its approach to the politloal activity of =aliens
would suggest that munlclpal 1aw would be reluctanu 10 graat
Kany political rlghts to allens. In the Unlted klngdom the
position was orlglnall% governed by the common law. In the
fonmouth Election Case of 1624 an alien was found inellglble
to be a lMember of Parliament. This prohibition was subse%uently
conflrmed by a Resolution of the HOuse of Commons in 1698 and

22
by the Act of Settlement 1700. The first ‘recorded nnstance of _

an allen belng



barred even from voting in Parliamentary elections was in 1660;

The present pﬁdtiqn is governed by the Representation of the

People Act 1949?8" as amended by the Representation of the People
Act 1969. By virtue of this legislation, all aliens are denied the
right to participate in Parliamentary elections. It is true that
citizens of the Irish Republic are entitled to participate. However,
while such persons are obviously not United Kingdom citizens,
section 32(1) of the British Nationality Act 1948 makes clear that
they are not aliens either. In fact, they occupy a somewhat
anomaloué intermediate status between the two. Similar rules apply
40 local elections under section 79(1) of the Local Government Act
1972. As for the holding of public office, the Act of Settlement
excluded alienms from holding any "civil or military place of trust".
Moreover, section 6 of the Aliens Restriction (Amendment) Act 1919
now provides that no alien may become a civil servant. However, the
Aliens Employment Act 1955 permits an alien to be specially
authdrised to do so where there is no suitable British applicant
for the job or where the alien possesses exceptional qualifications
or experience. Apart from this except;on, the common law and
modern legislation have seen to it that aliens enjoy no political
rights in the United Kingdom.

Most States prefer to deal with many of these matters in their
written constitutions. For example, the Constitutions of Belgiumf?
Denmark?OJ' Eire?l)‘ Italy?2 Luxembourg3 and the Netherlandg4'
all reserve electoral rights at the national parliamentary level
for citizens. In addition, these countries, excluding the Irish

Republic, meke express constitatiomprovision for reserving the

/right of access to public office for citizens. However,

oonstitutional provisions regarding local electoral rights are much

less bommon. 0f the above countries only the Netherlands makes



express constitutional provision for reserving the right to

vote and stand as a candidate infzgggtions for nationals. Indeed,

the Irish Republic has gone so far as to enact legislation _
granting resident aliens the right to partiecipate in local elections.Jl
Apart Ifrom this exception, however, no liember State in the European
Community grants political rights to aliens. |

Conclusion

In view of the progress being achieved as regards the
reduction of immigration barriers in Western Europe, it would
seem that action to secure for Community nationals freedom of’
movement throughout the Community is unlikely to encounter
insurmountable difficulties. On the other hand, action tb
secure for them freedom of politieal activity and political
rights in a lMember State other than their own would affect
aspects of national éovereignty which have in the past been
careiully preserved by international law and jealously guarded
by municipel law. Clearly, therefore, the full realisation of
European citizenship would entail major legal innovations. )

In addition, major political consequences would be. involved
The ecohesion of the nation-state depends on the maintenance of a
¢close relationship between nationzls pnd their State., This
close relationship has in the past been ensured by the fact that '
nationals have enjoyed exclusive responsibility for the
determination of State policy. Bowévér, if freedom of political N
activity and political rights are secured for Communiiy nationals 1
throughout the Community, nationals of each Member Stete will have;
to be prepared to share responsidilty for determination of”policy;
in that State with Community nationals from other Member States. |

Thus the close.relationship between nationals gnd their State 3
realise that they /

U \
‘derive rights and freedoms from European eitigenship, they may -

will be weakened. Moreover, as individuals

tend increasingly to identify with the Community itself rather



: 4’,.
a2
'than their own Member State. FPor these two reasons, the creation of

European citizenship may lead to fundamental changes in the

politicel structure of Vestern Europe.
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Chapter Two European Citizenship and the E.E.C., Treaty
The Treaty provides no express basis for overcoming the
fobstacles to the creation of European citizenship. This

does not necessarily mean, however, that no basis at all

ican be found in the Treaty for the necessary action.
\\ Article 48 (1) provides for freedom of movement for
mworkers" to be secured within the Community. According
to Article 227 (4), the Treaty is applicable to the European
territories for whose external relations the lember States
are responsible. Therefore, workers are to be free to move
within the area of the Member States and such territories.
The problem is that the term "workers" is mot defined in
the Treatye Consequently, it is not clear which persons
are to enjoy freedom of movement,

It is true that Axticle 52 and 59, which deal with
rreédom of establishment and freedom to provide services, refer
only to "nationzls'of Member States". However,

* this restrictiveness B&y do nothing more than reflect



the Teet that rights for legal as well as natural persons
cre cnvisaged by these provisions. Thus the wording of these

provisions 6oes not necessarily imply that only "nitionals of

vesber Siates" can qualify as "workers" for the ﬁurposes of

Lriicle 48, lioreover, even if such a2 restrictive interpretation
of the laiter provision were justified, this does not

in itself meen that in the context of Coomunity law liember
States will be free to deternine for themselves the scope of
the expression "nationals of liember States". In effect, the
question depends on the implementing neasures enacted by the
council a2nd Comnission and the interpretation of the relevant
provisions by the Court of Justice. Therefore, these
institutions would seem to possess the legal basis for embodying

in Community law a definition of those persons benefitting from
freedoz of movement. Such & definition could presumably serve es
defimivion of Buropean Coamunity notionality.

o
C.

be for the rights end freedoms enteiled by European

citicenship, express nrovigion ig made in the Treaty for &

1imited Torm of free movement. Articles 45-51



S

cuvisagse rights of entry and residence for persons
wishing to take up an offer of employanent "aciuelly nade"

in a ‘ember State. Similar rights are eanvisaged in Articles
52-58 for natural or legal persons wishing to set up or
ennge an undertaking or carry on a self-employed occupation.
FPinelly, Articles 59-66 envisage rights of entry and
tenporary residence for those wishing to provide a service
in a ieuber State without establishing themselves there
permanently. Therefore, the Treaty nales express reference
to rights of entry and residence only in the case of those
gishing to engage in specified econounic activities. This
restrictiveness resulted from the fact that the Treaty
suthors sought merely to ensure that national immigration
barriers would not prevent persons moving to those areas

of the Community where their labour, professional or
entrepreneurial skills or services were nost in demaand. It
is for this reason that Article 48 (3) only speaks of rights
of entry and residence for those wishing to take up an offer
of employment “actually made'. Clearly, such rights will
only be available where there is denand for immigrant

1abour in the host Member State.
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Also, these rights.are,according to Articles 48 (3), 56 (1) and 66
of the Treaty, subject to "limitations justified on grounds of
public policy, public security or public health". Of particular
significance for the present work is the deroga{ion based on public
policy. | E
This concept, ﬁhich is not readily defineable, is of broad and
veried appiiostion in English law. Hartley fefers to its application
in contraect law and private international 1aw% It may also be
found in several other areas of the law. For instence, public
policy mey on some occasions require the admission of evidence in
court proceedings vhich would otherwise have been inadmissible?‘
On other occasions it may require evidence otherwise admissible to be
rejectéd? It is also upon public policy that the doctrine of
judiciel immunity is sald to be baséd.: Finzlly, the concept has

been employed in cases where bequests and trusts for sale have

come before the courts. Yor example, in Thrupp v. Colle%t': the

court refused to uphold a bequest of £5,000 left to pay the fines of
convicted poachers as being contrary to public policy, and in re
Johnson's Vill Trusts: National Provincial Bank v. Jeffré§ the

court refused to uphold on the same ground a clause in a trust for
sale requiring, in effect, that the beneficiary divorce her husband.
However, while this concept may be of varied application, it is nof

employed in United Kingdom immigrétion lawe. Instead, the concept of

"public good" is employed.

HBowever, in the context of the Treaty public policy is not

connected with either of the above two conceptse Rather, it is
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the tern chosen by the translators of the official English vevsion

of the Treaty to denote the civil law concept of ordre;publgc;

Some conmentators have criticised this choice, on the ground thet

public policy is too broad an expression suitebly to denote the

concept of ordre public. ILeleux, for example, suggests that “public
order" would be 2 more accurate translati§;:- The Editor.gf the
Common MNerket Iaw Reports seems to share this preferenge;n Smit

and Herzog, for their part, would prefer the expression " public
goodé¥) In the present writer's view, however;'public policy

is a suitable term, given the breadth and imprecision of the

civil law concept it 1s meant to denotes

/ It is established in international law and municipal law
that this concept allows for the exclusion or expulsion of

1
?olitically active eliens. The Treaty zuthors were presumably aware

of this aspect of ordre publice Thus it would seem that by -

including in the Treaty a derogation based on the same concept



’{the nrezty authors seemingly intended the llember States to retzin the
%sovereign right to expel for political reasons and thus to deny rigrents
ﬁreedoz of nolitical activitye.

- lloreover, vwhile Article 7 (1) of the Treaty does contain a broad
rrohibition of discrimination on grounds of nztionz2lity, the same
| paragraph rekes clear that this prohibition is without prejudice to any
specizl Trezty provisions. One such special provision is Article 48 (2),
thich provices for migrant workers to enjoy eguality of treatrent =s “
regards "ecploynent, reruneration and other conditions of work z=nd
ezploy-ent"s Thus migrents are only entitled to equality of treatment in
the economic and social but not the political field. The Treaty does not,
then, require liember States to grant electoral rights to migrants.

The question of access to public office is rather less
Ltraightforward. Since Article 48 (2) does envisage equality of
treat ent as regards employment;JEEWEBuld seen to prohibit discrimination
2s regerds appoiniment to civil service posts. For this reason,

irticle 48 (4) was included. This peragraph expressly states that

the provisions of Article 48 a2re not zpplicedble to employment in the
npublic service". Although this expression is not defined in the
mreaty, it is thought to cover "clgssi?fl intergovernzental functions"
of the sort perforzed by civil servents. Therefore, Article 48 (4)
seems to have been included in the Treaty specifically to ensure that
rigrents would not be entitledto claim the right under Article 48 (2)
to hold public office as civil servanté.

'The.above Treaty provisiéns, therefore, do not séem_to have been

intended to constitute the basis for the creation of European Community

citizenship. MNevertheless, much would depend on the menner in which the\

European Court interﬁfeted_these provisioné. ;
. : /



= Moreove¥, the Treaty authors realised that
‘the inclusion of the public policy derogation could
:cause difficulties.\ Pirst, this concept is so broad

- and uncertain in its scope and content that, in the

~ a2bsence of guidelines? the.member Stétes might have
invoked it ostensibly for political reasons but really
for economic reasé%%. This problem is faced squarely
in the Treaty provisions governing the free movement of
goodse. Article 36 permits the Member States to derogate
from this freedom on several grounds, including that of
public policy. However, this provision states that such

derogations must not



U1
-1

constitute a means of arbitrary

discrimination or a disguised

restriction on trade between

llember States.
The prohibition on "arbitrary" action here laid down presumeably
means that public policy measures must be well-founded on
public policy. They are not apparently to be regerded as well-
founded, if they are adopted for the purpose of restoring national
trade barriers.

Some commentators believe that similar conditions for resort

to the public policy derogation from the free movement of persouns
are to be understood in the requirement in Article 48(3%5 that
such & derogation must be "justified]'??' Doubtless, the freaty
authors would not have wished to see the public policy derogation
invoked for the purpose of restoring national immigration barrieré?
fhis could occur, for example, where & Member State wishing to
protect the nzational labour market argued thet immigration fron
anotﬁer Member State was such as to threaten its political stability
and thus invoked thepublic policy derogation to curtail this
immigrations In practice, it night not be easy to determine
whether or not such action was justified on public policy
grouggi. Consequently, the Ireaty awthors may have felt that this
vas a problem too difficult to be solved nerely by a formal
prohibition in the Treaty itself against the adoption of public
policy measures against migrants for reasons of economic
protectionism., Nevertheless, this was & problem which would

have to tackled somehow.

Secondly, some commentators note that the concept vhich is
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(
Lfermed public policy in the Treaty is not identical in the

nztionzl law of each Member Stote. The writer heas

elready mentioned the breadth of ordre public in France}ﬂowever, the

Germen version of this concept, termed ngffentlich Ordnung", is
rather narrover and is said to cover oniy "die Normen, derén
Anviendung im Interesse der staatliche Existenz unabweisbar ist."’
Thus the problem arose that the movenent of persons might be
deternined by nat}onal variations in this concept rather than by
economic factoig.A Thus even if the Treaty authors intended to
provide in Part Two of the Treaty for freedon of movement to have
only an economic role, they'may still have felt thet such
veriations would have to be reduced in order to ensure that this
freedom could satisfectorily fulfil its economic role.
Therefore, the Treaty authors were faced with two problems.
gﬁot only might public policy be invoked as a disguised means of
" restoring national protectionist barriers to the movement of
_ persons, but also national variations in this concept could have
\dis%orted the pattern of such movement. For these two reasons,
while the Treaty authors may have wished to leave unaffected the
sovereign right of the Member States to exclude or expel migrants
for politicel reasons, they may also have realised that retention
by the Member Stetes of an unrestricted right to act ageinst
migrants on public policy grouﬁds could impede the effective
fulfilment by freedom of movement of its economic role.
Consequently, provision was made in Article 56(2) of the Treaty
for the "coordination" of national rules regarding public policy.
The meaning of the expression "co-ordinzte" is not defined in
the'Treaty and is open to doubt. It may be compered with the
terms nzpproximation" and "harmoniéation", both of which are also
to be found in the Treaty. For example,.Article 100 requires

the ensctment of Directives for the "approximation" of national
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lews "which directly affect the establishment or functioning of the
common market", and Article 117 refers to the "harmonisation of
social systemé". A1 three expressions would seer to contemplate
Comauni ty actién to bring about the closer 2lignment of natjonal
lav in the fields specified in the verlous Treaty provisigﬁg.

Some commentators believe that the use of these différent terms
indicetes that the Treaty authors envisaged action varying in
degrees of intensgﬁi. Such commentators argue, for example, that
the procesa of "approximation" would require actual changes in the
substance of thé relevant natiqnal laws, whereas "co-ordination"
vould require no more than the elimination of conflicts between the
national fﬁ%.g: Other qommentators, however, point out that usage
of the various terms is not consistent as between the originsl

four authentic versions of the Treety or,indeed, even within the
seme version. Consequently, théy take the view that the Treaty
zuthors did not intend to attribute any special significance to the
perticular term employed in a given provision. This {iew could
expiéin why the term "co-ordinate" is found in Article 56(2) and
the term "approximatién" in Articie 100, even though the iq;mer is
regarded as being lex sﬁecialis in relation to the latégz. n
Pherefore, 1t does not seem that a clear indication of the content
envisaged by the Treaty authors for the Directives to be enacted
pursuant to Articie 56(2) can be obtained through an examination

of the wording of this‘provision. Consequently,the content of the
Directives to be enacted under Article 56(2) would seem to have been
left largely to be determined by the Community institutions
'themselvgg?»'Presumably, then, these Directives could be such
las {0 restrict the right of Membex Stétes to expel for political

| reasons and thus contribute towards introduction of freedom of

political activity throughout the Community.
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orcover, several provisions elsewvhere in the Treaty
ey provide a basis for legislative action to secure the
fuvll rights and freedoms entailed by Evropean citigexnshin.
In the first place, Article 7 (2) permits the Council to
catcet ncasures so as to expand the equality of treatment
to be enjoyed by nigrants beyond that stipulated in Article
43 (2). Conscqucatly, csome comnentators have described
thiec nrovision aszﬁgnstituting 2 basis for the creation of

suropean cltizeaship.

\Secondly, Article 235 is notable. This provision



empovers the Commuwiity institutions to go beyonu the more specific

provisions of the Treaty and enact measures necessary for the
/

[attainmcnt of the Community's objectives. It thus compensates
somevhat for the rigidity of Artic}e 4. However, this power may
only be exercised "in the course of the operation of the common
merket". This condition might be thought to mean that action taken
under Article 235 must relate to the functioning of the common
merket. Indeed, support for this view may be found in the French
version of the Treaty, which uses the phrase "dans le fonctionnement
du marché commun". However, the German and Dutch versions are
rather different. The former uses the phrase "im Rahmen des
Gemeinsamen Marktes", and the: latter "in het kader van de
gemeeenschappeli jke markt". These two versions suggest that action
under Article 235 need only relate to the common market generally
and not necessarily to its functioning. Marenco, indeed, argues
that thefﬁgndition only requires action to be taken "dans le contexte
du treitd". On the other hand, Article 203 of the Furatom Treaty -
the equivalent provision to Article 235 in the E.E.C. Treaty -
contains no condition relating to the common market or to "the
context of the Treaty". The absence of a condition relating to the
common market may be explained by the fact that the Euratom Treaty
does not provide for the creation of a common marxet. However, the
absence of any condition relatiﬁg to the context of the Treaty in
Article 203 of the Euratom Treaty suggests that such a condition
should not be reed into Article 235 of the E.E.C. Treaty. Instead,
it is better to interpret the condition concerning the common market
in the latter provision as requiring that action taken thereunder
must relate in some way to the common market.

The E.E.C. Treaty , of course, does not deal merely with the
establishment of the common market but also with its functioning
and, nore particularly, its development. This is implicit in Article

2, which envisages the common market developing so as to allow for



the attainment of the Community's objectives, and explicit
in severcl Treaty provisions, such as Article 155, which
speak of the "development" of the common :arket. ftherclore,
if Lrticle 235 merely requires that action taken thereunder
relate in some w2y to the common market, this provision would
seem to allow for the enactment of measures involving the
development of the common market. Therefore, insofar as
the creation of Europeen citizenship is necess eary to attain
tie Community's objectives, Article 235 would seem to a2llow
ror the enactment of measures developing freedom of movement
co as to give effect to this hotion.

According to Article 2, the objectives of the Community

include the promotion of "closer relations between the States

 belonging to ite" Article 2 itself does not clearly explain
{ vhether political oxr merely economic integration is envisaged by
. these vords. However, guidance as to their meaning may be sought

_in the Preemble to the Treaty. The general view of international

lawyers 1is that treaty preambles mey be employed to assist in
interpretation of operative provisions of the treaty Article
31 of the Vienna Convention on the Law of Treatigg states

that a treaty is to be interpreted in its context. For
interpretative purposes the "context" of a treaty is defined

2s including its preamble. There would seem, then, to be little
doubt that the Preamble to the E.E.C. Treaty may be employed

to assist in the interpretation of Articlezg. According to the
Preanble, the signatories are "determined to lay the

foundetions of an ever closer union among the peoples of Europe".

The Preamble seems here Yo envisage developments in the direction

“of political integration. It may be thought that a similar
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objectig% ic nicant by the reference to "closer relations" in
Article 2. Iowever, vhile the Preamble spcaks of popular union,

i Article 2 rercly deals with relations betvieen liember States. It
ey bey tien, that the latter contegylates a looser version of
political integration thon the former. Specifically, the

;;objective cioted in Article 2 seems to assume the continuation of

j indevendent States within the Community, while the ohjective stated

. in the Prezmble apparently makes no such assumption. Some support

t

. por the view that the Community seceks popular union and not merely
% closer relations between the Member States may be found in Article
ﬁx138(3)’ This provision allows for the holding of direct electiouns

; to the Europcan Parliment. Such elections would seem to envisage

i o direct relationship between individuals and the Comnunity

| institutions transcending the relationship of individuzsls with their
\ State. UNevertheless, some doubt must remain as to the precise
\nature of the Comnunity'!s political objective.

E;en so, significant remarks were made by some of those
involved in the negotiating and drafting of the Treaty. Ophuls,
the leader of the West German delegation during the negotiations,
explained that the free movement of persons had to be included
in the Treaty beczuse a system limited to the free movement of

goods would h%éf been inadequate to secure the "buts politiques"

of the Community. Of more particular significance is a remark
of the Itelian Foreign llinister. Vhen the Treaty was signed, he
gpoke of the "united Europe" envisaged by the Treaty and
predicted that freedom of movement would lead every individual
in the connuniby to feel himself a "cittadino di questa nuova
Euror?a?"; There is, then, evidence to suggest that some at least
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of the Treaty authors regerded the creation of LKuropecn
citizenship through the development ol the free novement of
nersons as being encoxnpassed by the Coununity's objectives.
Certeinly, if the development of this freedom were to involve
the introduction of the rights and freedons of éitizenship
throughout the Comnunity, beneficiaries would be encouraged to
identify with the Comnunity, and political integration would
be prouoted.

Insofer 2s the creation of European citizenship is
neompassed by the Community's objectives, Article 235, like
Article 7 (2), would seem to permit the enactment of measures

necessary to introduce the rights and freedoms entailed

\‘by this citizenship. If, however, the liember States



and their reprecsentatives in the Council feel that the
political changes which would be involved are too profound
to0 be encompesscd vy the Community's objectives, the
Council may be mwilling to either of these provisions for
this .urvosc.

revertheless, two Treaty wrovisions might still be
enployed. Article 220 allows for intergovernuenial
negotieations leading to reciprocal arrangemeants vhereby
nationals of one ilenber State resident in another will
enjoy equality of treatment with nationals of the host llember
State. ILike Article 7 (2), then, Artiecle 220 allows for
sction to be taken so as to extend the equality of
trectment to be enjoyed by migrants further than is envisaged
in Article 48 (2) of the Treaty, However, Article 220 seems
to contemplate an agreement between lienber States rather than
the enactnent of Community measures and does not appareatly
require that the matters addressed in such an agreement be
encompassed by the Community's objectives.

sinilarly, there is no express statement of such a
requirement in Article 2%6. This provision z2llows for the
governaent of a lMember Stete or the Commission to present
the Council with & proposal for amendment of the Treaty.
mhe Council is then to consult the European Parlizment



and the Commission, if the proposal originazted from the Goverwicnt of g
rember Stotes If the Council then decides in favour of calling 2
conference of representatives of the national Governments, the President

of the Council is to convene a conference for the purpose of deteraining

by comzon accord the amendments to be made to the Treaty. The amendments
enter into force after being rafified by all the liember States in accordance
vith their respective constitutional requirenents. This is cleearly a very
broad power, Whereby existing provisions of the Treaty may be modified or

new provisions added. It is for this reason that the predominant role in

this procedure is to be played by the llember States themselves. Kevertheles:
gl; it is not a clessical intergovernmental procedure because roles are zlso
| ellotted to the Council, Comnission and Parliement. A4s such, it offers a
compromise procedure between the two extremes represented by Article 220 on
- the one hand end Articles 7 (2) and 235 on the other. Article 236 may, then,
usefully be employed to give effect to the requirements of European

éitizenship wvhere it is felt that 'such citizenship is too closely connected
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with the Community itself to be left entirely to the liember States but, at

the same time raises issues of such & nature that a predominant role
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should be played by the Member States.

., Therefore, despite unceriainty as to the precise nature of the
s i
?s_bommunity's political objectives and the sensitive nature of the issues

4 .involved, the Treaty would seem to provide the legal basis fbr the creation

' of Buropean citizenship. Comprehensive Community rules regarding the

?

H &ersonal scope of freedom of movement would lead to the embodiment of a

| Qefinition of Community nationslity in Community law. lioreover, the

i géevelopment of this freedom so as to bring it into line with the freedom

fof movement enjoyed by nationals of Member States within their own State
F§3gnd to secure for beneficiaries freedom of political activity and political
{rights throughout the Community Would result in the intréduction of the rights
‘\Eand freedbms entailed by European citizenship., Some of this work may be

E .performed by the Court of Justice, but the approval of the Member States or

v .
;ét least their representatives in the Council will be needed for the

nactment of several measures.
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Chanter Three IBuropean Citizenship and the Fractice

of the Comzunity Institutions

mhe Council of Ministers implemented the Treaty
provisions regarding the free movement of persons during
the 1960s through the enactment 9f several measures
culninating in Regulation 1612/6§ and Directive 68/26%
in the case of employed persons and Directive 64/228 -
later brought up to date by Directive 73/14% - in the case
of the self-employeds Despite this legislative activity,
however, migration within the Community during this period
in comparison with migration from third countries. In
1962 there was a total of almost two million foreign workers
in the lember States. Of this total, forty-five per cent
were nigrants from other lember States. They were, in
fact, mostly Italians who had migrated to find work in
. yest Germany or France. By 1972 the total of foreign
workers in the Member States had risen to almost four and
a half millions, but only twenty-two per cent were from
other Member States. The great majority of foreign
vorkers in the Six now came from countries suchsas those
in North Africa, Portugal, Turkey and Yugoslavia.
mhis comparative fall in intra-Communipy migration might
be attributable to the fact that the above measures only provided
for migrants from wvithin the Community to enjoy equality of

treatment in the host Member State. As far as Community law was



concerned, immigrants from third countries might still suffer
discrimination. This factor may have rendered such immigrants !
more attractive to prospective employers thanyiationals of Member State}sﬁ |
Certainly, there are frequent allegations that employers exploit

'immigrants from third countries by paying them less than their own

nationals znd subjecting them to inferior worlking conditiogé;
On the other hand, it must be remembered that the 1960s were &

period of rapid economic growth. Italy, which had been the main
labour—exporting country of the Six, benefited considerably from the F
favourable economic conditions of this period. Its Gross National
Product rose from nineteen thousand billion Iire in 1958 to
sixty-nine thousand billion Lire in 1972. This substantigl increase

in nztionzl wealth Tas accompanied by a large drop in unemployment in

Itely. The onumber of unemployed fell, in fact, from one and a third
million in 1958 to six hundred thousand in 15%2. This meant that
fewer Italians now felt the need to emigrate to make & living than

in the past. Consequently, France end West Germany - the main labour-
importing countries of the Six - now had to draw on sources outside
the community in order to satisfy their growing manpower requirements.
therefore, it may vell have been the rapid economic growth
experienced by the lember States during the 1960s rather than
community enactments which produced g?e_comparative fell in intre-
communi ty migration during this period.

The fact thatindividuals within the Community were now under less
economic pressure to migrate to meke a living eccorded well with the
approach to free movenent advocated by the 9§§munity institutions.
in e Recommendation and Opinion of July 1962 +the Commission argued
that this freedom was not concerned with traditional notions of

emigration and immigration. These notions assumed that individuals
migrated because they were unable to secure satisiactory living

stendards in thelr own countries. The Community however, sought to
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ensure uniformly high living standards throughout its territorye. ‘
the problem of depresced areas of high unemploynent should be
remedied through investzent in those areas rather than through
emigat;hi. In effect, capital should be moved to the unemployed
rether then vice versa. Thus sufficient jobs would be made
cveilzdle to the unemployed.in'their ovn countries. Consequently,
in the context of the Community the traditionel wotive for
migration would cease to exist, and freedom of movement would lead
to the establishment of "notions de libre deplacement et de libre
instellation sur le territoire de la Communau%é". shat vas
involvec was the freedom of en individuzsl to choose thke place in the
communi ty where he would settle and make a living. This choice
é'ould not be determined by economic necessity but could be exercised
é?n the interests of one's career or cultural preference and so ég.
mherefore, freedom of movement in Community law represented e
considerable expansion of personal freedgg. Indeed, it wes
described by the Commission in Novexber 1961 as "le premier aspect B

- 36
d'une ‘citoyennete europeene.

Vhile economic conditions in 1960s rendered suchk an approach to

/free movement feasible, it was political developments which led the

conrunity institutions to give greater prominence to this approach
|

end greater articulation to the relationship between this freedom

iand European citizenship. T%g féﬁous ruling of the Furopean Court

\

‘of Justice in Costa v. E;N;E;L; uad made it clear that Communi ty
levw wes to enjoy supremacy over conflicting national law. As a
result, fears vere expressed in the lember States, especially Vest
cermany, that the fundemental rights contzined in national

constitutions might be overridden by comnmuni ty measuggi. These 1§

fears culminated in 1974 with a ruling by the Bundesvexfassggg ge ;gggt .

(tbe Vest German Federal Constitutional COurt) in which a residuary
right vas clalmed to0 review Community measures for compatibili ty

with the fundamental rights provisions of the Grundgesetz (the West




geraczn constitution)e This ruling confirmed that the concern of
nc.tional courts to protect fundamental rights could endanger the
suprezacy and uniform application of Conmunity lavie

mie response of the Court of Justice to such problems was to rule

20 21
in e Intcrnetionzle Handelsgessellschafti and Yold cases that

/funda;ental rights were enshrined in the unwritten principles of

f Coz..unity law. In developing these principles the Court would draw

j upon nztional constitutions and international legal instruments

| concerning human rights, such as the FTuropean Convention on Human

\ Rights. Since the Court would emnsure respect for shich principles
on t:ze pert of the Community institutions, national courts would not
need +to intervene egainst Community measures in defence of
fundcaentzl rights. The Commission, for its part, was 2t psins to
point out that certein Community meaéures had the effect of extending
rether than threatening fundamental rights. Specifically, in June
1965 commission President Hellstein argued before the European
Parliecment that t%f measures regarding the free movement of persons
hed such an effeit.>' This argunent suvbsequently found legislative
recognition in the Preamble to Regulation 1612/68, which described
free movement as a "fundamentel right of workers and their femilies".

;lcleariy, the Community institutions were seeking to drew an anelogy

' between free movement in Community 1-w and the fundemental rights

-y,

; 275 .
é guzranteed in nzational constituti%ud. This analogy was

particularly apt in the case of West Germany. Articles 11(1) and

24 .
12(1) of the Grundceset2 guarantee for all Germans freedom of

zovement throughout the federal territory and the right to choose

their place of vork within it. Community law conferred e right of

of the.same nature, but it could be exéreised—throughout the Cbmmunity
and npt_just within one Hember'Statem Cénsequently, Communi ty law

could jpstifiably‘be reéarded.as extending at least one fundamental

ri ght .

T e v
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“hen Regulation 1612/68 was enacted, Commission Vice-President

Sandri took the analogy a stage further. After invoking the
cormmunity's objective of "political union of the European peoples"
he argued that free movement in Commggity law constituted"an
incipient fora of European citizenship". Unfortunately, he did
not elaborate on this argument. His failure to do so probably )
reflects the lack ofserious consideration previouslygﬂvenru>thﬁgtlon.
On the other hand, it is notable that European citizenship was
gescribed as being "incipient". This was presumably because at

this stage free movement involved no more than the right to choose

one's place of work within the Community. In effect, European
citizenship could only be said to exist in the socio-economic
sense.

In the following decade, however, the Commnunity institutions
became committed to this notion in its broadest sense. The basic
Preaty rules regarding the common market had now been put into
effect, and it was natural for these institutions to turn their
atténtion to0 the longer term objectives of the Community. Moreover,
the accession of the three new liember States made the time seem
ripe for new initiatives. Finally, the anticipated recession
convinced the institutions that the Community risked being
gssociated in the popular mind with economic problems just as it
had been associated with the eéonomic success of the previous
gecande. Thus if the Comnunity were to be assured of the popular
support necessary for its continued development, it would have to
prove 118 worth in fields other than the economic.

Such considerations lead Commission President liansholt in

/April 1972 to tell the European Parliament that the Commission
{ would call for the creation of a full European citizenship at the

' 2:6
XforthCOming Summit Conference. Such citizenship would involve
conplete freedom of movement throughout the Community and the

right for migrents to participate in local elections in the host
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ember States. Clearly, then, Buropean citizenship was now regarded as )
: i
2 notion going far beyond the socio-economic field. Instead, it would

seen to have come to be regarded a2s entailing the same rights and

freedons a5 those 2ssociated with citizenship of a liberal democratic
State. In fact, it was subsequently defined as entailing the right of .
residence, electoral rights, the right of access to public office and
freedom of political activity, Pg%ticularly freedom of association and
assembly, throughout the Community. It was apparently envisaged by the
Commission and the European Parliament that these rights and freedoms
would be enjoyed by individuzls by virtue of their link with the
cormunity itself and would be guaranteed by Community law. Therefore, !

while — in line with the above-mentioned rulings in Internationzale /

Fandelsgessellschaft and Nold - European c1tlzensh1p was to be based on

the same basic constitutionzal principles as citizenship in the llember

States, it was to be 2 nevw form of citizenship at the Community level /

/

oend independent of the law of the Member States. As such, it would

courage individuals to identify with the Community rather than a

en
particular HMember State and, thereby, contribute to the attainment of }
the popular_unlpn mentlonqd<py.gpm91831on Vice~-President Sandri. /

The Commission's proposals did win support from the Belgfgi and .
Italian Prime Ministers at the October 1972 Summit Conference.

However, the Communigque issued at the termination of the Conference

made no reference to European citizenship or to popular union. {

Insteads polltlcal integration was treated purely in terms of the
- 30

npelationships between States'. Therefore, while the Commission's



5
proposals had apparently been framed with popular union in mind, the ember )

. states secemed to envisage a much less intense for: of political integrationd
nmevertheless, by December 1974 the llember States had apparently reached .
agreericnt that it would be desirable to consider the possibility of

~ introducing the rights and freedoms regarded by the Commission as implicit
Lo . - » 31‘
in the notion of European citizenship. Accordingly, the Communigue issued’

after the December 1974 Summit Conference called for the establishment of

two Vorking Groups. The first would stidy the possible creztion of a
passport union, wWhich would involve the introduction of a uniform European\g

passport and the abolition of passport control within the Community. The

second Vorking Group was instructed by Point 11 of the Communique \
\

»

to study the conditions and the timing under which

the citizens of the nine Member States could be given
gpecial rights as members of the Community.-

Initielly, these "special rights"were regarded as entailing the right to \

vote end stand as a candidate in local elections and to hold public office

/
/

2
at this 1evg&. Subsequently, however, the work of this Group has been
extended to include the right of residence as well as freedom of expression,

agsoclation and so on., The reference to a right of residence, to which the
- Buyope3n commission and Parliament were also committed is notable. The
{nclusion of this right was presurnably intended to emphasize that freedom
of movement should involve more than the right to choose one's place of work
.and should no longer be dependent on the wish to carry on an economic activity
. Instead, individuals should be completely free to choose their place of

. residence anyvhere in the Comnunity. The implementation of the right of

" pegidence conbined with successful completion of the work assigned to the
‘tirst yorking Group would mean that individuals would enjoy the same freedom

of movement throughout the Community as they already enjoy within their owm

‘‘emper State, Therefore, the action envisaged by the Member States was
‘hnad enough to encompass the rights and freedoms implicit iz the notion of)

Bven 50, it is notable that no mention was made of this notion \\

o communiquee In fact, the Member States apparently I
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wlewchy cach viould agree to ciitend the benefits of its exicting
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21shiip, perheps throush simplified procedures for

~egurclisetion, to cover noiioncls of other .‘enber States. This
evprosch is presunably intended as fer as possible to preserve

1 the ciose re_htlon hip beitween individuels 2nd 2 particular

| lezber State. The licmver States' nreference for this approzch
preswicbly reoulted frown tielr reluctaorice o accept that the

high degree of political integration cuvailed by European

! citigenship vwas enconpassed by the Coliwnity's objectives. fley
/ O Ll ) - g - - .
. | oy, on The ovher hand, nave regarded tuelir approach as & .ecnc

of develoving closer relations amongst themselves hn accoraaiice

f vith Article 2. Tevertheless, +ithe use of the expression "specizl
’ i righte" 1s moilebles This expression viould suggest that the
i righis and freedoms involved were trected by tie ilember States
) i es being diurldct from those encompessed by the Treaty. In

effect, the erber States vished to eep them separate from the
suprenntionsl legel order and were not apparexntly willing to
see them enbodied in Comnuality lew.

Clearly, therefore, little consensus exists between the

leapproach ot the Furopean Commission and Parliament on the one hanc
£ +the ‘exber States on the other. The Couacil and
the Court Licve been soumevhet less explicit in revealing their

.cgspective aporoaches. ievertheless, a similar divergence seeusS
1o lLiove ariscen between these two institutioas.
"he messures enacted by the Couneil in implementation of the

nyesty provisions regarding the free movenenvy of persons conferred
on netionals of Member States rights of entry and residence in
other "ember States for the purpose of carrying out specified
econoaic cctivities. These measures apparently weant that the

personal scope of free movement remained ultinately dependent



ined its own
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01 the merner in vwhich eacu ile ber Stote de

netionality.
Consequeatly, when the United -ilxngdo.. acceded to the Conmunity
in 1973, & special definition of "United Iingdon nationali ty"

raG o ve zdopted in order to satisfy the recuirenents of the

meagures rejgrding the free movenent of persons. United Ningdon
Citizenship could not ve exployed for this vurpose, becouse only

those Citizens defined as "pairicls" under section 2 (1) of the
1971 Immigration Act enjoyed the right of abode in the T™ited
ingdone Presusnably, the other ilember States vwould have Teared
en influx of "aon-patrial" United Xingdom Citizens denied the
right of avode in the Uaited Kingdom but parsdoxically enjoying
rights of entry and residence in their territories under Community

law. Hence, 2 special definition of "United Hingdom nationality"

¢ ¢
20
for the purposes of Comuwity lev vias zdopted Lecording to this
definition, "patrizl" United liingdom Citizens and "patrial®
commonvealth Citizens without the Citizenship of the United
‘Kingdom or of aay other Commonwealth cowatry as viell as persons
enjoying United Xingdom Citizenship by virtue of birth, adoption,
registration or naturalisation in Gibraltar were to be regarded
2g "Uanited Mingdom nationals" for the purposes of Community law.

nhe Buropeen Court, howvever, seems to have adopted a Gifierent
approach to the personal scope of free movement. 1In Uggég in
1964 the Court ruled that The expression n"workers" in Article 48 (1)
of +<he Treatiy was to be given a Commuaity =eaning and was not to

be subject to unilateral alteration by the ..ezber States. The

-
>
S

(SIS

court maintained this approach in geveral suosequent rulin

-~

2
Joreover, in Rutili the Court described the beneficiaries of

freedom of novement as “"persons protected by Coumuaity law". As

Toxrd ﬁackenzie Stuart, one of the judges of the Court, later wrote

in the Journal of the Iaw Society of Scotland, this terminology

|

gy




wen Tre Liceent' of the Yeoumcewt of ecivizenchip® in the United
o

singloile  This stateacnt sugg thet the Court uoy Love in zind

the notion of Suropean Comnumity citizenshin and that the above

culings ney represent vhe first sveps tovwords Tle exbodizent in

- PR T Y, -7 -~ W [ NG . Gy . .
LT wresent, uoviever, vae vers "Connunity netionels" is treated o

covering only those ncrsons cuslifiied s nesiontls of & Teuber

\State mcer 148 Comesgvic lav.

evertinelecs, otiers gy comne 1o & head g o result of Ule
) oS
new Britich dationelity Pill currently Lefore the United [ inglon

Farlicaent. Aceording to this 2ill, United lingdowx Citizensliiu

s w0 he weplaced by tharee nevw Iorus of civizensghip: Tritish
Civizenshiv, Cltizencship of the Irivigl. Deperdent Tevritories and
2risic:. Overseas Citizenship. Only those Tzifed "ingdon Clvizenc
ceouiring Pritich Citizenchip will enj .y the rignt of code iz tlc
S

Tnited . ingdon cleng with "pefrial® Comaoznwealth Citlzens.

presuwaably, the verminology of tae definition of "Imived Iinzgdo.l

natlonalltV" for €Com 1;i*y purposes will be szended 6o what thc
éxpression npetricl Ualted tingGon Citigen® vwill ve reculeced oy
nopitish Citizea". Ilovever, "petrials! reglstered ag Usived

- ingdom Citizens under the Zriticsh Tationslity (Uo. 2) Let 1604
will not become Sritish Citizens sad eare lilely to fall oud side

the scope of the definition of "united ringéoz astionality" for
comrunity purposes in its new form. cince it is unliizely thet e
government intends to enzend thic defimition o as 1O preserve

rights wader Community law Tor persons who are to be deprived of

..

the right of avode in the Uanited Lingdom, a unllatercl alteration
in t:e pergsonal scope of freedom of movement would seem to be
enteiled.

Q In these circuzstances, the Buropean Court ma) recogaise the

\need for embodying a definition of Community nationality in

v
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; Commudty law and vnequivocally establishing that a unilateral

§

2lteration in the personal scope of this freedom by a liember
State is not permissible., If the Cowrt were to do so, it would
be consisygent with the approach of the Commission and Parliement

toverds the notion of European Citizenship as well as with the

-

%progress a2lready being achieved as regards introduction of the

‘rights and freedoizs enteiled by this citizenship.
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PART TWO
THE RIGHTS AND FREEDOLNS OF EUROPEAN CITI ZENSHIP



Chapiter Four TFreedom of :"ovement

Introduction

The Mreaty provisions governing the free movement of persons
refer expressly to no more than certain rights of entry and
»¢oideinece for those wishing to carry outv specified econoxnic
activities in a2 !'ember otate other than their own. These

fprovisions, therefore, seen to offer only & limited basis for

g securing for community nzationals the sane {recdon of ioveuenty

| throulinut thie vomnunity as they enjs,; ia their own wember

\.otates. .evertheless, the vomnunity institutions have sought
to extend the versonal scope of the relevant .reaty provisioas
and to redace the formtlities faced oy those crossing frontiers

betwieen lember States.

PExtension of the Personal Scove of Uie Treaty Provisions

Regarding Freedow of lovement

1
/ The first extension occurred vhen Directive 64/220 waes

\/enacted on the basis of Articles 52 and 59 of the Treaty. This
measure duly granted rights of entry and residence to Community
nationals wishing to establish themselves in a liember State
other than their own or to provide a service there. However,
such rights were also granted to recipients of services. The
justification for granting rights to recipients is not
immediately clear, since the Tréaty does not expressly envisage
rights for such persons. The Preamble to the Directive merely

stated that freedom to provide sevices in Article 59 of the

mTreaty



c..tails thatl persons providing cnd rcceiving
services should heve the ri Lt of residence
rfor the time during wiicli the cervices are
provided.

— Pal

U T
Mnls &G oCclent =

M
|-

ils to explain why freedom to provide services
should eanteil rights'for recipients, but two explanations are
poscible.

trticle 3(c) of the Preaty, in fact, refers not only to the free

— .
moveuent of persons butv slso to tue free movenment of services.
oreover, freecom to provide services is dealt with in Title III
of Pert ™.o of the Treaty. This Title is headed "Tuie PFree Movenment
of Persouns, Services and Capital". Thus the Treatly mcy be thought
éo envisege the free movenment of services themselves and not just
Lhe free movenient of persons providing services. Accordingly,
freedom to provide services in Ariticle 55 could be interpreted as
enteiling the removel of all barriers to the provision of services

scross frontiers. Thus rights of entry and residence vould have to

0

be zranted to 211 persons providing or receiving a service in a
1iember State other then thelr own. It mey have been this reasoning
which underlay the grant of rights to recipiente of services in

2
pirective 64/220.

On the other hand, while Articles 60(3) and 65 of the Treaty
clearly envisage Iree moveument of vroviders of services, no similar
reference is made in the Treaty to such freedom for recipients.
moreover, the relationship betvieen freedom of establishment in
Article 52 and freedom to provide services im Article 59 is notable.
Article 60(3) states thet the rights of entry and temporary residence
for persons providing services are without prejudice to the Treaty
provisions governing freedom of establishment. Article 66, in turn,
states that precisely the same derogations based on "public policy,
public security and public health" and "the exercise of officigl

authority" are applicable to both freedoms. Since the two freedous
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are oo closely linked in Title III, freedon o vrovide services
i

4 can easily be seen as having been invended to scuppleacut freedon of
%;establish;ent. It does so0 Ly granting rishis of cntry and resideace
to those vishing to provide a service in c ‘ember Stete other than
their ova witiwout establishing themselves there permaneantly.
mherefore, botn the devailed vrovisions =2nd the structure of Title
IITI svgpest vhat frecdow to provide services in Article 59 only
zins at the removal ol varriers vo Comxunit; nationals providing a
service in o ‘enber State otiier than thelir own and nov the free

o

movenent of services themselves or of recipients of tliose services.
/’ Eowevey, a5 the Preamble to Directive 64/220 suggests, the
renoval of barriers to the moveient of persons providing services may

<?n certein circunstances entail the grant of rights to recipients.
ilenver State may be deterred from moving texporarily to provide e
service in another Lember State if hic traditional clients are not
elso entitled to enter and reside texporarily in his new lember
State so as to continue to receive his services. Again, a person

r.

may wish to provide services in a iemver State other than his own
specifically to persons who are also not nationals of that State.
mhe success of such a venture night be Jjeopardised unless

recipients of his services from pthner Member States were granted
rights of entry and residence. In such circumstances, the grant

of rights to recipients could be regarded as necessary to ensure the
full freedom of a Community netional to choose the place in the
communi vy vhere he would provide a service. If this were the
rezsoning behind Directive 64/220, recipients would only enjoy
rignts of entry and residence in & lienber State other than their owm
wnere +the person providing the service was himself 2 migrant.
mhis interpretation of Directive 64/220 certainly seenms

;

consistent with the view favoured by the Cormission during the
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1%60s. or exa.ple, in 1969 the Co..tission twice cujgected what
tourists ¢id not venefit from free move..eat. Tourists, of cource,
normally receive services in the country which they visit. Thus by
taliding the view that tourists did not benefit from free moveiments,
the Commiscion implied that recipients of services in geaneral were
10t covered by Directive 64/220. Therefore, the Cormission's view
does lend support to the sbove argument that this Directive was
intended to grent rights to recipients only wvhen the person
providing the service was himself 2 migrant. Even so, by granting
1imited rights to recipients the Council extended the personal
scope of free movement beyond the strict requirements of the Treaty
provisions governing this freedom, since these provisions made no
exprecss reference at all to rights for such persons.

Further extension of the personal scope of free movement occurred

/ihen Directive 68/360 was enacted. This Directive represented the

{ culmination of a series of measureS intended to implement Article 48

{of the Treaty. Thus it granted rights of entry eand residence to
community uetionals teidng up an oiier of employnment in a Member
state other than their own. However, when giving its approval to
this Directive, the Council agreed that Community rationals

would be admitted to a Member State other than their own for a
mipimuz of three months in order to look for work.4 Mo express basis
for such an agreement may be found in the Treaty. Article 48(3)(a)
speaks of a right to take up an offer of employment "actually made",
but there is no mention of a right for look for work. Nevertheless,
the latter right obviously facilitates exercise of the right to take
up employment andscould perhaps be said to be implied by

Article 48(3)(a). Moreover, Article 48(1) requires that "freedom
of movement for workers® be secured. This broad expression might

- 6
also be thought to imply rights for job-seekers. Therefore, the

council's agreement may have been based on a broad interpretation of

Article 48(1) or (3)(a).



Certeinly, the Community institutions have provided adequate
iconfirmation that they regard free movement as involving rights
.of cntry and temporary residence for Jjob-seekers. Article 5 of
vRegulation 1612/65 requires that national employment offices
supply Community migrants with the same assistance in finding
vork es they Go in the casé of the%r own nationals. Loreover,
Article 69(1) of Regulation 1408/71 states that persons entitled
to unemvloyment benefit in their own lember State may continue to
drav such benefit for up to three months whilst seeking work in
another llember State. Both drovisions would seen to have been enacted
or the assunption that job-seekers do enjoy ri_hts of entr; and
temporary residence. Finally, the existence of such gights was

recognised by the Court of Justice in Jean Noel Royer.

During the 1960s, therefore, the personal scope of free
movement was extended beyond the strict requirements of the
Preaty provisions governing this freedom in two respects. Rights
of entry and temporary residence were granted to those wishing to
receive a service in a lember State other than their own from a
person who is himself & migrant in that State. The intention
behind the grant of these rights was to broaden the the choice of
Community nationals as to the place in the Community where they
ﬁould provide & service. ID addition, rights were granted to
Commwuity nationels wishing to look for work in a lember State
gher than their ovm. The intention behind the grant of these
rights vwas to broaden the choice of Commwnity nationals as to the
plece in the Community where they would taie up employment.
mherefore, these extensions of the personal scope of free
movement were ingendeed to meximise the fundamental right of

comuni ty nationals to choose their place of work within the

communi tye In other words, the Community institutions were

ceking to give effect to the limited notion of Furdpean citizenship

as i1t had evolved in the 1960s. It was because this notion had not



yet evolvcd beyond the socio-economic field thai these etensions
of the personal scope of free moveunent left wnaffected the linis
betvoen exercise of this freedom ond the wish to carry ouv
econonic activity as required in Title III of the Treaty.

. 2 the following decade, hovever, & more comolete notion of
fEuropean citigenship becaire prouinent, and the Community
institutions begen to seei a much broader extension ofgthe personal

cope of the Treaty provisions regarding free movement. Initially,

. ti:e Commission tried t» establish a broader interpretation of

\existing measures in this field. 1In lay 1875 French immigretion
officiels refused to admit three Viest German imnesty International
delegates who wished to enter France for a restaursnt meal. lissrs
Giraud and Schaidt, two .E.Ps, asked the Commission whether the
Fronell officials had infringed Community law. The Commission
replied:

a decision by a liember State to refuse entry to

nationals of another llember State who wish to

enter its territory as recipients of services

violates the principle of the free movement of

persons and services within the Communitye. Iliore
specifically, Article 3(1l) of Directive 73/148 ...
stipulates that reci.ients of services -must be

admitted onlproductibn of a valid identity card

or pa35port.o

mhe Conmission here implied that Comzunity law seelks the Iree

movement of services reather than merely the free movement of
persons providing services. Consequently, although Directive 7%/148
dealt with recipients of services in the same way as had Directive

64/220, the commission now felt able {to interpret the Directive

as conferring rights on all recipients of services. It was

enough that the three liest Germans wished to take a restaurent

pmeal in France. It was not necessary that the person pisvi&ing



tlis service &lso be & migrent in France.

Since most trtvellers receive a service in the couvntry which
they visit, the Commission's interpretation of Directive 735/148
voulc involve rights of entry and resicdence for virtually all
Com;unity notionals travelling betvween lember States.
Jevertheless, an incident in 1975 gdemonstrazted that some
Community notionals would remain unable to wenefit from free
movenent. 4 group of demonstrators from Luxembour  and Vest
Germany who vwished to enver France in order to protest agoinst
the siting of & nuclear power-station at Sentzlich were
excluded. Then questioned zbout this exclusion, the
Coicnission took the view that such perigns enjoyed no right
to enter France under Directive 73/148. The rezasoning behind
this view was not explained. The Commission may have felt that they
did not qualify as recipients of services under the Directive
beceause their primarizintention was to demonstrate rather than
to receive & service. Alternatively, the Commission may have
concentrated on the objective situation and concluded that
they did not qualify because they would have been Eglikely to
receive any service even if they had been admitted.) Since it
wes by no means clear at the time which of these tests the
comnission favoured, the personal scope of freedom of movement
remained uncertain. '

The following year, however, in ILynn Watson and Alessandro
14

Eelmann the EBuropean Court of Justice was presented with the

opportunity to resolve this uncertainty. This Case involved &

British girl, apparently an &u pair, who had stayed at the home
of an Italian family without conplying with the registration



formalities required of an alien under Italian immigration lawv.
when the Zritish girl and the Italian family were boith prosecuted
for thic ofience before the lilan preturc, the guection of the
compatibility of tinis prosecution with Commuwaity law was raised.
Therevnon, the pretvura decided to reguest a preliminery ruling
from the European Court of Justice under Article 177 of tue
Treaty. Unforitunztely, he failed to state conclusively

videther or not Watson was an au pair. The Comuission, Italy,
the United Kingdom and Advocate-General Trabucchi a2ll took this
as an opportwxity to discuss whether she vould nave benefitted
from freedom of movement if she had been mercly a tourist. The
Comnmission, apparently contradicting its view of 1969, argued
that tourists did enjoy free movement under D%;ectivi 73/148,
since they co§§tituted recipients of services:) Ita1y6 and the
United Kingdom/ both disagreed with the Commission and
meintained that this Directive had never been intended to cover
tourists. The Court of Justice, for its part, nerely stated

thet it wes for the netional courts to determine whether \
8 '

particular individual was covereé by Community law. ,J
It vias left, therefore, to Advocate-General Trabucchi to
concider in detail the question of the personal scope of
freedom of movement. Ee pointed out that while the Treaty
itself made no express reference to tourisis, the measures
enacted under Article 59 could be taken to cover them,
inesnuch as they did receive services. Iowever, such a broad
intervretation ol Directive 73/148 would, he said, benefit all
community netionzals travelling between llember States. This
would conflict with the wording of Article 59 and with the very
structure of the Treaty. Accordingly, the Advocate-General

paintaineds

<




tne nost thoat cen be done is to recognise
freedom of movement for recipients of services
ese0nly in so far as it is indissolubly linked

with the right to novenent of those who have

19

©o provide tuese services,

In the Advocate-General's viev, then, recipients of services
only enjoyed xights of entry and temporery residence vhere
the person providing tie service was himself a nigraant and
wvould Lo uaable fwily 4o exercise his freedom to provide services
in a ‘ember State other than his own unless such righis were
granied to recipients. This view is similar to that suggestcd
earlier by the present writer and constitutes 2 rejection of the
broad integpreiation of Directive 73/148 advocated by the
Commission.o

Fowever, the Advocate-General did make some rather more
positive remarks. First, he pointed out that job-seekers
enjoyed rights of eniry &nd temporary residence in a lember
State’other than their own. Therefore, he suggested, the
result which the Commission sought to &chieve through a broad
interpretation of Directive 73/148 could inzgractice be achieved
by recognition of the rights of job-seekers. Certeinly, any
Coununity national travelling between HMember Statcs could claim
t+o0 be seexing vork. Such a clein could not be readily disproved.
Consequently, any Comnunity national prepared to make this
claim would enjoy the right to enter and reside in another
rember State for & minimum of three months. However, it might
be thought unsatisfactbry for the personzl scope of freedom of

movement to depend on the individual's willingness to meke 2
gtatement to immigretion officials that is not necessarily

true.
Secondly; Advocate-Generel Trabucchi i;ggested that resort
3

might be had to Article 235 of the Treaty. The¢ Commission



had, in fact, already contemplated resort to Article 235 for
the purpgze of extending the personal scope of freedom of
movement. The view expressed by Advocate-Generel Trabucchi in

liatson =nd Belmenn presumebly made the need for legislative action

of this kind2§eem more pressing. Furthermore, in 1979 in
5 .
Fetrus Kuyken Advocate-General Capotorti stated that the

relevant provisions of Directive 73/148

are designed to remove obstacles to the free

movement between lember States of those who

provide services and not of those who use

these sevices ?6
This statement lent support to Advocate-General Trabucchi's
interpretation of the Directive rather than that of the
Commission and confirmed the need for legislative action.

loreover, in a Resolution of November 1977 the European

Parliament drew up & list of the rights and freedoms entailed
by European citizenship?7 Amongst these was included the right
for any Community national {to enter and reside permanently in 2
iiember State other than his own. The Commission was, accordingly, /
urged to diaw up appropriate proposals to grant this right to Q\-
Community nationals.

~.

Consequently, on 3L July 1979 the Commission prgsented the/>
o
Council with a proposal for an important Directive. The

Preamble to this draft states that one of the Community's
objectives is to ensure thet 21l Community nationals may move
freely throughout the Community. Evidence for this proposition
is drawvn from the reference in the Treaty Preamble to "an ever
closer union among the peoples of Europe" and from the fact
thet Article 3(c) of the Treatly calls for the introduction of
freedom of movement for persons generallys It is then noted that }

~

the provisions of Title III of Part Two of the Treaty only allow

for action to remove barriers to the movement of those wishing



to pursue certain economic activities in a iiember Stete oiher

then their own. Therefore, resort must be had to Article 235°

\
1
i

in order to attain one of the objectives of the Community.

As for the operative part of the draft, Article 1(1) provides
foxr the abolition of restrictions on the movement of Community |
netionels not covered by existing Community measures. Under
Article 3(1) such persons and their families are to enjoy the
right to enter ¢ Menmber Sivate other than their own. loreover,
provided that they are financially self-supporting, Article 4 |
grents such persons the right of permanent residence there. Thé
latter right is,according to Article 5, to be evidenced by e \
document entitled "Residence Perg%t for a Netional of & lember |
State of the BEuropean Community". This document is to be
issued by the authorities of the host Nember State and renewed
automatically. This proposal, therefore, seeks to extend the \
personal scope of free movement so as to grant rights of entry !
and residence to all financially self-supporting Communi -ty
nationalse.

on the very dey prior to the submission of this proposal %o
the Council the Commission gave & notable Reply to a Viritten
parlismentary Question by lr Hoffman. He had questioned the
Conmission ébout an incident where the French authorities had
refused to admit a group of demoustrators from Belgium,
Tuxembourg and West Germenye. This group had sought to enter
Prance in order to protest against the siting of a nuclear
poer-station at Cattenon. The Commission replied that such
persons éid not benefit from freedou of movement, because they
nwepre clearly not entering France to carry out an economic

30 - . .
activity or to obtain services'. By implication, therefore,
the Commission maintzined its position that all recipients of
gervices enjoyed rights of eatry and residence under Directive

735/148. In view of this, the new proposal might seem to have



he rothr v Jinlted purpose of confirming the existing legal
gituction ac the Commission gcaw it end conferring rights on the
gzell nuiber of persons,such as demenstretors, who do not
ouzliiy as recipients of servicec.

The rctl rurpose of the proposa2l, hoviever, i€ to remove the
1in: betieen Ifreedom of movement and the wish {o carry out
economic ectivity. For this reason, thé provosal oould‘not be
Lase@ on any provisions in Title IIT of Fert ™wo of the Treauiy.
Instead, it is based on Article 255, and the Preamble to the
proposel invores the Community's political objective of popular

wiion. As the Commission stated in the Tuirteenth General

29

Report, the proposal will, if approved by the Council, grant ?-;wﬁ

richts to Community nationals "no longer as persons engaged in_ f@t
PR
e

econonic activity but in their capecity as Connunity citizens"

~uis view wos confirued by the Europea:n Parlizment in April 1980

in its Resolution enbodying its Opinion on the Commission's

proposal. This Resolution gescribeda the vroposzl as “the first .
- ’ 5 2 |
step towerds the creation of Buropesn citiszenship". Certainly,

S

by grenting rights of entry to a2ll financially self-supporting :

Communi ty netionels this proposal would, if accepted, represent
2n important step towards the introduction of full freedom of

~ovencnt for Comzunit; netionzls - 2 najor elenent in the creation

of Europeen citizenshipe - ' - - ) et



Tuzther step of some significsnece hoag hos beea tolen by the
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Luroocen Court. The elready enacted by the Couacil

in implciensation of the Tre ty wrovisions regarding the free
amovenent of bersons, like the Commission's proposal of July
1979,02%; cnisage rights_of entry and residence for Comnmuaity
nationsls in a lenber State other then tireir ovae. 70 such
linitetion oxn the contenl of this freedom, hovever, is N
entailed by the notion of European citizenship. Rather, \\
rights throughout tue Community, even in one's pwn !leaber

te are implied. 1In fact, Lrticle 48 (3) of the Treaty /ﬁ

itself coes not clearly preclude the grent of such rlvhtu

—_———

4G in B. Ve Savnaegz in 1979 the European Court recognised
that they night exist in certain circusstances. Vhile
accepting thet the relevent Conmunity cuactueats did not
cover situations wholly internel to a le:iber State, the Court
nainteined that Arvicle 48 would be applicable where there
were factors connecting tnem vith e.y of the situations
envisaged by this provision. Presuanably, the Court meant that

e Community national wiehing to nigrate from a liember State
other tnan his owvn to his own in order o loox for, or take up,
exployzent in the latter vould enjoy rights of eatry and residence
there for this purpose. This ruling, therefore, seems to
represent a step tovwards establishing that Community nationals
enjoy freedon of novement throughout the Community, even in theirr
ovn lcuber State. llevertheless, Comnunity nationals will only
njoy the same freedom of movenent throughout the Commuunity ac
they enjoy in their own llember State, if the formalities

faced by such persons when travelling between liember States are /
/

abolished.



£bolition of Frontier Formalities

ko ecrly a2s October 1960 L. Drouot 1l'Zer:ine, an ,,E.P.,
presenved to the Parliament 2 draft Resolution calling for the
introduction of & Furopean ideniity card. This dreft was passed
on to the Farlicment's Lega1~Affairs Commitiees The Report of
this Counmittiee, published in February 1962, explained vhat was
entailed by Drsuot l'Hermine's proposal. The new identity cards
were to be issued by the nationa2l zuthorities of the llenver
States but would have a uniform appearance znd bear the heading
"Byuropean Community". IT ves envisgged that nationals of a
I'enber State would be a&ble merely on preseatation of'this card_to
enter znd reside in another Lkember State. This arrangenent,
thou_at the Cormittee, would render the Community a reality to
oxrdinary peoplef4 Certzinly, the individuzal viould be provided
vith 2 tan;ible sign of his relationship with the Community.
loreover, & coisiderable redﬁction would be secured in the
rormelities feced by Community netionz2ls travelling between
Iembér Stetese The Buropean Parlisment as a whole endorsed
the view of its ILegal Affairs Conmitiee and passed & Resolution
on 22 February 1962 reggmmeﬁding the introduction of & uniform |
Europcan identity cardf At this stage, however, the Council and .
Connission concentrated on implexzenting the Treaty provisions
regarding the free movement of persons.

i) measures implementing the Treaty provisions regarding

free novement.

nhese measures were nov entirely without significance for
the problem of entry formalities. In particular, Directive 68/360,
vhich grented rights of eniry and residence to those taking up
employment in another Hember State, provided for such persons
to be supplied to be supplied with documentary evidence of their
right of residénce in the host lLember State. This evidence was
to take the form of 2 "Residence Permit of 2 Nationzl of a



i‘ember State of the European Comzuni ty". This docuwnent, which

vas to be issued by the national authorities of the host Mewber
State, wog%d be valid for five years and 2utomatically

renewablej By Vi§§g§ of Directive 73/148 g%milar
errcigenents wWere/in the case of self-employed migrants.

Inasmuch 2s the docunents now availabvle to employed and self-
employed migrants would have & uniform appearance throughout the
Community and provide evidence of a right enjoyed by +vie holder,
they possessed certein of the characteristiics of & uniform
European passport. Certainly, the introduction of these documents
was welcomed with considerable enthusiasm in some guarters. The

Social Affairs Committee of the BEuropean Parliament described

their introduction as "une premiere esquisse de la nationalité
38 .

europééne". Moreover, the Commission felt that political integration

would be promoted, because the individual's seunse of belonging to
the Comnunity would be strenghthen,ed?9 On the other hand, these
dovunents were only valid oa the territory of the issuing llember
State and were only available to certin categories of Community
nationals., Therefore, the "Resicdence Peruit of a Nationzal of a
Kember State of the European Community" was far from constituting
a uaiform European passport on the basis of which a cqmmunity
pational could travel without formality throughout the Community.
Some reduction in entry formelities is, however, entailed by
the above measuress Article 3(1) of Directive 68/360 stipulates
that Member States must adnit Community nationals wisking to
t2ke up employment on their territory "simply on production
of a valid identity card or passport". No entry visa or
equivalent document may, according to Article 3(2), be required,

except in the case of members of & migrant's family who are not
community pationals. In their case, thc liember States are to

ngccord every facility for obteining the necessary visas',.

Under Article 3 of Directive 73/148 the position is the same



for self-exployed migrantse. Firally, Article 3 of the July
1979 propoual would require that those Commuaity netioncls not
benefitting under citiaer of the above two Directives should also
be adr2itted nmerely on production of a valid identity card or
PESTPOTrTe.

The &bove provisions indicate that while a Community national
may enjoy the right to enter a Member State other than his own,
he nust still present & possport or identity card to immigretion
officiels.s Such a requirement is necessary because naticnels of a
third cowatry do not on the whole benefit from freedom of
movement in Conmunity lawe In view of this limitation on %he
personzl scope of this freedom, Member States may rezsonably
require evidence that persons seeking admission on the basis of
Community lew are indeed Community nationals.

Boviever, problems do 2rise as regards docuuents, such as landing
cards in the United Lkingcdom, which Comnunity n=tionals are often
required to cormplete when travelling between lieuber States. The
Commission hes taken the view that such documents are not formally
incompatible with Comimunty law, since the national authorities
are entitled to satisfy themselves tggt an entrant is coverid by
the measures regarding free moverent. However, the counsequences
of & migrent who is covered by Community law failing to complete
such & document are not clear. '

In the first place, the circumstances in which Member States
mey exclude or expel Communify migrants have been partly
defined by Directive 64/221. Article 3(3) of this Directive

provides, in particular, thet



Expiry of the nation2l identity card

or péssport used by the person concerned
vo euter the host country and to obtain

& residence permit shall not justify

eipulsion.
This provision &.ssuwies that a Community migrant must possess
2 national idenivity cerd or ovassport when entering a llember
State other than his own. Iloreover, he is also requifed to
possess such & docunent in order to o¢butlir & residence permit
there. Provided, however, that he complies with these
reguirerents, & miérant mey not be expelled nerely beczuse
of subseguent expiry of a national travel document. The

undcrlying principle seem% to be that the rights of a

community national are founded on Community law. Thus so long ]



100
2s he complies with the administrative formalities stipulated in

Community law, his rights cannot be withdrawn

merely for fallure to comply with national legeal

requirernents for entry and residence. Tne exclusion of a Community
netionzsl for failure to complete a landing card or similar document
would seem irreconcilable with this principle. |
Secondly, three relevant rulings have been delivered by the
European Court of Justice. In‘ggxgiz the Court accepted that the
Belgian authorities could require a Frenchman to report his presence
on & local population reg%ster but ruled that they could not deport
him for failing to do so?J Similarly, in VWatson and Belmann
the Court ruled that the Italian authorities could require a British
girl to report to the police within three days of her arrival.
Again, however, failure on the part of a migrant to satisfy this
requirement could not result in deportationfr4 In §agulg5 the
Court faced a more complex situation. Two Italian migrants who
possessed no velid passport or identity card and no residence permit
and;aFrenchman without a residence permit had all been prosecuted
for infringement of West German aliens law. The Court noted that the
residence permit which the three lacked was only issued at ?he
discretion of the German authorities, whereas Ccommunity law required
that they be granted as of right a "Reside%z% Permit for a National
of = Member State of the European Community. Thus the
requirement that Community nationals possess a residence permit
issued only at the discretion of the national zuthorities was
jmcompetible with Community law. Consequently, the three could not
be punished for failing to respect this requiremen‘l;:r7 In contrast,
the two Italians could be punished for not having an identity card
or passport, because these documents were required under Community
law. Howeveg, the punishments permitted did not include

3
deportation. These three rulings were based on a principle



1%
similor to that underlyin Article 3 (3) of Directive 64/221.

Provided that national imnigretion formalities are not
incompatible with Community law in the sense that they

talle the place of arfangements laid down in the relevaant
Comuunlty enactuents, Community migrents must respect such
iormalities. However, if they fail to respect them, their
rights of entry and resideunce as Community nmigrants mey not bq
withdéravn.

As far as landing cerds are concerned, they do not take
the place of the arrangements laid down in the relevant
Community ena.civzents and thus, 2s the Commission accepts, are
not incompatible with Community law. Therefore, it is not
ualawful for Member States to require Community migrants
to complete such documents, but it is doubtful whether such

a2 person could be excluded for failing to respect this

re quiremen't.



In this connection, notable statements have been made by the
Council of Ministers and the Commission. 1In 1978 lir Dondelinger,
en X.E.P., asked the Council about an incident'involving French
immigration officiels. The officials had apparently required =
nunber of Wwest German journalists to disclose the names and
addresses of their nevwispapers before admitting them to France. The
Council felt unable to comment on & specific case such as this, but
did point out that Article 3 of Directive 73/148 grants such persons
the right of entry simply on production of e valid national travel
documentfr9 By saying this, the Council implied that the right of
entry of Community nztionals wes dependent on compliance with
formalities laid down in Community law and not on compliance with
additional national legal requirements. 4 similar view was taken by
the Comrission in the following year. Mr.Nyborg, another M.E.P.,
had ssked whether French officials were entitled to question train
passengers about their nationality, their point of departure, their
destination, their occupetion and their employer. The Commission
also referred to the relevent Community legislation and stated that
the right of a Community national "must not be made dependent on the
answer to questions such es those" mentioned by Mr.Nyborg. The
commission then went on to give an assurance that it would take
gction against the Member States concerned if it was notified of

o0
specific breaches of Community law in this field. These
statements by the Council of Ministers end the Commission both

suggest that the right of entry of a Community national cannot be

made conditional upon his completion and presentation of a landing
ceré or similar document. '
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and Other Mon-Comronweelth Nations=l His six months leave
of entry expired on 21 January 197S. Ou 3 lkay 1979 he was charged
with an offence under section 24 (1) (b) (i) of the Immigration
Act. Tidis provision makes it an offence punishabvle on summary
conviction wvith a fine of nof more than £200 or with imprisonment
for not more than six months for any non—patrlal having only limited
leave to enter or remain in the United Kingdom lmowingly to
overstey his leave. At the same time, a notice was served on
Pieck under section 6 (2) of the Immigration Act to the effect
thet if he was convicted of the above offence the court concerned
would have the power to recommend him for deportation under section
3 (6) of the Act.

On 12 July 1979 Pieck appeared before the Pontypridd Megistrates
Court and, whilst not contesting the evidence adduced by the |
prosecution, pleaded not guilty to the charge. He invoked Article

PR

48 (3) of the E.E.C. Treaty and Directive 68/36C ‘to . g
show that the initial grart of six months leave - to enter the Umited
Kingdom and the requirement that he apply to have this 1eave

extended were both incompatible with Community 1aw; Paced with |
this problem,the Magistrates Court decided to refer the matter to the
Buropean Court of Justice for a preliminary ruling under Article /
177 (2) of the Treaty. In paricular, three questions were asked:

) what was. the meaning 0f thé- nEquirement in Article (2) o2 -
pirective 68/360 that Tommuri ty nationals be admitted svlely’ pn;
?rodquaoﬁ“of 2"valid nationel identityfcérd~or PESSPOTt, - .2)is %he

| grant bf an’ infttialaix months leave comnatable with- Aticle 48(3) of
the Treaty and Directive 68/360 and (3) if it is, can.a COmmunity

R RN



national be imprisoned or recomnended for deportation for
oversteying such leave?
In reply, the European Court confirmed its estoblished
/éurisprudence that Community nationals enjoyed rights of entry
?and residcence under Community law , which cannot be made to devend
~.on national legel formalities. Thus these rights could not be
;;made subject to the grant of clearance by the authorities of a
" Member State. Within the limits of Directive 64/221,
f%restrictions could be imposed on grounds of publie policy, public
ihealth or public security. However, these restrictions could not
include administrative measures requiring in a general way that
Community nationals’submit to entry formelities other than the
production of a valid mational identity card required by Directive
68/360.v mherefore, Article 3 (2) of this Directive should be
interpreted as prohibiting the imposition on & Community national
of any entry formality coupled with a passport or identity card

’ check. - In effect, then, the entry of a COmmunity national in the
Uniteé.Kingdom cannot be made conditional on his obtzining leave
to enter. |

As for the second queSulOA, the Court-no ed that. uﬁder’Ar¥icle‘4

of Directlve 68/360 . & Community national was entitled as of rijkt
| to ev"ReeidencePermit for a National of a Member State of the

European Community® as evidence‘of.hiavgight of residence. This

document could not be replaced by s discretionary arrangement,

auch as the grant of leave to enter. Thus a Community national's

residence in the United Kingdom cannot be made to depend on the

renewal ofhis’leave.

" As ‘for the third question, the Court ruled that a Community

B



netionel could not be punished for failiag to comply with an
arrencenent that was incompatible with Commuuity lawe Thus Piccel:
couvld nov be punished for overstaying his leave. On the other
head, & Comzunity national could be punished for failing to obiein
& "Reoicdence Permit for a Hationsl of a liember State of the
Buroneen Coznmunity", since this docuzent was prescribed by
Comnrwiity law. However, deportation in such circumstoxnces would be
incornmatible vwith Community law, since such cciion would negate
the very right conferred and guaranteed by Article 43(3) of the
cnd Directive 60/360. As for other penzlties, such as
fines cnd inprisonzent, the nationzl avthorities were entitled +o
impoce penalties comparable to those atteching to minor crimes
cormitted by their own nationels. However, such penalties must
not be so disproportionate to the gravity of the offence that they
become obstacles to the free movement of persons. Therefore, Pieck's
failure to renew his leave and to ohtain a residence permit
prescribed by Community lawv could not be punished by & recommendation -
for deportation o imprisonment.

Tiis ruling would suggest that the only formality with which
2 Community national must comply when entering a Member State
other than his own is passport control. Provided that he
presents & valid passport or nationel identity card, he cannot
be excluded from the United Kingdom merely for fatling o obtain
leave to enter or compleéte & landing card. Indeed, since these latter
formalities are not prescribed by Comnunity law, it would seenm
that failure to comply with them cannot lead to & fine or
imprisonment. AS for presentati&n of a valid passport or national
identity card, it would seenm that a Community nationel who fails
4o comply with this formality may be fined but not imprisoned or

excluded.
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At one stage, the Commi
stage, ssion hag epparently enviserscd

abolition eve f thesc Leel: N
even of thece | checlks Through an amendment

to Directive 64/221 so as to abolish the use of such checis
53.
completely. This plan, however, was soon overtaken by events.

ii) <he proposed passport union

It will be recalled that in April 1972ACommission President
liansholt invoked the notion of European citizenship and called
for action to ensure that Community nationals would enjoy full
freedom of movement throughout the Community. Two years laver,
on 12 November 1974, the VWest German representative at the
Council of Ministers for Foreign Affairs took up this suggestion
and advocated the introduction of a passport union in the

! COmmunity?4'The following month a2t the Paris Summit Conference

| the llember States announced:

A working party will be set up to study

the possibility of estz2blishing a

passport urion and, in anticipation

of this, the introduction of a uniform
passport.

I1f possible, this draft should be submitted
to the Gdovernments of the Member States
before 31 December 1976. It will, in
perticular, provide for stage-by-stage
harmonizotion of legislation affecting
aliens and for the abolition 9@ passport
control within the Community"aj

\\The Member States enviseged, then, both the introduction of a



‘'uniform passport end the abolition of passport control within the
\Community. As a result, gommunity nationals would no.longer -
face ‘systematiciichecks end would-enjoy free and unhindered
'travel.betwéen,thé“Membér?Sxates.

The procedure by which this union was to be established is
particularly noteworthy. Usually dreft Community legislation is
prepared by the Commission and then, after the European Parliament
or the Economic and Social Committee has been consulted, is
submitted to the Council for its epproval. If this approvel is
given, the draft is enacted by the Council in the form of &
Regulation or Directive. Agdifferent procedure, however, was to be

/adopted in the case of the ﬁassport union. The preparatory work

f would be undertaken by a special Working Group, which would submit

2 e draft to the Member States. No formal role was allocated to the

E council or Commission. The reason for excluding the Community

[institutions in this way was probably that establishment of the
\pasaport union involved sensitive issues. In perticular, it is the
distinctiveness of his national passport which normally provides
evidence of an individual's nationality. .The Member States may have
been concerned to ensure that such distinctiveness was not lost as
a consequence of the introduction of a uniform European passport.
For this reason they may haﬁe_preferred to undertake the
arrangements for its introduction as far as possible amongst
themselves.

Nevertheless, the Commission was requested by the Committee of
Permanent Representatives (Coreper) to draw up a report on the
implementation of Point 10 of the above COmmuni%;S._:ghis Report
was duly submitted to the Council on 2 July 1975. The Commission
suggested that the proposed uniform passport should continue to be

jssued by the individual Member States but should have a standard

appearance throughout the Community. Thus it should demonstrate



the holder's reletionship nqt only with his owa llember State

but 2lso witia the Communityf'; t“he introduction of the aew
pascnort would be accompanied by the 2bolition of passport control
vithin the Coumunity and the opening of negotiations with non-
Ilember Stetes so as 10 obtain agreement from them to treat all
holders of the passvort eo_ually.58 +vhe effect of 211 this, thought
the Commission, would be to confirm the Coamunity s an entity

vis-a-vis the rest of the world and to create = feeling on the part
O

§ 5
\of individuels that they belonged to the same Community. ) Pinally,

the Commission did not foresee any serious obtstacles to the
introduction of a uniform wuropean passport, provided there was
agreement amongst the Member sStates that the document should

demonstrate the holder's relationship with the Community as well as
60.
with his own country.

yvhe Commission then went on to consider tiie procedure whexreby
the passport union should be introduced. In the Commission's
view, no ireaty provision permitted the Community institutions %o
enact the necessary legislation. It is notable that even the
possibility or resort to articie 235 was dismissed on the grounds
that a passport union was not essential to the attainment of
the Community's objective. Instead, the Coumission concluded
that the necessary action could only be taken by means of an gd hoc
international agreement or an amendment to the Treaty, possibly
under Article 236. By advocating action of this kind rather than
resort to Article 235 the Commission would seex to have accepted
thet the introduction of the passport union was a2 matter largely
for the Member States themselves. On the other hand, the
Corniscion argued that the introduction of such a union
represeﬁged e natural extension of the principle of free

1
movement. Consequently, the Community institutions should be
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involved in the negotiations as far as.possible. Specifically,it

was suggested that the Commission should provide the chairman of
62

the Working Group. proposed at the December 1974 Summit Conference.

In fact, however, at their meeting of 16 and 17 July 1975 in
Brussels the Member States instructed the Council of Foreign 63
inisters to prepare a report on the matter by the end of the year.

%hus the Member States seem to have been determined that the

necessary preparatory work should be undertaken@&thln the Council

-frepework - rather than under the chairianship: of

the commission. The Foreign Ministers duly presented their report
to the Member States, and the latter referred to the proposed
passport in the "Sunmary of Conclusions" published after their
meéting in Rome on .1l and 2 December 1975. It was stated that
agreement had been reached on issuing the new passport from 1978.
Outstanding problems were to be resolved by the Council of Foreign
Minister:?u ﬂ It would appear, therefore, that the Member States hgd
agreed in principle on the introduction of a uniform European
passport by 1978. Nevertheless, some problems remained.

Some indication of the nature of these problems was given by
Mr.Thorn, %he President-in-O0ffice of the Council of Foreign
Ministers,in‘March 1976. While he told the European Parliament
that the 1978 deadline should still be met, he admitted that
problems had arisen over certain technical details. These problems
concerned the cholce of languages to be used in the new passpori and
the question whether the words "European Community" ;hould be placed
above or below the name of the issuing Member State. Although
Mr.Thorn did not mention this, it subsequently emerged that

diaagreement,existed over the colour of the passport. These were

presumably the sort of problems which the Commission had predicted

could be overcome, provided there was agreement that the passport

should demonstrate the holder's relationship with the Community as
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well as withhis ovn Member State. Iloreover, since Nr.Thorn Still
exoccied the 1978 deadline to be met, ne @lso did not seen 1o
expect serious delay to be caused by these problenms.

Certeinly, the Council of Foreign liinisters continued its
prevaretory work with a degree of zpparent optimism and at =
meeting on 18 and 19 October 1976 instructed Coreper to settle the
finel problems remaining so that agreement could be reached at the
council's neeting on 15 and 16 illovember 1976. Hovever, ihe Council
' failed to reach agreenent at the November meeting or, indeed, at its
next meeting on 1% and 14 December 1976.67 Consequently, the
1978 Geadline vas not met despite protests from the Commission08
and e Farliementary Resolution insisting that this deadline should
| be met.69 However, agreement has now been reached regarding the
formet and layout of the proposed passport, whick will contain
thirty-two pages and be burgundy in colour, It has also been
sgreed which languages be used in the document. On the other hand,
no decision has apparently been taken as to the legal instrument
on the ﬁasis of which it will be introduced.7o

Therefore, the negotiations for the creation of a passport union
have been delayed by haggling over detaills of the appearance of the
proposed Buropean passport. In HMerch 1980 the Xuropeen rarliament
passed a Resolution calling for the Council to take a definite B
decicion on its introduction by the end of that year at the latest,/l
and the President of the Council agreed to press the matter with
his colleagues’]2 However, it is likely that further delays will be
encountered in reaching agreement on the legal instrument to be
employed for the introduction of the new passport.

iii) informal Commission action

Partly perhaps as a reaction to this lack of progress, the

comnmission has begun to emphasize that abolition of frontier
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Tormwelities is more importent thin the introductlion oi

{3
o unifor: pacsporte For <the momeant, hovever, vche

=4 =
Couiccion hes confined itself to meldng proctical
sugcsestions to reduvuce the inconvenience of the existing
situation. T1iic approech ceenc to have enjoyed 2
desree of success. For example, the United Liingdou has
adopted a system of major British ports, vwhereby
Communiy netionels enter the Unlted Kingdom through &
pascnort coutrol caennel reserved specislly for then.
Accordinz to the Government, tais system lLics been
introduced because in the cese of Comawal oy nationals
systematic checking can be replaced by snecizl checlis
designed only to detect criminals and terroris‘cs?4 Hot
survrisingly, the Comuission has suggested that other
ienber Statec adopt this system as 2 tem%grary expedient
peading the creation of & pascport unlo".)
lioreover, in 1976, vhen guestioned about United

Kingdon landing cards, the Comrission hinved that the
suthorities ni;ht be sble to obtain the necescelry
informction orally end stated thet it would "teke 2ll
initistives vithin its competence 10 remove unnecescary
impedienents vo tne Iree moveient of our citizcas".

% nay vwell heve been as a recult of irformal action
of this :dnd on the vart of the Commission thet the
nyitish Goveruinent announced in November 1979 its
intention to abolish the requirement thet Community

17
nationzals conplete landing cards. Presumably,



howvevcr, passengers travelling between the Irish Republic
26 rorvhern Ireland will still be required, for securlity
recceic, o coiplete such cards in zccordence vitn the
Precvention of Terrorism (Suppleqental Pemporary Provisions)
(Forthern Ireland) Order 1976.78 I'oreover, i< nay be
essured thet chiel officers of police with airnoris in
their arees vwill still be permitted, also for security
ressons, 0 ilntroauce srrangements Vhereby pessengers frox

Ireland ~re reguested "voluntarily" to complete landing

Counclusion
mhe creation of the proposed pessport unioin ralses
iscues of considerable political sensitivity. In
particular, introduction of a uniform European passport
would encourage individuals to identify with the
cormunity as a vhole rather than with indivicdual lemver
Stotes.e The lacli of commituent on the part of the
liember Stetes to tide degree of volitical integration
2nd to the notion of Buropean citizenship itself is
. reflected by the failure of the VWorking Group and the Council

to reach esgreezent on the introduction of a European
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passport. As a result, negotiations for the creation of = passport

union have so far been fruitless,

Jlevertheless, the Commission has presented to the Council =z
proposal for a2 Directive to grant 211 self-supporting Community
nation=le the right of entry and permanent residence in a Member
State other than their own. This proposal involves few problems
for the liember Statess 1IN practice,they already admit most

Community nationals irrespective of whether or not they wish to

\ carry on an economic activity specified in therelevant Communi ty

\

| enactmentse For example, Community nationzls are usually

adnitted to the United K%§§dom without detailed gquestioning as to

the purpose of their visit. It is true that some Community

nationals who were not previously entitled to a "Residence Permit for
a Nationzl cf & lember Btate of the European Community"will now be
,entitled to such a document. However, their number will not be
Egreat, since fevw people will be able to support themselves in a

liember State other than their own without carrying on one of the

\econoﬁic activities specified in existing Connunity enactments.
\

nherefores the Council is unlikely to reject this proposal.
loreover, rulings of the Burdpean Court and informal Commission
action hove done mueh to.reduce the formalities faced by
Community nztionals travelling between llenber Stotes.
Therefore, desplte llember States' reluctance to accept the

degree of political integration entailed by the creation of
., European citizenship, the communi €ty institutions are making
| considerable progress in securing for Community nationals

freedom of movement throughout the Community of the sort already

enjoyed by such persons in their ovm liember States.
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Chepter Five Freedom of Political Activity S

Introduction.

Under Articles'48(3), 56(1) and 66 of the Treaty the lember
States retained the power to restrict the entry znd residence of
nigrents on public policy grounds. The public policy derogation

wes based on the civil law concept of ordre public, which permits

action against migrants for political reasons. However,Article
56(2) of the Treaty requires the enactment of Directives for the
nco-ordination" of national public policy rules. So far one
Directive, Directive 64/221,1 has been enacted pursuant to this
provision. ‘The first part of the present Chapter will consider the
significance of this Directive for the adoption of public policy
measures against Commﬁnity migrants for political reasons. In the
second part of the Chapter the writer will turn to the jurisprudence
of the Court of Justice. Since public policy is a term of the Treaty,
it is the duty of this Court to interpret it. The Court has since
1974 handed down several preliminary ruling on the adoption of
public policy measures against Community migrants. Two of these
rulings have been concerned specifically with the adoption of such
measures for political reasons, and it is these to which speciel
attention will be paid.

pirective 64/221.

Although Directive 64/221 was enacted pursuant to Article 56(2)
of the Treaty, its personal scope includes both employed and self-
employed Com.zuni ty migrants.z The Directive not only deals with
the substantive area of application of public policy measures but
also provides certain procedural safeguards for migrents affected
by such measures. These procedural safeguards require, in
perticular, that a migrant be given reasons for any such measure
adopted against him.3 He is also entitled to be heard by an
independent body before-any such measure is carried out. Finglly,

"he is to have access to the same legal remedies as do nationals of
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the host lember State when challenging administrative action. O0Of

greater relevance to the present work, however, is the way in which
the Directive deals with the question of the substantive area of
epplicatiorn of public policy.

The Preamvle to the Commission's proposal for the Directive stated
that, although the concept of public policy, and indeed that of public
security, could not easily be defined,

neanmoins des maintenant les limgtes
de ces conceptsspeuvent etre
circonscrites.
mhis clause was dropped from the Preamble to the final version of the

Directive. Nevertheless, it does provide useful guidance as to the

approach of the Commission. The Commission apparently felt that the

'concept of public policy could noti be given a definition in the

irective. This would be very aifficult because, as the writer has

explained, this concept is of broad and uncertain scope and content

gin municipal law and is not identical in each liember State. There is
- Y

;glso the problem that a rigid definition of this congept would have

fseriously affected national sovreignty in this field. On the other

{ hand, limits could be laid down within which the concept was to

operate. Indeed, tae Comnission felt that the co-ordination of
national rules in this area entailgd "ltelimination de toute
divergence essentielle" in national variations of this concept.
consequently, certain limits to the application of public policy
ere contained in Articles 2 and 3 of Directive 64/221,

Article 2(2) provides that public poliey measures cannot be
employed against Community migrants "to serve economic ends".
ppis means that a Member State cannot invoke the public policy
derogation for economic reasons. In particular, & Member State
may not invoke it so as to protect the natiomal labour force against

competition in the job-market from Community migrants. This
atipulation is natural in a Community designed to abolish
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protectionism znd to ensure the maximumm possiblc vtilisation

of all economic resources, including mennover.
Article 2(3) of the Commission's provosal, however, would have

gone much further. It stated:

Les raisons d'ordre public ou de securite

bublic doivent presenter un caractére

particulier de gravité.
This paragreph would have meant that the princinle of
proportionality would have general application in this context.
According to this principle, which is particularly well-knovn in
German administretive 1aw? administrative action must be
"proportionaie" haviang regeard to all the circunstances. Article
é(3) would, in effect, have meant that the exclusion or expulsion
of a Community migrant would not have been "proportionate" anxi, -.
corizequently, would not have been permitted, unless it was based
on particularly serious facts. A similar clause had, it may
be noted, already been included in érticle 3(3) of the
Eurovean Convention on Establishment and Article 5 of the
Convention Implementing Articles 55 ango56 of the Treaty
Instituting the Benelux Economic Union, ©both of which seek to
limit the circumstances in which a Contracting State may expel
nationals of other Member Steates on its territory. The Council,
however, decided to omit Article 2(3) altogether from the final
version of Directive 64/221 and merely came to an informal
agreement that the public policy dero§§tion would not be
employed in ceses of minoxr importance.

Oon the other hand, the Council was prepared to approve three

more specific limits to the scope of application of public policy,
which are contained in Article 3 of the Directive. Two negatively-

worded



conditions and one positivelmiorded. condition for resort to
public policy are laid dowvmn in Article 3. Under paragraph two

of this Article previous criminal convictions cannot "in
themselves" justify a public policy measure, nor under

peragrevn three can expiry of the national identity card or
passport upon the basis of which entry vas gained or a residence
pernit obtained in the host Member State., The latter stipulation
serveé to emphasize that the rights of entry and residence of
Community migrents are based on Community law itself. Thus
expiry of 2 national travel document cannot lead to the
withdrawal of such rights from a Community migrant.

Article 3(2) is of somewhat broader significance. It provides,
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in effect, that a criminal conviction cannot without more serve
as a basis for the adoption of a public policy measure. The
question arises as to what additional factors are required.
Presumably, repeated offences or an gffence of a serious nature
vould bpe required. In other words, public policy may only be
invoked in such circﬁmstances that it would be proportionate to
the criminal record of the migrant concerned. Thus, while the
Council declined to embody the principle of proportionaility in a
general way in the Directive, this principle does seem applicable
in relation to the édoption of public policy measures on the
basis of a crminal conviction. Moreover, if Article 3(2) is taken
with Article 3(3), which could be interpreted as treating resort
to public policy as disproportionate in the event of expiry of a
travel document, the implication could be drawn that the adoption
of eny public policy measure against a Communi ty migrant must
respect the principle of proportionality.12
The positively-worded condition upon resort to public policy is

confained in Article 3(1), which provides that public policy
measures must be

| based exclusively on the personal conduct of

"the individual concerned.

It is generally thought thet th;s péragraph was includeé in the
Directive so as to prohibit mass expulsions.13 Such expulsions
could seriously jeopardise the objective of ensuring meximum
utilisation of manpower throughout the Community; However, since
this provision is worded in positive terms, it may reasonably be
/read in such terms. Thus it would seem t0 require that public
;policy measurii:may only be taken against Community migrants
\individually. More specifically, it would seem to be necessary
for such % measure to be based on facts particular to the migrant

concerned. Therefore, this provision apparently goes beyond the
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vrohibition of mass expulsions and subjects the adoption of any public d

policy measure to an important limis.

This examination of Directive 64/221 leads to the following
conclusion. Both the Council and Commission seemed to accept that the
Directive should prohibit the adoption of public policy measures for
econonic reasons and should reduce national variations in the concept of
public policy. FHowever, the views of the two institutions apparently
diverged as regards the degree to which the Directive should go in
reducing such variations. The Commission sought to lay down general
limits within which the concept of public policy was to operate. The
Council, however, seemed unwilling to encroach so far on national
sovereignty and preferred to deal only with specific problenms.
Consequently, the Council rejected the Commission's proposal to subject
public policy measures expressly to a requirement that the principle of
proportion2lity be respected. Nevertheless, the Directive does impose
tWwo important general 1limits on resort to public policye. Article 3(2)

{and (3) may be interpreted as impliecitly requiring that the proportionalit;

f

| principle be respected, and Article 3(1) may be interpreted as requiring
that an& public policy measure be based on facts particular to the

migrant concerned.

The Jurisprudence 6f the Court of Justice.

It was realised at the time of the drafting of Directive 64/221 that
much would depend on the manﬁgr in'which the Court of Justice interpreted
the concept of public policy. In fact, the Court did not have the

i opportunity to give a ruling on the adoption of public policy measurcs
against Community migrents for ten years. However, since 1974 the
Court has handed down severel important rulings.

, 17
The first such ruling was that in Van Duyn v. The Home Office,

This Case involved & Dutch national who arrived at Gatwick Airport
in May 1973 with the intention of taking up a job as & secreiary
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with the Church of Scientology at its East Grinstead Headquarters.
Bowever, since 1968 the British Government had teken the view that
the "cult" of Scientology was "socially harmful" and had adopted a
policy of‘excluding alien Scieﬁtologists from the United Kingdm%?
In accordance with this policy Van Duyn was refused entry to the
United hingdom. Van Duyn decided 10 challenge her exclusion before
the Court of Chanceny}gl which thereupon referred the Case to the
Court of Justice for a2 preliminary ruling under Article 177 of the
Treaty.
The Court of Justice delivered its ruling on 4 December 1974

and Began by stating that

the concept of public policy in the context

of Community law and where, in particuler,

it 1s used as a justification for derogating

from the fundamental principle of freedom of

movement for workers, must be interpreted

strictly, so that its scope cannot be

determined unilaterally by each Member State

without being subject to control by the

,

institutions of the Community.
Thé Court thus began by emphasizing that the concept of public
policy now had to be viewed in the context of the Conmmunity
rsther than the national legal systems. In the context of
Ccommunity law this concept represented the basis for exceptions
to & fundamental principle. Thus it had to be strictly
interpreted, and its scope could not be determined
unilaterally by the Member States without any supervision by
Community institutions. Thus the Court took into account the
important roles attributed to this freedom by the Treaty
authors and by the Community institutions themselvés and laid

down a basic theoretical proposition that might have been
expected to have had significent implications.



However, the Court was more reserved when it came to the
interpretation of public policy in practice. Immediately
following the passage quoted above the Court stated:

Nevertheless, the particular circumstances
‘justifying recourse to the concept of public
policy may vary from one country to another
znd from 6ne period to another, and it is
therefore necessary in this matter to allow
the competetent authorities an area of
discretion within the limits imposed by the

22
Treaty.

Thus the application of public policy measures would depend on
fhe particular circumstances and on the time and place. In
order to take account of these factors, the national authorities
were to retain a degree of discretion as regards the application
of public policy measures. Nevertheless, the Court's earlier
proposition to the effect thet the concept of public policy was
to be strictly interpreted was not deprived of all practical
significance. TFor the Court insisted that the national
authorities must exercise their discretion within limits laid
own by Community law. The Court then went on to consider what
these limits were. '
First, the court dealt with Article 3(1) of Directive 64/221
and ruled that: | -
present association, which reflects participation
'in the activities of the body or of the
organisation as well és identification with
its aims and designs, may be considered =
voluntary act of the person concerned and,
consequently, as part of his personal conduct

22
within the meaning of the provision cited.

The Court's argument seems to have been as follows. -The
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expression "personal conduct" in Article 3(1) of the Directive
covered voluntary acts of the migrant concerned. lMore
specifically, where a Community migrant was affected by a public
policy measure because of his association with a group, Article
3(1) required that he participate in its activities and identify
vitn its 2ims. This would seem to impose an important limit upon
the discretion of the iiember States. However, wost of its effect
seems to have been lost, since the Court wae apparently prepared
to assune that the two-fold condition of participation and
identifEcation was fulfilled by present association with the
group.2J
Secondly, the Court employed the principle of proportionality.

It stated:

a Menmber State; for reasons of public policy,

‘can where it deems necessary, refuse a

national of another lMember State the benefit

of the pripciple of the free movement of

WOTrkers. 2
Thus public policy-measures must be "necessary". However, no
criteria were laid down for determining whether a public policy
measure is "necessary". All that was apparently required wes
that the national authorities must deem it so. Nevertheless, it
should be noted that earlier in the ruling the Court had observed
that the United Kingdom authorities had "clearly defined their
standpoinf" as régards Scientology, considered it to be "socially
harmful® and had taken administrative measures to curb the
activities of the»Church?B' Therefore, it may have been that
evidence was required as to whether the zuthorities really did
ndeem necessary" the public policy measure. ZEven so this
requirement st1ll leaves a Member State ultimately free to
determine for itself the necessity of a public policy measure.

For provided that the Member State concerned has already shown
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that it regards certain conduct as contrary to public policy, it

may exclude or expel a Community migrant engaging in this conduct.
Thirdly, the Court discussed the relevance of the principle of

equality of treatment. The writer explained in Chapter Two that
this principle was given'a prominent role in the Treaty.' However,
in this ruling it was approached solely in terms of the riéhts of
entry and residence which it entails for Community migrants. The
Court pointed out that since the Treaty itself allows for these
rights to be limited on public policy grounds, then the principle
of equality of treatment must also be subject to derogation on
these grounds. The Court supported this argument by invoking the

principle of international law, which the

E.E.C.Treaty cannot be assumed to disregard

in the relations between the Member States,

that a2 State is precluded from refusing its

own nationals the right of entry or

residence.-26
\The.Court presumably meant to say that the exclusion of a migrant
would inevitably be discriminatory, inasmuch as a lMember State was
precluded by international law from excluding one of its own
netionals. Therefore, there had to be certain circumstances in
which the principle of equality of treatment permitted the
exclusion of a Community migrant. As already mentioned, the Court
noted that the United Kingdom authorities had made clear their
disapproval of SCientoiogy and had sought to curb its growth.
Provided such factors were present, the principle of equality of
treatment permitted the exclusion of Community migrants.
Consequently, the Court's ruling allowed an alien Scientologist
to be excluded even thoﬁgh the nationals of the_ggmber State
concerned were permitted to practice the "cul%"?7‘

In the Ven Duyn Case, therefore, the Court of Justice laid
dowvn the basic.proposition_that the concept of public policy,as a




derogation from freedombf movement for persons, was to be strictly 128
interpreted. In practice, this meant that the nationzl authorities were
to enjoy a degree of discretion as regards the application of public
policy measures but that this discretion had to be exercised within
limits contained in Community lawe The Court found that Article 3(1l) of
Directive 64/221 and the proportionaiity principle embodied two such
iimits. Howéver, the former provision and the latter principle were
interpreted in such a way as to leave the national auathorities with
considerable discretion. Moreover, the Court failed to utilise the
principle of equality of treatment to impose any real limit on the
exercise of this discretion . Therefore, the Court's proposition that in
principle the concept of public policy was to be strictly interpreted
was not reflected in any significent limitations in practice on the
discretion of the national authorities as regards the application of
meeasures based on this concept. As Hailbronner suggests, this ruling
imposed no real restriction on the power of de Member States to

exclude or expel politically active migrants.

Two factors may explain the Court's restraint. TFirst, this was the
Court'é first opportunity to rule upon the question of the adoption of
publio policy measures ageinst a Community migrent. In view of this, the
Court may have preferred to establish the basic proposition thet the
concept had to be strictly interpreted in the context of Community law
and to leave the practical consequences of this proposition to be
developed in subsequent Cases. Socondly, this was the first time that
a United Kingdom court had exercised its discretion under Article 177(2)
in favour of seeking & preliminary ruling from the Europeah Court. If
the Court had handed down & ruling which cast doubt on the compatibility

of Van Duyn's exclusion with Community law, the Chancery Court might have

been in a difficult position. It would have had to intervene against
‘arxrea

administrative action in a sensitive/treditionally regarded by the courts



as being suitable for extreme restraint. If the Chancery Court
had found itself in such a position, other United Kingdom courts
might have been less ready in the future to request preliminary
rulings from the Court of Justice.

whether or not these two factors did influence the Court of
Justice in Yan Duyn, the Court certainly seemed less inhibited in
the Bonsignorez9 ruling some months later. This Case involved
an Italian migrant in West Germany. He had been fined for
possession of zn unlicenced firearm and had been convicted of
negligently causing the death of his brother with this weapon.
However, because of the special circumstances of his case the
convicting court decided to impose no penalty for the iatter
offence. The West German administration on the other hand, decided
to deport him in order to deter other migrants from committing
such offences. Bonsignore challenged the deportation order before

the Cologne Verweltungsgericht, which decided to refer the Case to

the Court of Justice for a preliminary ruling.

' The Court of Justice wes requested, in particular, to rule on
the'question whether Article 3(1) of Directive 64/221 permitted
the deportation of a Community migran% for thepurpose of deterring
other migrents. The Court went further than it had in the Yan Duyn
ruling and stated: '

As departures from the rules concerning the
"free movement of persons constitute exceptions

which must be strictly construed, the concept
of "personal conduct" expresses the
!reqﬁirement that a déportation order mey only
ibe made for breaches of the peace and public

security which mighgope committed by the
o ,
&ndividual affected.



The expression "breaches of the peace" in this pasccse should notlie
given its usual meaning in English law. It is, in fact, 2 trenslation
of the Germzn "Gefahrdungen der bffentlich39rdnung¥ which was used in
the original German version of this ruling. The translators

apparently believed that the expression "threats to public policy"
would rove been a rather awkward rendering. Instead, the expression
"breaches of the peace" was chosen. The significance of this ruling
for the present Chapter is that the Court here employed Article 3(1) of
Directive 64/221 so as to give pueiotical effect to the basic
proposition thet the concept of public policy is to be strictly
construed. As & result, a Member State will now only be permitted to
adopt a public policy measure against a Community migrant who
represents & threat to public policy beczuse of some action on his
paerte Thus it will apparently no longer be enough thet the migrant
concerned is a member of a group wh%gh the national authorities
regard as a threat to public policy. _

In October 1975 the Court went even further in the Rutili Qggg?g
This Case involved an Italian migrant in France, against whom public
poliey measures had been teken as a result of his political and trzde
union activities.

Phe Commission put some notable observations to the Court in this
case. The Community was described as seeking to "lintegrate the
migrant worker more and more closely into the host country." Such
integretion presumably entailed extension of the scope of application
of the principle of equality of treatment enshrined in the Treaty.
lioreover, the Commission alluded to the increasing importance being

attached to attainment of the Community's political objectives. As
the writer has argued, attainmment of these objectives would be

facilitated by the creation of European citizenship and, more particularly,

by action to secure freedom of -politicel activity for Community migrants

in the host Member State. Certainly, the abéve two comsiderations
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lead the Commission to argue that the application to Community

migrants of "the concept of political neutrality" was a matter to be
nhandled with care". This argument implies that in the Commissioan's
view at least limits should be imposed on the right of llember States |
to exclude or expel Community migrants for political reasons?4 ;
Accordingly, the Commission maintained that
an activity which consists of the legitimate
exercise of a freedom enjoyed by the public
and recognised as such by nationzl law can
scarcely be cousidered to affect adversely
% the public policy of & State beceuse the
| person responsible for it is a foreigner. »
The basis for this statement seems to be that in the Commission's
view the principle of equality of treatment prohibited the
fgdoption of a public policy meesure against & Community migrant
gmerely because he exercised a freedom enjoyed by nationals of the
ihost Member St2te. If this argument were accepted, it vwould mean
that a migrant could not be excluded or expelled for exercising or
seeking to exercise the same freedom of political activity as was
enjoyed by nationals of the host lember State.

The Court also invoked the principle of equality of treatment.
First, this principle was interpreted as prohibiting the imposition
of residence restrictions on & Community migrant within the host
Member State except in circumstances where}guoh restrictions might
g1so0 be imposed on nationals of that States Secondly, the Court
ruled that public policy measures could not be employed where

they adversely affected the exercise of trede union rights by a

31
community migrente  Since equality of treatment in this field is expressly

guaranteed by Article 8(1) of Regulation 1612/68, it was

natural for}the Court to take this position. However, the Court
414 not give effect to the principle of equality of treatment in

the broad menner advocated by the Commission.
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Instead, the Court concentrated on the principle of proportionality
and ruled that the entry or residence of a Community migrant cannot
be restricted,

unless his presence or conduct constitutes

& genuine and sufficiently serious threat

to puolic policy.38
In the Van Duyn ruling the Court had been prepared to assume that
this principle had been respected on the basis of prior action
taken by the national apthorities themselves. Now, however, the
Court has laid down an objective test for determining whether the
adoption of 2 public policy measure is compatible with this
principle. This test relates to the nature of the threat posed to
public policy. It must be "genuine and sufficiently serious"?9

However, the Court then vent on to suggest even where such a
threat is present the exclusion or expulsion of & Community
migrant mey still be prohibited by Community law. In fact, the
Court referred to Articles 9, 10 and 11 zg the European Convention
on Humeh Rights and Pundamental Freedoms  and Article 2 of the

;. Pourth Protocol4lto this Convention. These provisions guarantee
; the enjoyment of certain humen rights and fundamental freedoms to
‘iﬂall_those wvithin the jurisdiction of the High Contracting Parties.

the rights and freedoms& S0 guaranteed are subject to several

derogatlons, including that of"public order" or ordre public.

However, under the terms of the above Articles these derogations

are only germ1831ble where they are "necessary in a democratic
society". The Court hed already indicated in the femous Jold ruling
that this Convention could serve as an inspiration for the

development of general principles of Community 1awf'3 As is
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well-ltnown, the Court took the view that these princinles

would enable it to ensure that fundamentzl rights were resvected

by the Community institutions. In the present Case the Court

drew upon this Convention as the basis for {finding that public

policy measures could only be adopted against Community migrants

vhere such action vas "necessary in a democratic society".44
Consequently, democratic values are to be talen into account

jhen public policy umeasures are adopted against Community migrants.

Touls, in fect, believes thet es & result of this ruling ilembex

States must respect 2ll the provisions of the E.C.H.R., including ,

those gueranteeing political freedoms, when acting against

Communi ty migrantS?SWhether it is the provisions of the Convention

or the values underlying them which a?e to be taken into account,

this ruling clearly has major implications for the exclusion or

“expulsion of Community migrants for political reasons. TFor example,

when the national authorities contemplate adopting a public policy

neasure against such a migrant because of his membership of a

perticular organisation, his participation in a demonstration,or the

views he holds they must balance the need for a public policy

measure ageinst freedom of association,assembly and opinion. This

balancing reéuirement would seem likely to reduce significantly the

instances in which a Community migrant mey be excluded or expelled

for political reasons. Certainlj, it seems to leave little room for

the prectice of acting egainst fthem mere1y42ecause of their

failure to maintain "political neutrality". The imposition of

this limit on State action resulted from the willingness of the

Court to draw upon the E.C.H.R. so as to articulate the principle

of proportionality.
Phe Court's reliance on this principle rather than that of -

equality of treatment continued in its subsequent Jurisprudence.
It is true that in Tatson and Belmann the Court seemed ready to
utilise the letter principle so as to limit the penalties that may

be incurred by Community migreants in breach of national immigretion
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formelities. However, in Sagulo the Court seemed to reject application

of this principle even in4§his varticular area in favour of the

proportionzlity principle. Moreover, it was the latter principle

49
vhich was employed in Bouchereau in 1977.

The Bouchereau Case concerned 2 Frenchman in the United Kingdom,
vhose {wo convictions for drug offences lead the larlborough Street
llagistrates Court vo give notice of his intention to recommend him for
deportetion under section 6(1) of the 1971 Immigration Act. In response,
the defendant raised the question of the compatibility of such =
recommendation with Community law. In these circumstances ,the
llagistrate decided to seek & preliminary ruling from the Doﬁrtaof

Justice.
The European Court ruled that a& public policy measure must be

based on

the existence...of 2 genuine and sufficiently

serious threat to the requirements of public

policy affecting one of the fundamental

" interests of society?o

Accordingly, & public policy measure may now only be adopted against
e Community migrant where a "fundamental interest of society" is under
threat. Thus the Court has now developed the principle-of proportionality
so as to provide some definition of the interest which & public policy
measure must be adopted to protect. Although the above Case is only
of direct relevance for the question of action taken ageinst Community
migrants convicted of criminal offences, its implications extend to all
public policy measures, including those adopted for political reasons.

Since 1974, therefore, the Court of Justice has utilised Article %(1)

of Directive 64/221 and has developed the principle of proportionality
so as to limit significantly the scope of applioation.qf public policy.
As & result, Member States may now exclude or expel a. Community

migrent only where he himself constitutes a genuine and sufficiently

serious threat to & fundamental interest of society and where such
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‘action is necessary in a democraticsiociety. It is true thet these

| test may need further clarification. Nevertheless, their very
‘existence means that Community law has already gone considerably

beyond international law and the municipal law of most States in
inposing linits on the right of a State to exclude or expel fo». . --
political reasonse. |
However, the Court's reliance on the principle of proportionality .
rather than that of eéuality of treatment hes sometimes been criticised?
Certainly, the Court might have taken the position that the latter
principle prohibits the adoption of a public policy measure where a
migrant exercises a political freedom enjbyed by nationals of the
rhost Hember State. This would mean that a Community migrant would be
} free to engage in political activity to the same degree as nationals
| without risk of exclusion or expulsion. Thus the level of protection
enjoyed by & Community migrant would depend ultimately on the
X attitude of national law towards political activity on the part of its
lown nationalse. Since the Member States are liberal democracies, they
are likely in general to adopt & lenient attitude towards such activity
Con the part of nationals. The application of the principle of equality
| of treatment would mean that Community migrants engaging in political
; ectivity could e:pec: to be treated with the same leniency.
Nevertheless, in this situation the level of protection enjoyed by
(Community rigrents would depend on national law. Thus, for example,
if the national aupthorities were to ban a particular orgenisation and

/

' yestrict participation by its own nationals, the principle of equality

i
i

‘ of treactment would leave the Member State concerned free to exclude

i
t
i

\or expel Comrunity migrants involved with the organisation. An

\

anslogous problem occurred in Re.ve.Saunders in 1979, where the Court of

Justice ruled that Community law did not prohibit Member States from
imposing residence restrictions on their own nationals in application



of their criminel law. However, as Advocate-General arner

remarked, this did not mean that a llember State could impose such
restrictions on Community migrants provided only that its own nationzls
wvere treated in the same way. Reather, in dealing with Community migrants
liember States had to take into account not only the principle of equelity
of treatment but also theiwunorterce of freedom of movement?4 Apparently,
this freedon might preclude a Kember Stete from imposing on a
pigrant a residence restriction of the sort which it imposed on its

own nationals. In effect,zll public policy measures must be adopted in *
gccordence with the Jjurisprudence of the Court of Justice regarding

the proportionality principle.

The Court's reliance on this principle rather than that of equality of
treatment in the context of its jurisprudence regarding the exclusion or
expulsion of migrants has a similar effect. Even where a Member State
prohibits its owvm nationals from in engaging in a particular form of
political activity, that State will only be entitled to exclude or
expel, a Community migrant engaging in such activity if the tests laid
down by the Court for determining the legality of public policy
measures against Community migrants. In principle at least, the
situation could arise where a lMember State was precluded from excluding
or expelling a migrent for engaging in a form of political activity'
prohibited in the case of its own nationals.

Conciugiony -

While the Commission seemed eager in 1964 to restrict the scope of
‘application of public policy es fer as possible, the Council seemed
é7eg‘ua.11y anxious to preserve rnational sovereignty in this field. Thue

the latter rejected the Commission's proposal for including 2 clear
reference to the principle of proportionelity in Directive 64/221.

Nevertheless, the Court of Justice has since 1974 utilised this
principle so a8 significantly to limit the circumstances in which
. Yember states.may employ their right to exclude or expel migrants for

Ethe purpose of restricting their political activity. As & result,
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/con&idc:&blc pro,recs has been ackieved in securing freedon

el walditicec) netivity for Community xdigrants.

/  Ticoco develonments Go not, lhovever, necescarily aifect

ne iuzposition of criuiinal szuetvions on politically

cetive eliexnc, In 1973 the Comziscion dic zrzounce

tev, of the United Linzgdon Govermieat is tihat

there is no

conilict vetveer. this provision and Comiunity lew, but

ti.nt Cirectly elfective Coumunity law vouvld prevail even
56

3L +here wes cuch & conilicte. Presuvannbly, then,

3(2) of the Act would noti e employed so as to limit the

~

rede wiion righie of Com:iunity migrants guarc:teed under

iriticle 8(1) of Regulation 1612/68. EHowever, until it is
clearly established that such provisions eare inespplicable

to Comaunity migrents, their freedom of political activity

vill renain i sore jeopardy. For this rezson im=its 1577 Resoluiicnh

the Parliament called for further legislative action to

secure this freedon for Comnunity migrents, and the

lorking Groun on Special Rights ic counsidering the question

of their freedois of expression aac¢ scsocistvion. So fer,

hoviever, no concrete proposals for legislative action have

section

15T

\ energed.

Iz fact,

the Council's attitude to the Commissioan's

7



Co

Propossl for Directive 64/221 suzgests thort the forner
body uoy be nore concerned with the preservation of

netioncl soverignty then with the creztion of

Buropeean citizenship. Tnus the Council's readiness to

Buropean Parliament nmay be doubted. At preseunt, the
nost vracticel solution will be for the Commission o
seell by informal means to0 obtain assurances froun the
national suthorities that legislation restricting tue
politicel activities of aliens vwill not be applied

in the cege of Comiunity migrants. This may well hove
been done when the Comiziscionn contacted the United
Kingdon about the Aliens Restriction (Auzendment)Act

1919.
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Chapter Six Right of Access to Public Office t

Introduction,

Article 48(2) of the Tresty, it will be recalled, requires that

Communi ty migrants enjoy'equality of treatment in respect of their
conditions of work and employment. This provision would seem to
envisage Community migrants being enabled to participate on the

same terms as nationals of the host Member State in the process by
which the interests of employees are represented and safeguarded.

In all the Member States trades unions exist for this purpose. Thus
paragraph two would seem to require the granting of equality of
treatment to migrants as regards participation in these unions.

More particularly, trades unions often appoint yepresentetives on

bodies, membership of which qonstitutes the holding of public office.

" consequently, full equelity of treatment as regards participation

\

)

{
!

i
H

i

i

in trades unions would seem to require that Community migrants be

allowed to hold certain public offices. Moreover, in the

\continental Member States various bodies have been established on

which the work force a&as a whole is represented rather than merely
2
/the trade unions. Although membership of these bodies cannot be

treated as an aspect of participation in trades unions, it may be

i seen as a2 condition of work and employment. This is especially

\true in the case of representative bodies established at the level

of the undertaking, since such bodies are closely concerned with
metters of work and employmenf. Thus Community migrants would
seem entitled to equality of treatment as regards eligibility for
2t least some of these representative bodies established
independently of the trades unions. Again, however, membership
of these bodies may constifute the holding of public office.
Therefore, full realisation of the rights envisaged by Article

- 48(2) of the Treaty would seem to entail granting Community

' migrants the right to hold certain public offices as trade union

i

Edelegates or as members of representative bodies elected by the

|
‘workforce as a whole, particularly where these bodies are



Lig
ectoblished viti:iin the wndertaiiag.,

Fowever, Article 48(4), in derogation from peragranh wvo,
allovis the !eaber States to exclude Community migreonts from
eruloyment in the "public service". The efiect of this
derosction vwes to enzable the lesver States to prohivit
Comrundl vy migrentvs from taking up employment in such & capacity

that they would hold public office. Thus while Article 48(2)

—_

right entail grenting & Comuundty wizreat the right to hold
certain public offices in the host lenber State, Article 48(4) A
provides & basis for prohibiting him from doing so. Therefore,
when invlementing Article 48, the Comiunity institutions have hed
to tele into account the conflicting denands of paragraphs two and
four of this provision. Three implementing iieasures have been

enccted, the last one being amended in 1976.

-~

(Regulation 15/61
| From the beginning, in Reguletion 15/61,9 it was recognised

that Article 48(2) of +the Treaty concerns the position of Comnuni ty
nigrants in relation to both trades unions and other representative
bodies.4 As for their position in relation to the former,
comnwity migrants were under Article 8(2) of the Regulation to
enjoy the right to join on the same terms as nationals of the host
llenber State. The Regulatidn went no further in this iatter, a:d
the drafters were careful not %o interfere with the internal
orgenisation of trades uaions. The question of other representative
bodies was more controversial., The Commission origineally proposed
granting Comuunity migrants the right to vote and stand as s
cendidates in elections to those established within the undertaling.
Mhe issue of eligibility was, however, & sensitive one,upon which

. the Council was unable %o agree.6 Consequently, in the final

version of Article 8(2) only voting rights were stipulated. By

virtue of his trade union membership a Community migrant might

have been entitled to sit on certain bodies as a2 trade union
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representative, but this matter was left to be determined by the
internal rules of the unions and the national laws of the‘Member
States.

A brief examination of the relevant French law will illustrate
the limited significance of Regulation 15. EIven before its
enactment no nationality requirement was imposed upon mempers of
trade unions. The Regulation had little more impac; in relation to

- other representative bodies within the underteiking. The two most

important of these are the personnel delegates (délégués du

personnel) and the enterprise committees (comités d'entreprise).

The function of the former is to bring any grievances the workers
may have before the management. The bresent arrangements result
from Loi 46-73%0 of 16 April 1946.8 The latter are concerned with the
working conditions of employees but also have consultative status in
relation to financial decision-making by the mangement. Their

legal basis is Qrdonnance 45-289 of 22 February 1945.9 Prior to

the .enactment of Regulation 15 the position of migrants was as
follows. They could neither vote nor stand as candidates for the
committees, subject to an exception enabling them to vote if they
held a privileged residence permit or had worked in France for five
years.lo No nationality requirement was imposed on the right to
vote for personnel delegates, but migrants were not eligible,

unless they held a privileged residence permit.11 Regulation 15

did not affect the rules for the election of delegates, and the only
gain for Community migrants was that they were now able to vote

for members of the enterprise committees without having spent five
years in France.iv Thus the first Regulation achieved nothing in
terms of trade union rights, and its impact in relation to other
representative bodies was minor. A8 g&result of failure to agree
within the Council,Article 8(2) of Regulation 15 had been able to

add little to the rights of migrants that were already recognised
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by French law. ol

Reouletion 38/64
When Regulation 15 was being drafted, the Council had

instructed the Commission to study the question of extending +to
Community migrents the right 32 eligibility for representative
bodies within the undertaking. It is likely that in the course
of the resulting investigation the Commission waﬁpimpressed by
increasing trade union support for such a reform.) Boviever,
during the protracted negotiations for a second Regulation the Vest
German delegates objected that certain representative bodies
exercise certain legislative and political functions. Membership
of suc%ﬁpodies would, of course, constitute the holding of public
office. Therefore, it seems that the Germans at least were
opposed to Community migrants holding public office as members of
representative bodies, though it'migé%ifggggtthey only wished to
exclude migrants from bodies with/ﬁegislative or political functions.

The Commission responded by proposing that in view of the

functions which were exercised by representative bodies only those
comﬁunity migrants who had lived in the host llember State for thﬁgg_
Kyears should be entitled to eligibility for representative bodies?
By implication, then, it would seém that the Commission did not
intend the Regulation to allow for the complete exclusion of
community migrants from membership of bodies involving the holding
of public office, but merely td subject their right to do so to a
three years residence condition.

The Council reinforced this restriction with a requirement that
;the migrant must a2lso have worked in the same undertaking for at
éleas%i;hree years. As a result, Article 9(2) of ﬁegulation
'38/64, as it finally emerged, provided for Community migrants to

enjoy equality of treatment as regards participation in
representative bodles within the undertaking subject to a two-fold

condition. The effect of Article 9(2) in France was that a
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Coumunity migzrent wvho couvld satisfy the two conditions cbove
was eligible to become a persommel dele

cgate or a menber of on
enterprise committee on the same terms as netionals of the
ost country. One commentator has comolained that a large
nunver of migrants spend less than three yeers in the hosy
countryAior reesons of personal convenience or because of the
terns of their contract and, consequently, would be unable to
benefit from Article 9(2):.L7

In zddition to reinforcing the Article 9(2) restriction,
the Council also amended the Preamble to the Regulation. The
Pfeamble in the Commission's proposal had attributed the reason
for the residence condition vo the nature of some of the functions
exercised by some representative bodies. This clause may have
neant thet the condition was included because membership of
some representative bodies involved the holding of publie
office. Thus the clause in the Commission's proposed Preamble
could have been employed as & basis for arguing that Article 9
entitled Community migrants to hold public office as members of
representative bodies within the undertaking, provided that
they satisfied the restriction in paragraph two of this
provision, The Council, however, replaced this clause, and
the final version of the Preamble to the Regulation gave a
different reason for the two-f0old condition stipulated in
Article 9(2). It stated thet this condition was necessary
to ensure that a candidete would possess the requisite
gualities of permenence in and experience of, employment in

the host l'ember State. Thus the Council mey have wished to
rerove any possible implication that Regulation 38/64

nerrowed the scope of the derogation contained in Article 48(4)
of the Treaty so as to allow Community migrants to hold
certein public offices, provided only that they satisfied

the three years condition.
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cruloblion 1612/68

.

-y

iznortent Gevelomizcats took vloce four ears
18
lrter e Negulcotion 1612/68 woo enceted.,. In relation

Lo onuvoner o
to representetive bodies within the vndertal:ing the three
vears restriction vwes atolished by Lriicile 8(1). This

19
refor: ves implenmented in French law by Lol 72-517.
Article 2 and 3 respectively removed eny reguirenent of
FPrench nstionalivy for nembers of on enterprise
connittee or for personnel delegates. L sourcc of
voosible discrimination, however, still existed.
Arsicle 3 of Regulation 1612/68 peruzites the retention of
gdiscriminatory conditions that relete to "linguistic
%knowledge recuired by reason of the nature of the post
%w e filled". In Fronce 2o personnel delegate or
member of an enterprise comualttee was required to be able

20
to "read and vwrite'. mhe JTulnouse Tribunal d'Instcace had




147
2lresdy decided on 9 July 1968 that it was literacy in the French
languege that was needed.21 Thus & nunber of Itelian workers were
found ineligible to become personnel delegates because of their
ingbility to satisfy this condition. Although this judgment was
criticised by sone commentators,22 it subsequently gained
legislative approval when Loi T72-517 was pessed. Article 2 and 3
respectively stipulated thet a worker standing for election as a

nenver of an enterprise coamittee or personnel delegate iust be

. 23

able to read and write in French. The rigorousness of this

requirement was later moderated somewhat by Loi 75-630 of 11 July
24

1975, which insists on no wore than the ability to "express

oneself" in French. It seems then that French lawas has provided
a reasonable solution to the problem.

rovever, the scope of Article 8(l), as far as migrant
participation in representative bodies is concerned, is still
subject to two limitations. ¥Firstly, the suggestion of the
European Parliament25 and the Economic and Social Committee26
to the effect that Comzunity migrents be granted eligibility to
such bodies established at board level was rejected. In France
en enterprise ccaumittee may designate two of its members to sit

.. 27
on the boards of public companies (Societés gnonymes). Because

this proposed amenduent to Article 8(1l) was not accepted,
the right of migrants to participate at this level on the same

[ 28

fterms of nationals is not guarenteed by Comzunity law. Secondly,

f
; the clause in Article 8(1l) dealing primerily with +trade union

rights allows migrahts to be prohibited from participetion in the
ad@inistration of bodies governed by public law or holding
appointments governed by public law. This exclusion will be
exarined in more detail below. However, it may be remarked at this
stage that as a result of this clause migraﬁt participation

in certain representative bodies within the undertaking may be

restricted.



In relation to trade union rights, the progress achieved by
Regulation 1612/68 was similerly imperfect. Article 8(1l) states
that a Comnunity migrent

shall enjoy equality of treatment as

regards membership of trades unions and

the exercise of rights attaching thereto,

including the right to wte.
This provision certainly seems to represent a copsiderable advance
on the two earlier Regulations, which merely dealt with the
question of trade union membership. Since the right to vote is
explicitly protected, the rights "attaching" to membership must go
beyond this. In Rutili, for example, the Commission argued thet
Comzunity migrants were entitled to "make full use of collective
vargaining rights, including, in particular, the right to take
action in case of dispute and the right to strike'.'.29 One might
also expect that they would be entitled to take up positions
vithin a trade union and to represent their union on bodies 1o
which the trades unions send representatives., However, such a
conclusion would have to take into account three limiting factors.

Firstlyy the lack of clarity in Article 8(1l) was regarded as a
possible source of difficulties for migrants in France. Since
1968 French trade unions have been able to choose trade union

delegatés (delegues syndicales), whose function is to promote

wnion activities in the undertaking. Article 10 of Loi 68-1179 of
27 December 1968,30 even though it was passed after the enactment
of Regulation 1612/68, only permitted aliens to become delegates
on the basis of a treaty providing for this and on condition of
reciprocity. In May 1971 the French Cour de Casation heard a

31
case in which a number of Algerian migrants claimed that in

their respect the two requirements were satisfied by virtue of a
32
Pranco-Algerian Agreement of 19 March 1961 Article 7 of this
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Azreement provided for Algerians to enjoy 'les memes droits que
by . . . . . .
les nationaux frahcais, a 1 exception des droits politiques".

Consequently, they argued that they were entitled to become trade
union delegates. This plea was, however, unsuccessful because of
the rigorousness with which the Cour applied the reciprocity
condition in Article 10. In fact, the Cour demanded proof that
French migrants in Algerian would be entitled to become trade
union delegates there.33 Therefore, Conmunity migrants who
wished to be delegates might have encountered two obstacles.
Phe wording of Article 8(1l) of Regulation 1612/68 is not explicit
2nd might not have satisfied an unsympathetic French court. |
l'oreover, French judges might have demanded proof that French
netionals viere entitled to take up such posts in all the other
Kember States of the Community. Thus Article 8(1) did not, it
seens, adequately guarantee the right of Community migrants to
becone trade union delegates in France. It is true that in the
parliamentary debates preceding the enactment of the 1961 Loj
the !dnister of Social Affairs stafed that Comnunity wigrants
would not in practice be excluded.94 However, such a statement
did not provide a very firm basis on which a Community migrent
could clain the right to take up such a post. In fact, it was
only seven years after'the enactment of Regulation %512/68
that o satisfactory solution was sound. Loi 75-630 abolished
any nationality requirement for trade union delegates. It
will be noted that the problem was solved by national not
conmunity law.

Secondly, when Regulation 1612/68 was enacted, the Council
agreed, at French insistence, that Member States would be

permitted to exclude Community migrants from management or

36
administrative posts in 2 trade union. The French attitude

resulted from the fact that their nationzl law, unlike that of



all the other liember States, nrohibited sliens from talidng up

37 ]
such postsSe The situation changed, however, when Loi 75-630

wes

3

assed. The new Lol permits a2liens to take up such posts.
For 2ll except those from Comnunity Nember States there is a
coniition iuiposed of five years prior employment in F:t‘ance.D8
The Coumission now acted swiftly and in Septerber 1975 sent a
comzunicztion to the Council, which stated:

steps should be taken, in order to

ensure legal certainty for those

persons affected, t0 consolidaste

at Comnunity level wvhat lMember

Ste.tes have already acknowledged

and to amend Article 8 of

Regulation 1612/68 by putting an

end to the ambiguous situation

resulting from its present

' vording'.39

mhus, following a Commission proposal o the Council,Regulation
- 212/76 40 was enacted. This measure amends Article 8(1l) so as
-jto grant expressly to Community migrants the right of equality
‘ of treatment as regards eligibility to posts in the management
l or edninistration of trades unions. Council obeissance to the
% lowest common denomingtor principle meant that the right could
i not be guaranteed by Comununity law, until the sole llember State

that excluded migrants from such posts had reforuned its owvn

:national lawe. Therefore, it was effectively because Loi

75-6%0 Was passed that Cownunity migrants were enabled to become

trade union delegates and take up posts in the mengement or

administration of 2 trade union on the same terms as nationals

of the host Hember State. The Regulations enacted by the Council

played only a minor part in this achievement.

100



After grenting trades union rights to Comawilty migrants

Article 8(1l) of Regulation 1612/68 goes on with a clause
to the cffect that a migrant
\ ~Hay be excluded from taking part

in the administration of bodies

governed by public law and from

holding an office goveraed by

public law .
mhis clause was not included in the originsl proposél of
the commission41 but was added by the Council apparently
on French insistance.42 "Public law" is originally a civil
law term denoting the law-in a given country which applies to
the Stvate, its organs and its activities. Thus a body or
office “"governed by public law" will be one which involves the
holding of public office. Since Article 48(4) of the Treaty
was iﬁtended to allow for the exclusion of Comnunity migrents

from such offices, the Article 8(l) derogation clearly has some

legal basis in the Treaty itself. However, by employing the

:f"public law" criterion in Article 8(1) of the Regulation the

i

ouncil seens to have shown a determination to leave each

C
\Member State to determine the scope of the derogation. For
!

the question whether a body or office is "governed by public
1aw" can only be answered by reference to the national legal

system. The consequence of the Council's approach may be
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illustrated by reference to the relevant French law.
mwo representative bodies established within the undertal:ing may

be noted. Pirst, miners elect nining delegates (delegues mineurs),

who are responsible for health and safety in the mines and are
empovered to meke inspection visits for this purpose.44 These
Gelegates act independently of their employer and are paid from public
funds., Accordingly, they are regarded in France as being governed by
public law.

Secondly, in industrial undertakings where fifty or more (or

undertakings of other kinds where 200 or more) persons are employed

health and safety councils (comites d'hygiene et securite) are

established to represent workers. The functions of these councils
include holding enguiries into serious accidents in the undertaking
and ensuring compliance witl: the relevant legislation. ILike mining
delegates, these councils are governed by'public law,

Vorkers are also represented on several public law bodies in Frence
established beyond the level of the undertaking, such as the Conseils
des Prud! hommes or labour courts?6 Often the worker-representatives
on these bodies are epvointed by their trade unions. For example, union

representatives B8lt on the Economic end Social Council (Conseil

47
. économique et social). The French Counstitution of 1958 confers on

4%
this Council an important consultative role in the legisletive process.

Clearly, then, bodies such as the Economic and Social Council exexrcise
legislative and political functions and are governed by public law.

comnuni ty migrants would presumably be eligible to become mining
delegates or meubers of heslth and safety councils, since they are
representative bodies established within the undertaking, and to act
as trade union delegates on the Economic and Social Council, were

it not for the derogation coatained in Article 8(1l) of Regulation
1612/68. All four of the above bodies, however, are
governed by public law and thus fall within the scope



of <he derogation; Consequently, Comiunity mipronts ey

be excluded fro:: all three. Indeed, Article 7 of Loi 71-1131
of %1 Decenber 19714 expressly requires mining delegates to
be Frecach. Prior to 1971 =nd prior-to the ensctment of
Regulation 1612/68 Commﬁnity migrants were permitted to
becone mining delegates under = Circuleire of 1967. It is
conceiveble that the French felt able to ensct Lriticle 3 of
the above Lol because of the derogation included in Artvicle
8(1) of Regulation 1612/68.

In the case of'the Economic zud Social Council such an
exclusion may be readlily Jjustified. For it is arguable
whether the equality of treatment envisaged by Article
£8(2) of the Treaty was intended to cover membership of such
a2 bodye On the other hand, the derogation in Article 8(1)

of the Regulation may be criticised for allowing the

prohibition of Community migrants from becoming mining delegates

or ‘sitting on health and safety councils, both of which are
closely concerned with the working conditions of employees.
In laying down a derogetion thet has this effect, the Council
has seemingly demonstrated e comnitment to ensuring that the
scope of the derogation contained in Article 48(4) of the
Treaty remeins broad and may be determined by the individual
liember States. However, in doing this the Council failed

to balence the conpeting demands of paragraphs two and four
of Article 48 and to take account of tie argument in favour
of Cormunity migrants holding certain public offices

in the host lenber States.
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Subsequent Developments

Some comuentators who at the time of its enactiient
viere critical of the derogation contained in Article 3(1)

cletion 1612/68 drew e certain consoletion from

e,
51

pArticle 8(2) of the same instrument. rticle 8(2)

provided for a review of the situation cid called uvon the

Coumission to subnit a new proposal within two years.

Prosress, hovever, was slow. By 1973 the Cormission had to

come to the conclucioan that refora in this area wvould

not be easy, since the large number and variety of bodies

covered by the derogation raised "exceptionally complex

problers not confined to legal natters s.lone"52 This

staterent is presumably an acknowledgement of the fact

thet the derogation covers bodies ranging from those

closely concerned with the woriing conditions of

enployees to those of considerabdle political significance.

Foviever, in PFebruvary 1974 aa importoat Case, Giovanni Keria
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Sotziu v. Deutsche Bundespost, came before the Court of Justice.

This Case raised the question whether the Yest German post office
could discriminate against Community migrants in the matter of
separation allowances. The post office argued that Sotgiu, an
Italian migrant, was empioyed in the "public service", so that the
derogation contained in Article 48(4) of the Treaty permitted them
to discrminate ageinst him. Thus the scope of the Article 48(4)
derogation came under discussion. Both the Commission and Advocate-
General layras took the view that the term "public service" should be
rgiven a Comrunity meaning independent of national laﬁ?4' Hore
particularly, the Commission argued that the derogation only covered
those employees who

‘have to take account of the national

interests with regard to secret

metters or matters of public

security.55
The Court of Justice showed some sympathy with the view of the
Commiésion and the Advocate-Generzl. The Court emphasised that
freedom of movement for persons constituted a fundamental principle
of the Communi ty. T%?S the Article 48(4) derogation should be
| strictly interpreteéi‘ _
| Koreover, the Court went on to criticise the use of the "public
%law" criterion for determining tﬁe legal position of a Community
émigrant. The Court pointed out that designations such as this

can be varied at the vwhim of the national

legislatures and cannot therefore provide

2 criterion for interpretation appropriate

to the requirements of Community lag?
Therefore, the Court of gustice not only advocated a strict

interpretation of the derogation contained in Article 48(4) of the

Treaty but was also reluctant to see its scope determined by the
‘national legal systems.
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This Case is of two-fold significance for the matter under
discussion in this part of the present Chapter. First, the Court
has supported the Commission's view that Article 48(4) of the
Treaty, the basis for the derogation contained in Article 8(1) of
Regulation 1612/68, should be strictly interpreted. It may be,
then, that the derogation contained in Article 8(1) of the
Regulation is based on a broader interpretation of Article 48(4)
of the Treaty then is consistent with the jurisprudence of the
Court of Justice.

Secondly, not only did the Commission call in this Case for the
derogation contained in Article 48(4) of the Treaty to be given

a Community meaning, but also the Court expressly criticised the
use of the public law criterion as a means of determining the
legal position of Community migrants. Thus this ruling does not
support the Council's policy of giving effect to the Article 48(4)
derogetion in the context of the trade union and related rights of
Compunity migrants by use of the public law criterion. On both
these grounds, therefore, the Sotgiu ruling would suggest that the
derogation contained in Article 8(1) of Regulation 1612/68 should
be reconsidered.

Certainly, the Commission may have been encouraged by this
{ruling and the implicit endorsement which its view received from
éthe court of Justice. For the Commission's Draft Action

Programme in Pavour of Migraantl Workers and their Femilies of
December 1974.58 celled for the elimination of

obstacles thet still exist in certain

‘Member States with regard to the

exercise of trade union rights, including

the right to participation as z trade

union representative in the mangement of

_ public law bodies and for the exercise of
public law office. 22 ’



migrants of the right to hold public office in certain68ases.
As for tne legal besis for such action, the Parliament and the
Teonomic 2nd Social COMMittee6l advocated resbrt to Article 49 of
the Treaty. The Comnission, in turn, felt that this matter went
beyond Article 48 ez and aid not clearly specify which Treaty
provision it hoped to euploy. However, in Iovember 1975 Commissioner :
Brunner suggested that resort might be head to Lriicle 235 of the
Treaty6 but did not explain why resort to this provision might be
suitable.
(\In coantrast, the Council showed little interest in such action.
mhe Council Resolution of 9 February 1976 on the Action Programme in
Fevour of idgrent iVorkers and their Families64 was nuch more
conservetive then the Commission's Draft. The Council went no further
than to instruct the Commission to act so as to
seek appropriate solutions with a view
to eliminating progressively restrictions
on the rights of workers who are nationels
of oiher Member StateS....2s may still exist
under Community Regulations in force;
mais Resolution does not refer expressly to the issue of
perticipation in bodies vhere the polding of public office is involved.
/It does not seei, then, that the Council shared the Commission's

desire for reform in this area.

The Couwncil's attitude was emphasized in the same month, when



Regulation 312/76 was enacted. As already mentioned, tuis
Regulation emended Article 8(1) of Regulation 1612/68 so as
expressly to grant to Community migrants the riglkt to tske up posts
in tue séninistrationor menagement of trades uaions. Of umore
significcuce foxr the présent discussion, however, is that the new
Regulation a2lso ex.ressly "deleted" Article 8(2) of Regulation
1612/68. This would suggest that tie Councilvdoes not favour
reconsiderztion, at least for the time being, of the derogation
conieined in Article 8(1) of Regulation 1612/68.

In spite of this, the Coumission stated that it intended to

respect the review obligat%gn wirich had been conteined in Article
8(2) of Pegulation 1612/68, 1ndeed, the Coumission later
snnounced that it would submit a relevent proposal in the second
helf of 1978.67 However, this plan seems t0 have been dr0pped;68
Instead, the Couanission now confines itself to carrying out a
detailed examinetion of the matter,69 and for the moment accepts
that Arficle 8(1l) of Regulation 1612/68 permits the exclusion of
Community nigrants from holding public office as defined by
nationel law either ss union represenietives or as members of other
representative bodies. Thus in Margh 1979 the Comaission accepted
that Loi 79-44 of 18 January 1979,.7 which prohibits migrants in
France from becoming members of labour courts (conseils des Prud!
hommes), was not "formally in breach of" Regulation 1612/68. '
Conclusion.

The Council has adopted a much narrower approach to the
implementation of Article 48 than that favoured by the other
community institutions. Difficulty in obtaining consensus within

the Council delayed the granting of eligibility to any representative
podies within the undertalking by seven years. There has 2180 been a



jtendency for the relevant Regulationrs to be enacted in accordance

[iwith the lowest common denominator wrinciple. Thus in 1965 eguality

of treatment as regerds participation in the administration and
nanagement of trade unions was not granted by Regulation 1612/68,
because in France such posts were reserved for nationsls. Moreo#er,
lzck of clerity in the wording of Article 8(1l) of this Regulation
reised doubt as to whether Comnunity migrants were entitled to become
trade union delegates in France. Tnese two provlems were eventually
solved 25 2 result of developments at the national rather than Comaunity
/1evel. Bven novw, the scope of Article 8(1l) reuains restricted because

the Council insisted on confining it to representagive bodies within

the underteuing. Of most relevance to the present work, however, is
thie Council's attitude to Article 48(4). Vhile the other institutions
have sdvocated restricting this derogation somewhat so as to ellow
j)‘1}113'.551:'an‘l:s to hold certain public offices as.union representatives or
’as menbers of otler representative bodies within the undertaling, the
" council-has inisted on fully preserving this derogation. 1In fact, by
:employing the public law criterion in Article 8(1) of Regulation
11612/66 the Council hag sougcht to ensure thet the scope of this
\derogation will be deterinined by netional law., Thus the Council hes

opposed the efforts of the other institutions to develop the

principle of equality of treatment -enshrined in the Treaty so as to

graant migrants a limited right of access to public office and has
ipreferred to leave the matter in the hends of the individual liember
}States. This preference presumably results from the fact that the
Council regards the issues involved as being too complex and sensitive

to be tackled through the Community's legislative process.

. Nevertheless, in the Sotziu ruling the Court of Justice
demonstrated that it favoured a strict interpretation of Article 48(43

| of the Treaty. Since the derogation in Article 8(1) of Regulation



1512/68 is based on this provision of the Treaty, it is
lizcly tiant the Court would also favour a strict
indecrpretetion of the Article 8(1l) derogation. More
particulerly, the Court disapproved of the use of the

public law criterion as a means of determining the legal

£

pocition of uigrante. Therefore, it is possible that in

an appropriate Case the Court may interpret the
derogation in Article 8(1) of Regulation 1612/68 in such
o viey as to enable Community migrants to hold certain
public offices as union representatives or as zemnbers

of other represeantative bodies within the uadertal:inge.
mhus progress may result from judiciel rather than

legislative zction by the Community institutions.
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Chavter Seven Electoral Rights

Introduction.

r The grant of electoral rights to Community migrants clearly raises
fomplex issues of considerable constitutional and political
significance for the Member States. Moreover, the detemination of the
Council to preserve the right of llember States to exclude migrants from
holding public office as members of such politically insignificant
bodies &s health and safety councils in Prance suggests that the
Council would be reluctant to approve proposals regarding electoral
rightse It is presumably for such reasons that the grant of

electoral rights at the national parliementary level has not
yet been seriously contemplated by the Community institutions.

owever, efforts have been undertaken to grant Community

igrants the right to participate fully in dirct elections

o the Buropean Parliament and in local eiections in the host

tember State.



Perticipation in Direct Elections in the Host lember Siate.

! Under Article 138 (3) of the Treaty the European Parlicment
&tself is to draw up proposals for the holding .of direct

elections "in accordance with a uniform procedure in all i.enber

iStatec'"s Neturally, any uniform procedure governing direct

o

élections nmey be expected to stipulate those persons who vho
vill be entitled to participate in these elections.

mhis was recognised in the proposals drawn up by the European
Parliement in the form of a Draft Convention dravm up in 1960%)
For the purposes of the present Chapter, these proposals wvere
notable in tvio respects. First, Article 11 (2) of the Draft
provided that Community migrants should be entitled to vote
in their Menber State of origin. Article 11 (3), in turn,
stated that vhere such nigrants were also permitted to vote\\
in the host llember State, they could not vote twice. These \
two paragraphs seem to indicate a preference for enabling
migpants to vote in their Member State of origin. Nevertheless,
vhile the are not expressly granted the right to vote in the
host Member State, the prohibition of double-voting contained
in Article 11 (3) suggest that such a possibility wes at least
contemplated. Certainly, the Political Affairs Committee of
the European Parliement recognised that the grant of such a
right would be ndtun grand avantage psychologique"

1 A
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for the ceuse of European integration.

/  Secondly, Article 12 granted Community migrants the right to

5 stand as candidates in the host Member State on the same terms as

é nationzls of that State. This provision was described as "l'expression

d'une volonté€ politique indubitablement européene" by the Political

Affairs Committee. Certainly, this arrangement would favour

BEuropean integration. loreover, its practical consequences for

political life in the Kember States would not, one might think,

have bpeen serious enourh to render this innovation unzcceptable

to them. Only migrants who were very well -established and fully

integrated in the host liember State could hope to command enowgh

populer support to win & seat in the European Parliament? Finally,

while constitutional emendments would be necessary in some lMember

States before migrants could particpate in domeétic elections, the

grant of rights to participate in direct elections could be granted

by ordinary legislation. Therefore,the Parliament's proposals might

heve been expected to win Council approval with little difficulty.
In'fact, however, the Council proved unable to agree on the

praft Comvention. Comsequently, in HMarch 1969 the farliament

resolved to draw the Council's attention tg the possibilty of

legal action being taken under Article 175 for the lattert*s

feilure to act so as to "lay down" the Parliement's proposals

to the lMember States in accordance with Article 138(3)e In response,

the kember States at the Hague Summit in December 1969 announcgd

thet the Council was still studying the Parliament's proposals.

‘ Nevertheless, it was not until December 1974 that further progress

| was made. At their Sumit Conference on 9-10 of this memth the

Lmember S¥§tes called for d;rect elections to be held as soon &s

possible.
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Uy now, @& new set of proposals was already being prepared by

the Parliamegt, and a new Draft Convention was drevwn up in
January 1975. The Parliementary Political Affeirs Committiee described
the [mtut of electoral rights to Community migrants as
a fundamental issue of some importance
jboth for legitimation of the Parlizment
‘fand for the rights of those E.E.C.
kcitizens residing and working in other
KMember States. 10
On the assumption that this stetement reflected the attitude of
the European Parliament towards the grant of such rights one might
have expected an approach in the 1975 Draft similar to that in its
precedent. However, the question of the participation in these
elections by Community migrants was felt to be one of some sensitivity
for the Council. Therefore, in the hope of securing a greater
degee of success for the 1975 Draft then had been enjoyed by the
earlier version and to maximise the possibility of Council acceptence
of fﬁe new Draft, the Parlisment decided to include no reference
to this question}l
Under Article 7(1) of the Draft matters of electoral procedure
were to be left to the nzatiomal law of the Member States. This
approach was also favoured by ?he Member States themselves. At
/their Summit Conference in December 1975 they decided that the
gquestion of migrent participation in inlgirect elections was a
{matter to be determined by national law. However, Article 7(2) of
the Draft did provide for the new directly elected Parliement to
draw-up rules to govern the proéedure for future elections. Thus

the Parliament seems to have accepted that questions such as that



of migrant participation were best left until after the first

direct elections hed been held.

The desire of the Parliament to avoid this question at this
stage was emphasized on 15 September 1976, when Mr Bersani, an
Italian M.E.P., pl2anned to propose esmending the Draft Convention
so &s to make "practical provision" for Community migrants to vote
in direct elections in the host Member State. However, in response
to the views expressed by "such a large majority of the House", Mr
Bersani agreed to withdraw his proposal so as to avoid the
possibiliti4of prejudicing Council acceptance of the Draft
Convention.

/ﬂ Therefore, when the Council gave its approval to the Dreft
fConvention on 20 December 1976 in the form of the Act on Direct
;Elections}5 Community migrants were granted no right to vote of
| stand in direct elections in the host Member State. However,

\ Aricle 8 of the Act, which was added by the Council, provided for

2 the prohibition of double voting. This prohibition must have been
\Linclﬁded because some Member States had expressed an intention to
allow their nationals abroad to vote 2t home, while others intended
to extend the franchise {o Community migrants resident on their
,territory. Subsequently, the Council went further. It wes

f'decided.ﬁn.an unpublished agreement) that any Member State would be
i! - .

I
v

: ellowed, on request, to organiselglectoral procedures for its nationals
\ resgident in another Member State. The Council, then, presumebly

felt that if Community migrants were to participete at all 1§7

these elections, 1t should be in the Member State of origin.

Certainly, no reference was made to ‘the question of their
participation in the host Member State. Indeed, the Couneil

werned the Parliement that any intervention by the latter in this

area cculd delay the holding of the elections].-8

As a result of the Council's policy, each Member State was for



]
e
(&)
(o]

the moment left free to decide whether or not to grant Community

migrants the right to rarticipate in direct e.ections in the host
country, provided only that duzal voting could nnt be rermitted. In
these circumstances, the Member States proved on the whole reluctant
to grent such rights to migrants. Subject enly to the following
three exceptions, Community migrants were denied +the right to
perticipate in direct elections in the host country. Pirst, Irish
citizens resident in the United Kingdom were already entitled to
participafe fully in domestic Parliamentary and local government
elections, This entitlement was simply extended by the Euroggan
Assembly Elections Act 1978 s0 as to cover direct elections. 4
gimilar privilege was not granted to migrents from other Member
Stetes partly because of the practical difficulties involved in
doing so?l It was 2lso felt that if migrants had sufficient
connection with the United Kingdom to justify the grant of such
- yights, they would have becgge naturalised and so qualified for the
- frenchise in the normal way. However, the then Home Secretary, Roy
‘. Jenkins, did state that once the first direct elections had been held,
+" xhe arrangenents might be refined" so &8s to enaile migrants to
‘inarticipate in future eleéfions. ‘This remar: suggesxs that, like
“. ¢he European Parliament itself, those in the Member States who felt
i*isome synpathy for the idea of migrant participation regarded this as
gn issue to be subordinated to &he need to ensure that direct elections
%ﬁ;ehould be held at all. Secondly, the Irish European Elections Act
1977 permitted Community migrants resident in the Republic to vote
%%“there? Thirdly, Community migrgnts were permitted tgsexercise
1 Goting rights in direct electlons in the Netherlands. Apart from

fﬁggfhese three exceptions, no provision was made for Community migrents

ggg¢to perticipate in direct elections in the host Member State.

e

e

fhe Council, therefore, has been happy to leave the question of

ﬂmigranx participation in direct elections to the .Member States

themselves. Consequently, the only achievements in this area have
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resulted from the positions unilaterally adopted by three Kember
Stztes. These achieveoments-have been far more limited than those
enviseged by the European Parliement in its proposal of 1969,

/ It hes, however, been argued that feilure to 2llow a Community
fmigrant to participate in these elections may render = liember State
Lin breach of Article 7(1) of the Treaty?6 If in an aprropricte case
the Court of Justice were to accept this argument, the Council's
preference for 1eavihg the matter in the hands of the individual
Member States might be frustrated. However, in 1974 in Walreve and

27
Koch =~ the Case of the cyclists' pacemaker - the Court ruled that

Article 7(1) of the Treaty only prohibited discrimination in the
economic i‘ield?8 Therefore, it is doubtful whether the Court would
find that this provision wes relevant to the question of electoral
rightse.

Nevertheless, the question will presumably be re-examined by the
new directly elected Parliament, when it comes to draw up proposz2ls
for & uniform electoral procedure in accordance with Article 7(2) of the
Act o birect Electionse. The new Parliement may well be rather more
forceful than its predecessor, which lacked & direct populer mandate.
Its proposals may, therefore, be expected to approach the question of
migrant participation %n direct elections in such a way as to pose &
challenge to the Council's preference for reserving the guestion for
the individual Member States themselves.

Perticipation in Iocel Elections in the Host Member State.

Durin; the 1970s the question of migrant participation in local
lections in the host Member State also became prominent. As explained
in Chepter Three, Commission President Mansholt originally proposed

29
o~ n April 1972. 8 sal won
grenting local electoral rights %O pri 97 51 Thi propo)

express gsupport from the Belgian and Itelian Prime Ministers at the
Summit Conference in Octobexr 1972. It'may"well have been this suppori

which encouraged the Commission to refer to the matter in its
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Guidelines For 2 Social Action Programme of 19 April 197%. This

document souzht concrete action from the Community institutions by
31 December at the latest to promote migrant participation i?zthe \
economic, social and political life of the host Member State.
Participetion in political life was presumebly intended to encompéss \
the-exercise of certain electoral rights. It is notable that the
Commission envisaged such rights being granted through action by the
Communi ty institutions?3 The Commission continued to pursue this /
approach, and its Draft Social Action Programme of 24 October 1973
announced that an "initial programme with regard to migrent workers"
would be drawn up to deal with such matters?4
This programme was submitted to the Council in December 1974 aéx
the Draft Action Programme in Favour of Migrant Workers and Their,}
Families?5 It stated:
As regerds nationals of Member States resident
in another Member State denial of civic and
political rights seems to be inconsistent
with the spirit of the principle of the free
novement of persons and with the political
objectives of the Community with regard to
European union. %
Phus the Commission regarded the grant of political rights to
/ Community migrents as a developmenf of the principle of free
( moverrent and as being encompassed by the Community's political
\_objectives. Accordingly, the Commission called for action at the
community level to grant them the right to participate 1%7loca1
elections in the host Member State by 1980 at the latest. This

approach wes supported by the European Parliament end the Economic
d Social Committee in their respective Opinions on the Commission's

Dreft. The Parlisment urged the Council to interpret the Drafs
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broadly, especially where political rights were concerned. The

Economic and Social Committee,'for its part, called on the Council

and Commission "immediately +to start to work out how it can be

naede easier for migrant workers to exercise voting rizhts in the
‘ember States where they are employed."39 These institutions,
therefore, all envisaged action by the Community institutions to
grant local electoral rights to Community migrants. This approach
was nerfectly consistent with the reguiréments of the notion of
European citizeuship.
; Fowever, the lember States preferred ta tackle such matters
%in terms of the extension of the rights of national citizenship to
fto nationals of other liember State on 2 reciprocal basis. For this
ireason, the Communique issued after the December 1974 Summit

Conference called for the establishment of a ¥orking Group to

171

studythe problems reised by the grant of the'rights involved, which
’ 40

were, of course, termed "special rights®, If the Member States did

prefer such rights to be_granted on a réciprocal basis, they would

nzturelly feel that the necessary preparatory worx should be

carried out by a body other than the Community institutions proper.

It was presumably to encourage the Commission to accept this

approach that the Committee of Permanent Representatives instructed

41
/&t to draw up a report on "special rights". This Report,

published in July 1975, concentreted en locel electoral rights.

t

!
;,
{ These rights were said to include the right to vote and stand as

' a cendidaete in local elections as well as the right to hold public

office at the local level. The last-mentioned right was necessary,

because the posts held by persons elected at the local level were

frequently regarded as public offices. Moreover, it would be
11logical to allow migrents to become elected representatives




responsible for policy-making at the loczl level, while prohibiting
them from becoming locel governmeﬁg officials responsible for
implementing policy at this level.

The Commission then went on to consider whet legal basis for
grantving such rights could be found in the Treaty. The Commiscion
felt that since the granting of such rights was not vital to the zinms
of the Treaty in its present form, resort to Article 235 wes
precluded. Instead, an 2d hoc legal instrument could be adopted,
possibly in the form of an amendment to the Treaty under Article 236.
Thus the Commission agreed that a2 major role should be allotted to the
lrember Stetes themselves, and it was presumably for this reason
that a restrictive interpretation of the scope of Article 235 wes
adopted. Nevertheless, the Commission 4id take the view that the
grant of local electoral rights could be regarded as the logical
result of the principle of equality of treatment in Community law.
Consequently, the Commission insisted that whatever legal procedure
was adopted, the Community institutions should participate as far as
possiblef4

In fact, however, the Commission's role has been deliberately
1imitede The Council's Resolution of 9 February 1976 on the Action
Progrenme in Favour of Migrant Workers and Their Families made no
reierehce to the proposal contained in the Commission's Dreft

\regarding local electoral rights. Instead, the study'being carriig
\out by the Working Group on Specisl Rights was exprgssly approved.
{ﬁoreover, the chairman of this Group has been provided by the. Council
rother then the Commission, though the latter has been able tb
present its views to the Group. Thus at this stege the Commission
lost the initietive and was left tor the moment to concentrete on the

poasibilty of establishing local consultative councils of thfssort

alyrecdy existing in some Member States to represent migrants.



Iittie intormation has been published concerning the discussions

01 the VWorking Group. It has not yet published a report or proaucea

any coacrete proposals. Consequently, tne Europeau Parilament in its
Resoluwion ox November 19731 calied on the Commission to regain vhe
indviatvive a2na supalit a proposal to the Councii unaer Article 255 or /
250 10r grentlung loczl electoral rights to Commumlty migrantss. ,/
The COmm1SSioi has cervainly contvinuea tO Stuay cue Metter and has
igentiiiea tue legal prouvlems invoivea in the grant of such rights?s
These problems concern the question vhether dual voting should be
permitted, whether the exercise of electoral rights should be subject
to residence conditions, and whether migrants should be obliged to
vote in liember States where voting by nationals is compulsory. In the
Commission's view, any proposal it may submit will have to tackle
these problems. Moreover, the Commission recégnises the constitutionaf\

difficulties involved, since five kembexr States would have to amend

their Constitutions to enable migrants to enjoy full local electoral /

A
\

rights.. Therefore, once agreement is reached in principle on the /

grant of such rights, the Commission feels that there should be a N\

\
i

delay of three years to allow the necessary constitutional amendments/

/

to be made. If these problems can be satisfactorily resolved, the
Commission feels that action may be possible under Article 235, In
coming to this conclusion,the Commission has relied on4;he evolutionary
approach to the Treaty adopted by the Court of Justice. This

approach is, of course,well illustrated by the way in which the Court
has been extending the competence of the Community in the external

50
relations field. By relying on the Couxrt's evolutionary epproach to

the Treaty, the Commission now feels}able to argue that the grant of

local electoral rights is sufficiently closely connected with the

principle of free movement and the Community's politieal objectives
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set out in Article 2 to justify resort to Article 235. Thus the

Comnission has modified its position since 1975. 1In the present
vriter's view, this modification mey be attributed not merely to

the evolutionary nature of the Court's approach to the Treaty but
also to the failure of the VWorking Gioup %0 make concrete progress

regarding the grant of local electorel rights. The Commission may |

i

well heve concluded that progress will only be made if the Community/
institutions themselves take the initiative.
Conclusione

/fThe Parliement and the Commission have sought to grant electoxc
fgghts to Community migrents through aétion at the Community level,
&he Council, however, has preferred to leave such matters in the hands
‘of +the llember States themselves. Thus the Parliament was deterred from
fproposing the grant of rights to participate in direct elections in the
“host lienber States by fear of prejudicing Council agreement to hold
these elections at all, lioreover, the Council rejected the
Commission's call in the 1974 Action Progremme for the grant local
electorél rights and favoured the study being carried out by the
Working Group on Special Rights.

Neverthcless, the new directly elected FEuropean Parliament may be
expected to propose the grenting of rights to participate in future
direct elections in the host lember State vwhen it comes to draw up
proposals for a uniform procedure to govern these elections under
Article 7(2) of the Act on Direct Elections. The directly elected
parliament may be expected to be rather more forceful then its
purely nominated predecessor in presenting its proposals to the
council. Moreover, it need no longer be deterred from pressing its
vievs by fear of prejudicing the holding of dircct elections at all.

Ia-sddition,  Lthe Commission now seems ready to submit o
roposal to the Council on local electoral rights. The +timing of



any such proposal will presumebly depend on how far esgreement can be
rec.ched in the Voridng Group on the problems involved and on the
Ccouncil's response to the Commission's proposal of July 1979 for
extending the persomal scope of free movementi to cover all Community
netionzls. If the Council approves this latter proposal, it would be
naturel for the Commission to present & proposal regarding local
electoral rights so as to go further in giving effect to the notion of

Buropean citizenship.
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C-toter Zight Enforcescat: Tie Role of the muionean Comniccion

Tovroduetion

e creation of Ruropean citizenciip seguires not only the

rclonnent of substantive law embod,ing the rights end freedons

[N
(%]
<

-

but zlso the aveilebility of proceduresAto enasure theat the

jan

enveile
erver States fully respect this law in orectice. If 214 vhen
political rights are invrocuced, the relevant .ecasures ucy be
expected vo define vhese vights and any permissible cxeentinas so
precisely that any cenizl of these rights to a Community :etvionol

by & liexber State would zuount to a clear denunciation of its
obligations under Communidy lawv. The resulting situation vwould be
more lizely to admit of & politicalthak = lezal solution. .oreover,
the developrents that have occured in freedon of movemeant heve

not, except in one respect, proved coatroversizl and have eacowntered
litsle vesistence from the nationsl azuthorities. Toviever, the
gevelopuent of the law governing the circuastances in which llember
states may restvict this Ifreedoz and thus exclude or expel
beneficieries marks an imporitant step towards the introduction of
frecdor: of politicel activiiy for Comaunity nationals. Cleazly,

this is & coatoversisl aspect of the developreats in freedom of

movezente Furthermore, ithe relevant Comnunity law is at present so

i11-gefined that the precise extext of the restrictions on State

cction is uncertain. This uncertainty, corbined with the inherent

sencitivity of the issues reised for Wenber SteXes, has meant that

seversl problems have arisen regaréing the cvplication of this lav,

particularly in the United i.ingdorn.

mhe Article 169 Procedure

i et

mhe tasks of the FEuropean Commission are set out in Article 155

of tue Treaty. In particular, it is provided that the

connission “shall ensure" the application of Coammunity law.

7he wording of Article 155 would seem to be such as to impose a




broad obligation on the Commission to take action to this end.
Certainly, the Commission accepts that as a result of this
provision it is under a duty to act as "guardian of the Treaty".2
Usually the reason for the non-application of Community law
will be that a Menber State is in breach of its terms. In such
case the Commission is equipped with a powerful weapon in
Article 168 of the Treaty. Article 169 states:

If the Commission considers that a

Member State has failed to fulfil

an obligation under this Treaty,

it shall deliver a reasoned

opinion on the matter after

giving the State concerned the

opportunity to submit observations.

If the State concerned does not comply

with the reasoned opinion within the

period laid down by the Commission,

the latter may bring the matter

before the Court of Justice.
A failure to fulfil an obligation mey for the purposes of
the above provision be deduced from positive action by a
legislative, administrative or. judicial orgen of a Member
State as well as from an omission to act on the part of

these organs. 'Moreover, a relevant obligation may be




found not only in the provisions of the Treaty itself but also

in Regulations, Directives and Decisions enacted by the Council and
Commission and in judgments delivered by the Court of Justice. In
addition, action under Article 169 is generally thought to be
possible where a general principle of Coumunity law is 1nfringed.6
Therefore, the scope of the Article 169 procedure is in theory very
broad.

As for the substantive Community law governing the exclusion or
expulsion of Community migrants, this consists of two elements:
Articles 2(2) and 3 of Directive 64/22]1 and the jurisprudence of the
court of Justice regarding public policy. The Article 169
procedure is certainly available where a Member State infringes this
Directive through the action or omission of a national legislative,
administrative or judicial organ. ©Similarly, this procedure would
seem available to enforce the relevant jurisprudence of the Court
of Justice. There are two possible legal bases for this view,

Since this jurisprudence represents an interpretation of "public
polic&" as employed in Articles 48(3) and 56(1) of the Treaty, a
feilure on the part of a national legislative, administrative or
judicial organ to comply with it would constitute an infringement
of these ireaty provisions. Alternatively, this jurisprudence may
be regarded as embodying a number of general principles of
cozmunity law, in particular, the principle of proportionality.
Action under Article 169 is thought to be possible in the event of
there being an infringement of e general principle in its own
right. Therefore, the Article 169 procedure is in theory a means
whereby the Commission may seek to enforce fully the whole of the
substantive Ccommunity law governing the exclusion or expulsion of
community migrants.

However, a number of practical restraints upon resort to this

procedure exist. First, the procedure does, it should be noted,
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represent a considerable advance on traditional international law,which
usually leaves matters of treaty enforcement to be settled among the
eontracting States themselves. It is true that Article 170 does enable
a2 l'ember State to bring such a dispute with another Member State before
the Court of Justice. However, Article 169 enables an independent
Community body, the Commission, to invoke the compulsory jurisdiction of
the Court of Justice against a2 defaulting lMemberxr State? Thus resort to
the Article 169 procedure mey be a matter of some sensitivity to the
Member State concerned. Accordingly, action under Article 169 should

not be lightly undertaken.

Secondly, the execution of a series of acts by Community institutions
is envisaged by this procedure. First of a2ll, the Commission must form
e conclusion as to whether there has been 2 breach of Community law.

If the Commission "considers" that there has, the Member State

concerned is then fo be given an opportunity to submit observations.
Next, & reasoned opinion is delivered. This opinion contains a
statement of the alleged breach and of the measures which the Commission
requi;es the Member State to take in order to remedy it? The Commission
also specifies a date by which thesemeasures are to be taken., If the
matter is not settled by the date so specified in accordance with the
reasoned opinion, the Commission may invoke the jurisdiction of the Court
of Justice under Article 169(2). In the event of the Court finding
against the Member State concerned, the latter is bound by Article 171 +«
toke the necessery measures to comply with the judgement. It will be
apparent, then, that the procedure is rather cumbersome and time-
consuning. Consequently, it is doubtful whether the Commission would
have adequate man-power to utilise the Article1169 procedure each time a

Member State commits a breach of Community law.
Thirdly, the judgement delivered by the Court of Justice under

Article 169(2) is decleratory only, and no sanctions are put at tue
commission's disposal in orier to ensure respect for the Jjudgement.
Thus in Commission v. Ifaly (1968) Advocate-General Roemer described
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this procedure as a "weak instruw-ent". In fact, if the Member State

concerned fails to respect such a judgement, the Commission can do little
more than seek a further declaratory ruling under Article 1€9, this time
for breach of Article 171 of the Treaty. The latter provision obliges
a lember State to take the'hecessazy measures" to comply with an Article
169(2) ruling. 1In 1968 the Court ruled in an Article 169 action that
in imposing a tax on the export of art works Italy had infringed
Communi ty 1aw}2 When Italy failed to comply with this ruling, the
Commission brought a further action, this time for breach of Avticle
171. 1Italy then abolished the tax before the Court was able to deliver
a2 second ruling:f3 Thus resort to the Article 169 procedure will only be
effective where the Member State concerned is prepared to comply with a
purely declaratory ruling by the Court of Justice. Consequently, this
procedure mey not be an appropriate means of tackling a sensitive
situation.

These three factors would suggest that while the sccpe of the Article
169 procedure may in principle be extremely broad, its scope in
practice may be rather more limited. This distinction between the

theoretical and the practical scope of Article 169 raises the question

of the degree of discretion enjoyed by the Commission as regards resort

4o this procecure.

Commission Discretion As Rezards Resort to the Article 169 Procedure.

‘ i) the wording of Article 169.

VWhen interpreting Article 169 commentators usually emphasize the

distinction between paragraphs one and two. The former paragraph states

that the Commission "shall deliver a reasoned opinion", while the
latter states that it "may bring the matter before the Court of Justice"

if the Member State concerned does not comply with the reasoned opinion-
witbin the period specified by the Commission. Thus it is often argued
that whenever the Commission "considers" that a Megber State is in
breech of Community law, it is obliged to deliver a reasoned 6pinion

after, of course, giving the Kember State concerned an opportunity to
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submit observations. If the !‘ember State fails to ta.e the measures

outlined in this opinion within the period specified, the Cormission then
enjoys discretion under pariéraph two os regards bringin_ the matter
vefore the Court of Justice.

“here can be little doubt that paragraph two does confer discretion on
the Comnission. Fowever, the view that perzgraph one obliges the
Commission to deliver 2 reasoned opinion whenever it '‘tonsiders" a lNexber
State to be in breach of Community law may be criticised on +tvwo grounds.
First, no such obligetion can arise, unless the Commission "considers"
thet 2 breach has occurred. Hence, & subjective and undefined power of
appreciztion is left to the Commission:.L6 Presumably, the Commission also
enjoys similar powers to appreciate the observations subm}tted by &
Kember State prior to the delivery of a reasoned opinionll and to decide
on the measurs which {ge opinion will stipulate sholud be taken for the
breach to be remedied. Technically such powers may ndt constitute
discretion, but the effective distinction is slight. Secondly, no time-
limits are laid down in paregreph one. As & result, the Commission would
seem free to select the date for the delivery of the reasoned opinion].-9
Through indefinite deley the Commission could largely frustrate the
significance of any obligation that might be contained in paragraph one.
In view of these fectors, the wording of Article 169 2lone would appear to
offer only uncertain guidance as to the degree of discretion enjoyed in
practice by the Commission as regards resort to the enforcement procedure
contained in this provision.

ii)the jurisprudence of the Court of Justice.

fhe Court of Justice has never ruled that Article 169(1) obliges the
Commission to deliver a reasoned opinion whenever the lattexr "considers" a
: 20
tember State to have infringed Community law. Rather, the procedual role

of paregreph one has been emphasized. In 1969 the Court handed down a

21
relevent ruling in B,C,Commission v. Itely, a Case which dealt

with the legality of an Italien
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turnover tax on wool imports. The Court referred to the importance
of the Article 169 procedure and, in particular, the consequences
of an sdverse judgment under Article 169(2) for the Member State
concerned. In fact, the Member State would be obliged under
Article 171 to remedy the breach. For this reason, said the Court,
the Article 169 procedure "is surrounded by guarantees which cannot
be ignored®. These"guarantees" would seem to be the opportunity for
the Member State concerned to submit observations to the Commission
before a reasoned opinion is delivered and to receive in this
opinion a2 brief statement of the alleged breach. ‘he purpose of
these "guarantees" was taken to be the safeguarding of

"the rights of the Member State to put

forward its argument in defence based on

complaints fzéyulated [én the reasoned

opinion] coe '
Therefore, paragraph.one; and in particular the requirement that e
reasoned opinion is delivered, was apparently regarded as being
designed to ensure that the Member State is able to defend itself
in an action before the Court of Justice under paragraph two. It
is notable that in coming to this conclusion the Court referred to
the possible serious consequences for the Member State of an adverse
ruling under Article 169(2). Thus the Court may well have been
influenced by the novelty of the Article 169 procedure as compared
with procedures available in traditional international law for
settling disputes between State parties to a treaty.

vhe function of Article 169(1) seems, then, to be an elaborate

: 2
means of ensuring respect for the gudi alteram partem principle

of natural justice. Consequently, this paragraph seems to be
interpreted not as obliging the Commission to deliver a reasoned
opinion against any Member State '"considered" to be in breach of

community law, merely because that State is considered to be in

_.~,...~..v.__,,.
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breach of Community lew., Rather, it is seen as laying down certain

proceduxzl conditions which must be met before the Commission may invole
the juriediction of the Court of Justice z2geinst a Member State
"considered" to be in breach of Community lew. The procedural role of
Article 169(1) is a2lso underlined by the fact that no_action taken by the
Commission, including delivery of a reasoned opinion, under this paragraph
hes tany binding force" upon the Member State concerned?4

Nevertheless, although no obligation to act againstv a lember State has
been deduced from Article 169 itself, this does not mean that the Commission
is left with complete discretion as regerds resort to the enforcement

proceduge contained in this provision. In E,C,Commission ve.luxenbourg and

Belgium in 1962, vhere the Commission brought an action agesinst these two
Menber States for increasing the duty levied on the issue of import licences
for gingerbread, the Court of Justice stated:

As the Commission is obliged by Article 195 to

ensure that the provisions of the Treaty are applied,

it cannot be deprived of the right to exercise an

essential povwer which it holds under Article 169

'to ensure that the Treaty is observed. %6
Artiele 155, then, vas seen as obliging the Commission 1o ensure the
application of Community taw, and Article 169 as providing e means whereby
'the commission mey fulfil this obligation. One might conclude from this
thet the Comuission's discretion as regards resort to the Article 169 pro-
cedure would be affected by the obligation recognised in Article 155.

Certainly, this possibility may have influegged the Court in a

subsequeLt rulinge. In E,C.Commission Ve France in 1971 the
Commission brought an action aga%gst Erance under Article 141 of
the Euratom Treaty. Article 141 of the Euratom Treaty is

igentical in its wording and function to Article }69 of the
E.E.C. Treaty. Thus the above Case may for the purposes of the

present Chepter be treated as if it had involved an action under



Article 169 of the latter Treaty. The defendants in this Case
argued that it was now too late for the action to be brought.
The Court rejected this argument saying that such an action

does not have to be brought within a

predetermined period, since, by virtue

of its nature and its purpose, this

procedure involves a power on the part

of the Commission to consider the most

appropriate means and time-limits for the

purpose of putting an end to any

contraventions of the ’l‘reaty.‘29
The Court here indicated that the "nature" and "purpose" of the
Article 169 procedure mean that the Commission must enjéy a
certain discretion as regards resort to the procedure contained
in this provision. however, this discretion is not unlimited.
It must be exercised so as to choose "the most appropriate means
and time-limits" for ensuring the application of Community law.
Unfor%unately, the Court did not elaborate upon these points.

However, the submission of Advocate-General Roemer is more

informative. He began by referring to a number 6f important
features of the Article 169 procedure. Action under this provision,
argued the Advocate-General, "naturally puts in issue to & certein
extent the prestige of the Membef State concerned." Moreover, it
constitutes a last resort, which cannot be employed on every
occasion when a breach of Community law is committed by e Member
state.o Finally, there are no sanctions available to ensure that
a judgment delivered by the Court under Article 169(2) is
respected.31 It was presumably such points that the Court itself
bed in mind when it referred to the “nature" of the Article 169

procedure. On the basis of these points, tﬁe Advocate-General took

the view that the Commission must enjoy a degree of discretion as



regards resort to this procedure. However, far from assuming

that this discretion is unlimited, he discussed the sort of
circunstances in which it could be exercised: where the

Commission was attempting to achieve an informal or "amicable"
solution vhere only relatively slight breaches of Community law
were involved, where a new legal enactment was anticipated or where
use of the Article 169 procedure might inflame a politically
sensitive situation. Provided such considerations were present,

he concluded, the Commission might "properly" exercise discretion?2
It was presumebly considerations such as these which the Court had in
nmind when stating that the Commission enjoyed a power to choose 'the
most appropriate means and time-limits" for the purpose of ensuring
the application of Community law. In this Case, then, Advocate-
General Roemer laid down clear, but not necessarily exhaustive,
guidelines within which the Commission is to exercise its discretion
as regards resort to the Article 169 procedure. Moreover, the Court
of Justice, albeit in a rather cryptic manner, seems to have
approéed the Advocate-General's view.

Two years later a further guideline was offered. 1In gggg93
the'COurt gave a preliminary ruling conc¢erning the imposition of an
Italian tax on rice. 1In his submission Advocate-General 7Trabucchi
argued that where the commission'comes to the conclusion that a
breach of Community law has occurred, it

must take the most appropriate steps [ to

remedy it] including, where appropriate

the procedure provided for in Article 169.
Iike the Court of Justice in k.C.Commission v. prance(above), the
Advocate-General employed the term "appropriate". Later he
revealed the significance of this eipression in‘thié context.

He stated that the Commission was to remedy the breach




-with all thé neans at its disposal including

if need be the method provided for in Article

169 .35
Resort to Articie 169, then, is “appropriate" when it is needed
i.e.,necessary, to remedy a breach of Community law. 1t is only
in such circumstances that the Commission is obliged to employ the
Article 169 procedure. Vhere the application of Community law
may be ensured without resort to this procedure, the Commission is
not obliged to employ it. “his view may be compared with that of
Advocate-teneral Roemer in E.C.commission v. France, ‘rhe latter,
it will be recalled, stated that the Commission did not have to
employ the Article 169 procedure where a new legal enactment was
awaited or where the Commission was attempting to achieve an informal
solution. In either case the application of Community law might be
ensured without resort to Article 169, and action under this
provision could not be described as being necessary for this purpose.
phus the views of the two Advocates-General are essentially similar,
thougﬁ by concentrating on the criterion of necessity Advocate-General
prabucchi expressed his opinion in a rather more generalised way than
did advocate-General koemer. Both Advocates-General appear,
therefore, to have laid down certain guidelines within which the
commission is to exercise its digcretion as regards resort to the
Article 169 procedure.

¢hese guidelines seem to have been put forward on the basis of

a premise to the effect that there is a limit to Commission
discretion as regards resort to the Article 169 procedure.
Unfortunately, neither the Court 6f Justice nor the Advocetes-
General have explained explicitly the legal basis for this premise
1tself. 1t might be argued that it is based on the obligatory
wording of Article 169(1l). However, the Court has interpreted this

paragraph as leying down procedural requirements to be met before
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the Commission may invoke its jurisdiction under Article 169(2)

rather then as obliging the Commission to act against any liember

Stzte "considered" to be in breach of Community law. Moreover,

wiile the guidelines offered by the two Advocates-General seem to limit
Commission discretion even as regards reference of a dispute to the
Court of Justice under Article 1639(2), the ovligatory nature of
Article 169(1) at most may only affect the earlier stages of the
enforcement procedure. Consequently, it does not seem that the

legal basis for the guidelines is to be found in Article 169(1).

On the other hand, Article 155 has been recognised &s obliging
the Commission to ensure the application of Community lawv.
Logically this obligation could well require the Commission in
certain circumstances to employ the Article 169 procedure =nd even
to refer a dispute to the Court of Justice under paragraph two of
this provision. The Commission did, in fact, seem to accept that this
might be so in E,C,Commission ve It2ly in 1968?6 In the present
writer's view, therefore, it is the obligation contained in Article
155 that has formed the basis for the position taken by the
Advocates=General and,at least implicitly, by the Court of Justice
that discretion as regards resort to the Article 169 procedure is
not unlimited. More particularly, it is the Article 155 obligation
which seems to have formed the legal basis for the guidelines laid
down by the Advocates-General within which Commission discretion
as regards resort to the procedure is to be exercised.

It is true that the restrictive conditions for locus standi in
Article 175(3) of the Treaety offer individuals and private bodies
1ittle opportunity to challenge & feilure on the part of the °

37
commission to respect these guidelines. Nevertheless, the existence

of such guidelines could be invoked by those seeking to persuadethe
the Commission to act under Article 169. Moreover, the possibility




is not ercluded that another Community institution, such as the
Perliarent, could under paragrapns one and two of Article 175 seek
to compel the Commission to employ the Article 169 procedure in accord-
ance with these guidelinesSe.

It is, therefore, against a background of limited
discretion regarding resort to Article 169 that the Commission's
efforts to ensure resvect for Community law governing the exclusion
or expulsion of migrants should be judged.

Commission Action to Ensure Respect for Community iew Governing the

Exclusion or Expulsion of hMigrants.

As has been said, the United Kingdom administration is empowered
under the 1971 Immigration Act and accompanying Inmigration Rules to
exclude or expel an alien or non-patrial British Subject when such
action is "deemed conducive to the public good". As far as
Community migrants are concerned, the Question_arises as to whether
the "conducive" power is broader than the public policy derogation on

the basis of which Community law permits the exclusion or expulsion

of such personse.

Since 1974 the Commission has been examining the compatibility of
the Immigration Acf and the Immigration Rules with Community law?8
An initiezl problem which the Commission has‘presumably considered is
this. VWhile Community law only permits the exclusion or expulsion of

Community migrants on public poliey'gréunds,



Uaited ingconm legiclation periiites such zetion to be +toienn vwihen
"adeemed to ve conducive to the public good ". Comc cou.cntators
believe the latter power to be broader tian the foraer ont tole
the view that in this respect United Kingdom law ic Joraally
inconpativle with‘Community 1aw.39 Foviever, the public policy
Gerogation is based on the broad and imprecise civil law concept

of ordre public. Thus viewed in isolation, <he public policy

derogztion is not necessarily any narrower thon: tae 'conducive"
power in United hlngdom law.

It is only when viewed in tne context of the developments in
comrunity law diccussed in Chapter Five that it mey bvecome S0.
mherefore, the real problem is whether tle "conducive" pover is
conpatible with Directive 64/221 and the relevant jurisprudence
of the Court of Justice.

Ls for Tirective 64/221, Article 189(3) of the Treaty provides
vith regerd to & Direciive that it

shell be bpinding as to the result vo be

echieved, upon each lember State to waica

it is addressed, but shzll leave to tiie

netional avthorities the choice of fornm

end methods.
maus tne United Kingdow is required to implerent Directive 64/221
but enjoyed discretion as to the mamner of its implementation.
tore particularly, Article 10(1) of the Directive itself requires
no more than that the !‘ember Stztes tezlie tThe "measurcs necessary"
to implement this Directive.

Hoviever, it is not clear whether the United inzdom hag,in fact,
toren eny such neasvres. In Van Duyn in 1974 the Commission noted
+net the Uaited Hingdonm had not "adopted the mordlng of trticle 3
[5¢ Directive 64/221:]t0 achieve the desired result". Six years

later neither the Immigration Act nor the ITummigration Pules have



been amended in implementation of this provision. l1ndeed, no
published measure has been enacted in the United Kingdom for this
purpose. Nevertheless, the possibility remains thet the Directive
has been implemented by an amendment to the secret immigrétion
instructions issued by the Home Secretary to guide immigration
officers in applying the Imﬁigration Rules.4l If this is so, then
two rulings of the Court of Justice may be pertinent.
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in E.C.Commission v. France in February 1973% the Court of

Justice was faced with a.Case involving Article 3(2) of the French
3 e
Code _du Trevail Maritime. This provision, which limited the

proportion of migrants who could be employed on French merchant ships,
had not been amended formally to comply with the requirements of
Article 48(2) of the Treaty and Regulation 1612/68. Instead, verbal
gdministrative inctructions had been issued to the effect that

Article 3(2) of the Code should not in practice be applied in the

case of Community migrants. The Commission requested France formally
4o amend this provision and, since such amendment was not forthcoming ,
ipitiated an Article 169 action against France, which was referred

to the Court of Justice in 1973. The Court felt that the failure to
amend Article 3(2) of the Code would leave Community migrants
uncertain as to their legal position. Such uncertainty constituted

an obstacle to the free movement-of persons., Conseq%fnt%y, the

court found France to be in breach of Community law. This ruling
may be of significance to the United Kingdom. Presumably, the
commission could argue that even if Directive 64/221 has been
implemented by a secret amendment to the immigration instructions,
community migrants might in the absence of formal implementation

feel uncertein as to their legal position in the United Kingdom. Thus
the failure of the United Kingdom formally to implement the

pirective could be regarded as a breach of Community law.
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Moreover, in Jean Noel Royer, a Case concerning the non-

compliance of a French migrant with Belgien immigration regulations,




the Court »f Justice stated:

The freedom left to the lember States

by Article 189 as to the choice of

forms and methods of implementation

of directives does not affect their

obligation to choose the most

appropriate forms and methods to

ensure the effectiveness of the

directives ?6
vember States are, then, obliged by Article 189 to implement Directive
64/221 in the menner most appropriate to ensure its effectiveness.,

In view of these two rulings, it would seem that resort to the
Article 169 procedure is still open to the Commission, even if
Directive 64/221 has been implemented in the United Kingdom by means
of an emendment to the secret immigration instructions. The Commission
could act under Article 169 on the grounds that the legal position
of Community migrants in the United Kingdom has been rendered uncertain.
Alternatively, the Commission could act on the grounds that the United
Kingdom has failed in its obligation to ifplement Directive 64/221 in
the manner most apprpriate to ensure its effectiveness. On the other
hand, if, as may be the case, no implementing measures at 21l have
been teken, then the Commission could institute Article 169 proceedings
for simple failure to take measurés in implementation of the
pirective &s required by Article 189(3) of the Treaty and Article 10(1)
of the Directive itself.

However, it may be that-the Commissidn has taken the same position
as it did in an analogous situation in 1970. Mr Berkhouwer, an M.E.P.,

47
asked the Commission in a Written Parliamentary Question about the
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compatibility of Article 95(4) of the Dutch Vreemdelingenbesluit

vith Article 3(2) of Directive 64/221. The former provision states
that when a public policy measure is zdopted against 2 Community
migrant because he has incurred a criminal conviction, the nature

of the offence and the severity of the punishment are to be taken
into account. Article 3(2) of the Directive, in turn, provides

that a public policy measure cannot be taken ageinst a Community
nigrant solely on the basis of & criminal conviction. The Commission
felt that the formal -~ compatibility or otherwise of the two
drovisions was difficult to assess. In these circumstances, the
Commission stated that action against the Netherlands under Article

169 could only be contemplated if the "concrete application" of

Article 95(4) of the Yreemdelingenbesluit proved incompatible with
Directive 64/221.

FEowever, when the formal incompatibility of national law with
Community law in this field is clear, the Commission is prepared to
insitute proceedings under Article 169. For example, the Commission

49
was informed that Article 35(4) of the Dutch Vreemdelingenwet  only

allowed for an.appeal against a deportation order where the alien
concerned has lived in the Netherlands for at least a year. In the
case of Community migrants thia condition .conflicts with Article 8 of
pDirective 64/221. A% first, the Commission tried to achieve an

50
informal solution to this problem. Informal actlon was, however,

unsuccessful. Consequently, in 1977 the Cg?mission delivered a reasoned

opinion on the metier under Article 169(1).

In the case of the United Kingdom, the Commission may have taken
the view that the formel incompatibility of the "conducive" power
with the Directive is not established. Thus the Commission may prefer

to examine whether the exercise or "concrete application" of this

power i1a compatible with the Directive. It méy be for this reason that

¢he Commission has not so far acted under Article 169 in order to
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Secure legislative amendment of Directive 64/221 in the United Iingdom.

Problems also occur, however, &s rgards implementation of the
Jurisprudence of the Court of Justice regarding public policy. It
has, in fact, becen suggested that Directive 644221 should be amended
in order to take account of this jurisprudence.2 The Commission,
however, wishes to allow the development of this jurisprudence to
continue. Consequently, the Commission has declined toc propose
such an amendment to the Directive.' The need to allow for the
continued development of this jurisprudence would 2lso seem to
militate 2gainst action to ensure~that it is embodied in national
implementing legislation.

For these two reasons, the Commission has not so far acted under
Article 169 to secure implementation of Community law governing the
exclusion or expulsion of migrants in United Kingdom legisletion.

In these circumstances the manner in which the United Kingdom
adninistraetion employs the "conduclve" power against Cbmmunity nigrants
becomes crucial. Advocate-éeneral Varner presumably had this in mind
in Bou;hgrean when he said of section 3(5) of the Immigratiop,Act,
wherein this power is contained, "manifestly that subsection has to

he read subject to considereble médificatigg in the case of a nationel
of enother Member State of the Community."

Initially the United Kingdom sdministration showed no recognition

of the fact that exercise of the "conducive" power might be

Jimdted by Community law. For exemple, in 1971 lr Sherples for

the Home Office answered a Written Parliamentary Question by

Mr Clarke by seying thet as far as could be foreseen, the power

4o exclude or expel aliens from thb Unitgg Kingdom would be

unaffected by accession to the Community.

Two years later an Irishman named McGurran was reported in The

imes as having been hended & notice by immigration officers
‘T—-—-’—’

which stated that the Home Secretary bad given directions for him J



not to be given entry to the United Kingdom on

the ground that... [his exclug%on...] wes
conducive to the public good.

This exclusion order contains no acknowledgement on the part of
the administration that such action may only be taken within the
limits leid dowmn by Community law. In fact, the order seems to
confirm that the administration regarded the Bonducive" power as
being unaffected by Community law, ‘
In May 1973 an exclusion order was served on Van Duyn, the

Dutch Scientologist. This order stated that

the Secretary of State considers it

undesirable to give anyone leave to

enter the United Kingdom in the

business of or in the employment of

that organisation i.e.,the Church

of Scientology .57
This order was apparently served in accordance with generel
instr;ctions from the RBome Office to exclude enyone concerned
with Scientdlogy. Again, there seems to be little administrative
recognition of the implications of Community law in this field.
More particularly, no effort was made to justify the exclusion on
the basis of Van Duyn's "personal conduct" as required by Article

3(1) of Directive\64/22l:

Howevér, when this Case came before the Court of Justice in the

following year, the latter made it clear that the national

guthorities could only take action against Community migrents
58

within the limits contained in Community law. Moreover, in the

gsame year the Commission emnounced that it would "meke every

effort to see to it that the treatment accorded Community migrants



by the British authorities is at leaat as favourable és that
provided for in Community 1egislation."59Such efforts would
presunably entail action to ensure that migrants are only excluded
or expegled in circunstances permitted by Community law.

A notable incident soon took place. On 18 December 1974
an Itelian migrant working in London name Franéo Caprino was
detained pending deportation on "conducive" grounds?o Caprino was
ellegedly a member of an extreme left-wing—Italian group, Iutta
Continua, and was & trade union activist. On the basis of such
facts, the Home Secretary issued a deportation order against
him under section 3(5) of the Immigration Act. However, on 25
January 1975 Caprino was released. No explanation for his

6l
sudden release was ever given, &and the role of the Commission

in this incident, if any, is not clear. Howevér, there may be
some significance in the answer éiven by the Comm%gsion to &
Written Parliamentary Question by Mr Glinpe et al. The
Commission stated that it was aware of the action taken ageainst
Caprinb and referred the questioners to 1ts earlier assurance
(quoted above) that "every effort" would be made to ensure

that Community migrents were treated by the United Kingdom
adninistration in accordance with Community lew. The
pirector-General of the Commission's Legal Service has explained

that these efforts"



range from informal contacts and meetings

between the Commission and National

administrators drawing their attention

to any particular problems, to the formal

procedure laid down in Article 169 of the

Treaty .65
It may be, therefore, that in the Caprino case the Commission had
such "informal contact" with the United Kingdom administration in
order-to point out the "particular problems" involved in his
proposed deportation. P:esumably this would involve a reference
to the fact that such action may only be taken against a Communi ty
migrant in accordance with the provisions of Directive 64/221. 1If,
in fact, the Commission did so, this would explain Caprino's
sudden release as well as the meaning of the Commission's Reply to
Hr.Glinne et 21,

It is also worthwhile to compare the attitude of the Commission
in the above case with that adopted in the case of the three West
German Amnesty International delegates, who were excluded from
' France in 1975. It will be recalled from Chapter ®our that the
Commission's Reply to the Written Parliamentary Question of Messrs
Giraud and Schmidt suggested that the action of the French
sdministration may well have been contrary to Community law.
Nevertheless, the Commission declined to intervene and certainly
did not contemplate resort to the Article 169 procedure. The
reason given4by the Commission for its inaction was thzt French
1egislation€ in this field complied with the requirements of
community law. The decision to exclude the three delegates was noi
the result of an administrative practice but was merely an
individual act of the local authorities. Therefore, the three
were advised to approach the "appropriate courts"?su It may be
noted that the Court of Justice had already rejeéted the
applicability of the local remedies rule in Community law. Thus
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the availability of redress before the national courts did not
preclude the Commission from utilising the Article 169 procedure.

Hoviever, the Commission exercised its discretion against doing so
in this case. The Commission presumably took into account two

factors. First, "only reletively slight effects" on Community law
vere directly invalved. Secondly, since the three delegates could
expect to obtain redress in locel courts, the Commission wight
have felt action under Article 169 was unnecessary to ensure the
application of Community lawe Therefore, the Commission wouid seem
to have exercised its discretion within the guidelines laid down by
Advocates—-General Roemer and Trabucchi?7

In the Caprino case, on the other hand, the Commission did not
suggest that United Kingdom law was compatible with Community law
or that Ceprino should seek redress in the local courts. Rather, the
Commission mey well have seen this incident as an opportunity to
take informel action to ensure that United Kingdom administrative
action respected Community law. Therefore, it may be that where
Communi'ty law governing the exclusion or expulsion of migrants has
not been implemenited in national legislation, the Commission will at
least teke informal action against individual administrative acts as
part of its policy of ensuring the implementation of the relevant
community law in national administretive action.

In the following year controversy arose over the proposed visit
of a Denish film-maker, Jens Thorsen. He apparently intended making
a film about the life of Christ. Eis proposed treatment of this

subject was such a8 to render his visit objectionable to many

people in the United Kingdom. Consequently, demands were



directed towards the Government from many quarters to exclude
Thorsen.68 In October 1976, when guestioned about the Government's
attitude, Lofd Harris on behalf of the Hoxe Office told the House of
Lords that if the Dane arrived at e port, then, "given the
back ground to this cgse" the matter would be referred to the Home
Secretary:l/ The "back ground" to the case could well have been the
fact that Thorsen was a Community migrant. Thus it mey be that the
Home Office now accepted that the exclusion of such = migrant
involved special problems. Certainly, in the seme month
Dr. Summerskill accepted on behalf of fhe Home Office that the
grounds upon which a Community migrant may be excluded are "slightly
more restricted" than those which allow for the exclusion of a
migrant from a non-Communi ty country.1) On 9 February 1977 Thorsen
finelly arrived at Heathrow. An immigration officer questioned him
about his visit. Thorsen explained that he wished to make a
brief visit to promote a film other than the controversial one
zbout the life of Christ. However, he did have with him a script
for the film about Christ. In these circumstances, the immigration
offiger decided to exclude him on "conducive" grounds.71

The significance of this case is as follows. The questioning
cerried out by the immigration officer seems to have been designed
to discover the precise purpose of Thorsen's visit. Although he |
claimed that he was not coming in connection with his film about
Cchrist, his possession.of the script for this film may have been
teken as evidence that this was his purpose. Thus it may be that
the administration was seeking to justify i{s action on the basis
of the perticular purpose of his visit, or in other words, on the
basis of his "personzl conduct." This could suggest that the
United Kingdom administration wés coming to realise the
signifiéance of Article 3(1) of Directive 64/221.

confirmetion of this realisation was provided later in the same

year. In November 1977 a West German, Hubert Meyer, was presented
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with 2 veriction of leave order, which stated:
the Secretary of State considers it
‘undesirable and against public policy

for you as an ex-llember of the Waffen S.S.

to come here for the purpose of promoting

the publication or sale of a book ebout

the Waffen S.S. e
The grounds given for this action relate in some detail to the
case of Meyer. The order noted that he was an ex-member of the
¥affen S.S. and, more particularly, that the purpose of his visit
was to promote a book about this organisation. The reason for these
details being given was presumably to justify the action against
Meyer on the basis of his personzl 'tonduct". Certainly, the then
Home Secretary, MNerlin Rees, seemed at paiﬁs to explain to the
House of Commons thet the action was taken because of the particular
purpose of Meyer's visit?3 Therefore, both the terms of the order
and the remarks of the Home Secretary suggest recognition on the part
of the Tnited Kingdom administration that the "conducive" power may
only be employed in accordance with Directive 64/221, in perticuler
Article 3(1) thereof. |

Howevef, it is less clear whether the action taken against leyer

wes compatible with the jurisprudence of the Court of Justice
regarding public policye. It may be argued, in particular, whether
Meyer really constituted a threat to a "fundemental interest" of
British society or, if he did, whether the promotion of a book
constituted "a genuine and sufficiently serious threat" to such an
interest. loreover, there is also the question of whether the action
taken 2gainst Meyer was "necessary in a democratic solety", given
that the actlon vas intended to deny him freedom of expreésion in the
United Kingdom. Such questions, however, involve highly sensitive

isgues, and it is doubtful whether the United Kingdom would react

favourably to the Commission's reising such issues even informelly.
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Therefore, the Commission does not seem well placed to ensure that

the United Kingdom administration respects the jurisprudence of the

Ccourt of Justice regarding public policy.

Conclusione.

In vrinciple, the Article 169 procedure is broad enough to allow
for zction by the Commission to ensure respect for the substantive
Conmunity law discussed in Chapter Five. In practice, however, there
are severzazl constraints upon resort to this procedure. In order to
take account of these constraints, the Commission is permitted a
degree of discretion as regards action under this procedure.

In its approach to the enforcement in the United Kingdom of the
substantive Community law governing the exclusion or expulsion of
Community migrents the Commission has taken full advantage of the
discretion available to it. The Commission's attitude has, in fact,
been characteriised by what Advocate-General Roemer in
E.C.Commission v. Erance described @s an attempt to achieve an
namicable" solution. To this end, the Commission has apparently
éonceﬁtra%ed on informal action designed to ensure that United
Kingdon administrative action complies with the requirements of
Community lawe As & result, the administration now seems to exercise
the fconducive" power in accordance with Directive 64/221., The only
contribution that the Artiele 169 procedure can.possibly be said to
have made to this success is that its very availability may have
edded & certain weight to the Commission's informal actionz4

Since the United Kingdom administretion now respects Directive
64/221, the Commission is not obliged to utilise the Article 169
prdcedure in order to secure an amendment to the Tmmigration Act ox
Immigretion Rules in implementation of this Directive.

As for the jurisprudence of the Court of Justice regarding public
policy, the position is rether less straightforward. The Commission

is not known to have sought legislative implementation‘of this
jurisprudence in the Member States. But since this jurisprudence is
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still developing, the situation is analogous to one where a new legal
encctment is awaiteds In such situations Advocate-General Roener
took the view that the Commission need not utilise tha Article 169
procedure. MNoreover, the Commission is not known to have acted so as
to enforce this jurisprudence at the national administrative level.
If it were to do so, the Commission might find itself on seﬁsitive
ground. Consequently, Commission inaction in this respect also is
compatible with the view expressed by Advocate-General Roemer.
Therefore, the Commission may well have exercised its discretion
as regards resort to Article 169 within the guidelines laid down by
the two Advocates-General., Nevertheless, the contribution made by the
Commission towards the enforcement of the substantive Community law
discussed in Chapter Five has been limited. In particular, the
conmission has apparently done little to ensure respect for the
jurisprudence of the Court of Justice regarding public policy, even
though it is within this jurisprudence thzt the mést important

developments concerning Community migrantS' freedom of political

activity have taken place.
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Chopter Nine Enforcement: The Role of the Natioral Courts

Introduction

The Court of Justice has interpreted Community law as conierring
directly on individuals:.rights of entry and residence enforceable in
national courts.l Thus a Community migrant faced by an exclusion or
deportation order may invoke these rights before a2 mnational court.
Since these rights may only be restricted on grounds of public policy,
public security or public health, the national court concerned will Dbe
exvected to determine whether the action of the nationzl administrat-
ion is justified on any of these grounds. In doing so, the court
will need to take into account Directive 64/221 and the jurisprudence
of the Court of Justice regarding public policy. In fact, the
Court has expressly ruled in several Cases, notably Van ngnz and
Rutili? that national courts must ensure respect for the relevant
provisions of this Directive. Thus if the national court
?oncerned finds thet the administration has acted beyond the limits
permitted by Community law, it must rule against the administration.

if, however, the provisions of Community law involved require
interpretation before they can be applied, the national court may,
and under Article 177(3%) of the Treaty a national court of last
resort5 must, request a preliminary ruling on the matter from the
European Court. The vwording of Article 177 would seem, then, to
grant a facility to lower national courts and impose an obligation
on higher national courts. In practice,'however, the distinction is
not so clear-cut, and the obligation imposed on higher national
courts is less than perfect. It is generally thought that such

courts need not request a preliminary ruling when the meaning
of the provision of Community law is clear or, in the Commission's

Words, is "obvious to e lawyer with a modicum of experience".6

This exception to the Article 177(3) obligation is usually known



as the "acte clair" exception t.fier the Preach legal doctrine
§ I
uponl Viiich it-is based.

Uni ted Kirngdom Courts.

In five Cases so far the United Kingdom Courts have been

confronted by Communit% law governing the exclusion or expulsion
9
of Community migrants. In Van Duyn v. The Home Office in 1974

the Dutch Scientologist challenged her exclusion from the United
Kingdom by invoking Article 48 of the Treaty and Article 3(1) of
Directive 64/221. 1In the Chancery Division of the High Court Vice-
Chancellor Pennycuick came to the conclusion that an interpretation
of these provisions was necessary to enable him to give judgement.lo
mhus, in accordance with Article 177(2) of the Treaty, he requested
a preliminary ruling from the Court of Justice as to whether the
two provisions relied upon by the applicant did confer rights upon
individuals and as to the meaning of the eﬁg?ession "personal
conduct" in Article 3(1l) of the Directive. The Court of Justice
ruled that the two provisions did confer rights on individuals which
natiénal courts were to protect. On the other hand, its
interpretation of the concept of public policy and the expression
npersonzl conduct" was not such as to cast doubt upon the legality
of the action taken against Van DuYn. Consequently, no need erose
for intervention by the Chancery Court.

In the following year in R. v. Secchi the Marylebone
Magistrate decided to recommend an Italian migrant for deportation
under section 6(1) of the 1971 Immigration Act. The migrant
concerned had only worked casually in the United Kingdom and had
been convicted of minor crimes. 'He objected to the Magistrate's

decision by invoking Article 48 of the Treaty and Article 3(1l) and
(2) of Directive 64/221. The Magistrate, however, rejected>the

defendant's plea on the ground that since he had not done much work

during his stay, he could not be considered a "worker" for the



purpose of Article 48 of the Treaty.13 Thus he was found not to
be covered by this provision. Moreover, the Nagistrate expressed
the view that even if he had been a beneficiary under Article 48 of
the Treaty, his deportation would have been permissible on public
policy grounds. In coming to this conclusion, the Magistrate
interpreted public policy as permitting the deportation of a
Communi ty migrant

who has shown by his conduct (1) considerable

lack of honesty and propriety which has

resulted in the commission of crimes which

of their kind are bad ones; (2) an attitude

to personal behaviour which is completely

alien to what is acceptable in this country

end... in any other Member State, and (3)

general irresponsibility.14
This interpretation of public policy is broader than that now
favoured by the European Court. Therefore, although the Magistrate
may have decided the Case on a different point, his remarks
regarding public policy do illustrate the need for national courts
to seek preliminery rulings on this concept from the European

court. If they do not do so, migrants before them risk being

expelled in circumstances other than those permitted by Community

law, 15

In November 1977 in R.v.Pierre Bouchereau a French migrant

ceme before the Marlborough Street lfagistrates Court. On the

occasion of his second conviction for possession of drugs the
Magistrate gave Bouchereau notice of his intention to recommend him
for deportation under section 6(1) of the Immigration Act. In
response, the defendant invoked Article 48 of the Treaty and

pirective 64/221. Thereupon, the Magistrate decided to request a
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iwve algo occured in cocses belore courts in other
Stotece  An luportant ruling wafbgiven by the Belgian Conseil

d'Biet in Corveleyn v.Etat Belge = in 1968, Here the

Belgian Justice Minister had dccided to deport a2 Frenchwoman
who had “behzved impeccably in Belgium but who had = prior
criminel conviction in France. She zpplied to the Conseil

g'Ttat to znnul the Minister's decision on the basis of

Directive 64/221, end the Conseil found for her on the grounds

that
rien, ni dans la legislation ni dans lg
reglementation, n'empgche le Vinistre de
la justiée de se conformer ; 1'article 3
de la Directivejee..il lui suffit de
stabstenir de renoyer a2utomatiguement un
etrenger lorsqu'il %lfait 1'objet de
condemnations pensles .

mhe Conseil based its decision on Article 3 of Directive

64/221. Of particular significance was Article

%(2) of the Directive, which

..ber
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stipulates that a public policy measure may not be based solely
on a criminal conviction. The Conseil observed thet there was no
provision in national lew which was contrary to Article 3. Given
this, the Conseil took the view that the lfinister was obliged to
respect Article 3 and that it could enforce this obligation at the
instance of an individual. C(Consequently, the deportation order
was eannulled as being based solely on the applicant's criminal

conviction incurred in Prance.

This ruling certainly demonstrated a willingness of the part of

the Belgien Conseil d'Etet to review administrative action egeinst
Community migrants for compatibility with Community law. Fowever,
it must be noted that the Conseil expressly referred to the absence
of conflicting national law. The implication to be drawn from this
is that the Conseil would not have required the administration to
respect Directive 64/221 if this Directive had conflicted with
Belgian law. If, on the other hand, the Conseil had requested a
preliminary ruling from the European Court, the latter might well
have anticipated its subsequent jurisprudence and ruled that the
effect of this Directive cannot be limited by conflicting national
lew. It was, therefore, 2s a result of the COnseil's failure to
request a preliminary ruling that the European Court was not given
the opportunity to establish et this stage that national courts
must review edministrative action against Community migrants for
compatibility with Community law, irrespective of any conflicting
national law.

A less favourable approach to Community lew in this field wagz
adopted by the Test German Bundesverwaltungsgericht in May 1973.

The administration had decided to deport en Italian migrant
convicted of manslaughter in order to deter other migrants from
committing such offences. The deportee challenged the order on

the basis of Article 3 of Directive 64/221, which hed been



implemented by Article 12(4) of the 1969 Gesetz uber Einreise

und Aufenthalt von Stesetsangehorigen der Mitgliedstaaten der

. - 2%
Buropaischen Virtschaftsgemeinscheft. The ByerwG found that

Article 12(4) of the AufenthG/EWG permitted the deportation of a

comzunity migrant for general preventive reasons. In view of this,
the BVerwG considered that Article 3 of the Directive could be
interpreted as allowing such a measure. Thus the BVerwG
interpreted Article 3 of the Directive by reference to nationel
implementing legislation instead of respecting its obligation under
Article 177(3) of the Treaty to refer doubtful points of Community
law to the European Court.

In July of the following year the Cologne Verweltungsgericht

heard a Case involving similar facts. The VG, hovever, felt that
a question of Community lew was raised and decided to request a
preliminary ruling from the Court of Justice. The latter Court was
ssked whether Article 3(1) 2nd (2) of Directive 64/221 prohibdited
depoftation for general preventive reasons. The preliminary
ruling was duly delivered in February 1975 in Bonsignore. The
court of Justice ruled, of course, that Article 3(1) and (2) of
the Directive prohibits the deportation, of a Community migrant "for
the purpose of deterring other aliens."24

In July 1975 = further Case came before the BEVerwGg involving an
Italian migrant.25 He had been convicted of unlawful import of a
pistol and a customs fraud. On the basis of these convictions, the
sdministration had decided to deport him to deter other migrants
from comﬁitting such offences. By the time this Case reached the
ByerwG the deportation order héd been revoked by the administratio:

because of the ruling of the Court of Justice in the ponsignore

cese. Nevertheless, the BVerwG did take the opportunity formally

to reject its own earlier ruling of May 1973 in favour of thet

rendered by the Court of Justice in Bonsignore.
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implemented by Article 12(4) of the 1960 Gesetz uber Einreise

und Aufenthalt von Steatsangehorigen der Mitgliedstaaten der

. . 2%
Buropaischen Wirtschaftsgemeinschaft. The ByerwG found that

Article 12(4) of the AufenthG/EWG permitted the deportation of =
Comzunity migrant for general preventive reasons. In view of this,
the BVerwG considered that Article 3 of the Directive could be
interpreted as allowing such a measure. Thus the BVerwG
interpreted Article 3 of the Directive by reference to nationel
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Article 177(3) of the Treaty to refer doubtful points of Community

law to the European Court.

In July of the following year the Cologne Verweltungsgericht

heard a Case involving similar facts. The VG, hovever, felt that
a question of Community law was raised and decided to request a
preliminary ruling from the Court of Justice. The latter Court was
esked whether Article 3(1) and (2) of Directive 64/221 prohibited
depoftation for generasl preventive reasons., The preliminary
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the Directive prohibits the deportation. of a Community migrant "for
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to reject its own earlier ruling of May 1973 in favour of that

rendered by the Court of justice in Bonsignore.
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It was, therefore, 25 a result of the willingness of the
Cclogne VG ©to request 2 preliminary ruling from the FEuropea:
Court that the BVervwiG came to accept the need to review
netional adninistrative action against migrants for
conpotlioility with Community law. Such instances as this
lead commentators to express the view that the
applicetion of Comiurity law in this area would be assured
throyzh the willingness of lower netiow.l_courtis to request
prelirminery rulings from the European Cougg.

Subsequent developments, however, wmey require this view

to be re-assessed. In the first place, the European Court
27

ceve a notable ruling in Foglia v. Novello in 1979. The

Pretiora of Zra in Italy, faced vith a civil dispute involving
tlie inposition of & Freach tex on Italian wizne inports, had
reguested a2 prelininary ruling from the Purcipean Court. The
lztter, however, tooi the view ihat the case had onliy reached
the Pretura because of clauses deliberately inserted in the contracis
between the parties and their carrier with a view to heving the
compatibility of the French tax with Co.cunity law tested. Tais
vas treated 2s an "artificial expedient", and,in the zbsence of
a "zeauine dispute" between the parties, the Court ﬁas not
prepared to give 2 preliminary ruliug. 4s 2 result, national
courts cen no lounger be sure of <cotaining rﬁlings from the
Duropean Court and rzy, for this reason, become less willing
to refer such questioas to the Court.

Secondly, even if the lower nztional couris do remein
willing to refer to the Turopean Court cases conceraing the
exclusion or expulsion of migrents, this mey zot in itself be

sufficieat to overcome the reluctence of higner nationzl courts to

intervene agsinst edmizistrative ectioz in this area. 1In



Octoter 1976 Hill and Holraoppel the French Conseil d'Etat heard
en zyplication by a Briton and a Vest German ageinst a decision
of the Prefect of Les Alpes de Fautc-Provence refusing then a
firet residence permit and thus reguiring them to leave France.
Tie ciplicents argued that this decision had been made without a
prior hearing and reasons being given. Community ﬁigrants vere
entitled to the benefit of these procedural safeguards under
Erticles 6 and 9 of Iﬁ§§ctive 64/221 znd Article 11 of Déé;gg
70-29 of 5 January 1970, vhich had been enzcted in part

implementation of the Directive. Commisszire du Gourvernerent

Guillaume zdvised the Conseil that it could annul the Trefect's
Gecision on the basis of Community law or rnational 1;?1 mhe
Conseil also referred to Directive 64/221 but chose to.annul the
decision for btreach of Article 11 of the 1570 Eégzégg In the
view of the two French commentators, this ruling left oven the
question vhether individuals could invoke provisions of Directive
64/221 before the Conseig% Eowever, the full implications of
this ruling did not become apparent for enother two years.

In 1977 Daniel Cohn-Bendit, the Vest Geérman ex-student leader,

challenged before the Paris Tribunal Administratif the refusal of

the Interior Ninister to revoke a deportation order originally made
against him because of his role in the 1968 disturbances. Ee

ergued that under Article 6 of Directive 64/221 he should be given

reasons for the Minister's refusal. Article 11 of the 1970 Décret,




it may be noted, only rcfers to refusals to grant a first
resicdence perinit. In the case of a refusal to revoke a
deportztion order Article 6 of Directive 64/221 hzd not been
implenented in French Iaw. Consequently, the applicant had to
rely rurely on Community law. The Tribunal decided to reguest
a preliminery ruling froz the Court of Justice as to whether
Article 6 of Directive 64/221 covered refusals to revoke 2
deportation order and whether it reguired reasons to be given at
the time of the refusal.

The Minister then applied to the Conseil d'Etzt to overrule the

-

32
lover Court. Judgement was given in Cohn-Bendif in Tecember 197Z.

Coinmisszire du Gouvernement Genevois advised the Conseil either to

apply Article 6 of the Directive or to request a preliminary ruling
from the European Court. The Conseil, hovever, found it clear from
Lrticle 189 of the Treaty that provisions of Directives could not
be invoked in challenge to individvel administrative measures;
Since the matter was found to be clear, the Conseil felt that it
vwzs not obliged to request a ruling under Article 177(3). It is
true that Article 189(3) provides for Directives merely to bind
vember Stetes as regards the result to be achieved. Thus
Directives might seem to represent no more than instructions to the

lember States to take certain action. However, in Rutili the

Furopean Court had expressly ruled that provisions of Directive
64/221 could be invoked in challenge to individual administrative

measurgg. " Therefore, the conseil d'Etat hzd 1little

justification for its finding. In faci, the Conseil would seem 1o

~ have gbused the acte clair exception in order to avoid baving to

request a preliminary ruling froz the Furopean Court.
The Conseil then went on to suggest that provisions of

Directive 64 /221 could bve invoked in challenge to implementing



regulations. The Conseil is thought to have meant by this that

it vould go so far as to entertain an action for ezception
d'illegalijé_on the basis of this Directi;Z{ thus 2 Community
migrant faced with 2 deportation order could disobey it, wait to
be prosecuted and then argue that the order was unlawful as being
based on regulations which did not'adequately implement this
Directive. In effect, then, the Conseil might coze to review an
individuel administrative measure for compatibility with Directive
64/221. However, an unsuccessful challenge of this kind vould
leave the migrent concerned liazble to criminal penalties. In the
case of failure to comply with 2 deportation order 2 maximum of
three years imprisonment may be imposgg. " In practice, a migrant
is likely to be deterred from challenging a deportation order by
fear of incurring such a penalty. Conseguently, the Conseil's
approach would provide migrants with a lesser degree of protection

than that envisaged by the European Court.

Nevertheless, it is possible to draw & comparison between the

Cohn-Bendit ruling and some recent rulings of the European Court.
In Enka, for example, the latter Court found t%%t individuals

could invoke Article 10(2)(d) of Directive 69/74 when
challenging the adequacy of national measures taken in
implementation of this Directi;g. However, the fact that the
European Court interpreted this particular provision in this way
.does not mean that it would retreat from its view that provisions
of Directive 64/221 mey be invoked in challenge to individual
admini strative acts. At most, the Enke ruling could be said to
render the effect of Directive 64/221 in the national legal systems

less clear and a request for a preliminary ruling more desireble.
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1 the Turopeen Court 2y 7not in itself be sufficient
to overcone the reluctance of higncr courts to intervene a_ainst
¢foinicirtiive action in this area. In the Uaited Fingdom the
“nuse of Lords nas never hd the opportunity to consider
CoZmunity law goveining the exclusion or expulsion of . igrants.
Tne Court of Lppeal has only had the opportunity to do o in
Sextillo, and here this Court may well have Tailed to apply the
relevant law in accordance with the ruling of the Turopean Court.

There is, then, little reason to believe that the Court of Lppeal

vould be any more willing than the French Conseil d'Etat to
break with its {radition of restraint in this area.

In princinle, Article 169 of the Treaty offers a solution to
such trobleis. The procedure conteined in this provision enables
the Buropean Commission in specified circumstances to seek a
decleratory ruiing from the European C ourt to the effect that =
i’exber State is iz brezch of Comaunity law. The Court has ruled
that action under this provision may be taken in relation +o
breaches committed by "constitutionally independent "
institutions of a liember State. Thus it is generally thought
thet the Article 169 procedure could be employed vhere &
national court has infringed Commumi ty 153} The Commigsion
egrees thot this is so in principle bﬁt, in practice, does
10t regard this procedvre as a suitable means of dealing with

nztionzl judiciel decisiozs incompativle with Community law.
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Instead, the Commission prefers to rely on informal pressure.
This preference may be attributed to two factors. First, it would
be a very sensitive matter for the Commission to initiate legal
proceedings in reletion to & judiciel decision. 1In fact, it is
generally thought that the independence of the national judiciary
viould be brought into question[:1 Thus the Commission could
expect to encounter resistance from lawyers and politicians z2like
in the Member State concerned. Secondly, even if the Court of
Justice were to deliver a declaratory ruling to the effect that =
nztional court had infringed Article 177(3), it is difficult to
see’ how such a ruling could be implemented by the Member State
concerned. For these two reasons, the Commission has preferred to
rely on obtaining the sympathetic co-operztion of national courts.

In the past, this approach has enjoyed a degree of success.

42
In the well-known Semoules Cése of March 1968 the French Conseil

d'Etat feiled to refer & guestion of Community law to the court of
Justice for interpretation in accordance with Article 177(3) of the

}E.E.C.Treaty. Instead, it chose to give precedence to French law

over Community law. The Commission responded with informel action
only.'” ™o years later a further Case involving the
relationship between Community law and French law came before the

A
Conseil. Regulation . 1028/68 o4 required national support-buying
office to buy all lots of 50 tons or more of a particular cereal

thet were offered. Under French law, however, such purchases

vould only be made for those registered with the support-buying

o e, c———— .
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o:Tice. The Conseil decided to ask the Turopean Court for =

preliinary ruling on the question vhether the zLove Regulations
TR - . 5

Tcouired the office to purchese "all" such 10%3. “he zpparent
Cucccse of informal action of This kind has been noted by

45
S07e corizentvators. FEowever, the Coin-Bendit decision casts doubt

on tie lasting effectiveness of infornal azction a2gainst natioasl
courcs.

01 vhe other hand, the Comrission has frequenily discussed the
application 2% Community law in this area with the French

atministration, 2né these informal contacts seem to have becn

successful, Specifieally, - despite the ruling of the Coxnseil ¢'Ziat

against. Cohn-Bendit, the. adwinistration admitted him to France shortly
efterwvards. Informal contacts betwezen the Comnission and the United
Hingdon administratfgz elso seem to have been successful, .
and the Home Secretary is currently giving "active
consideratién" to the possivility of amending adninistrative practice
s0 a5 to deal with the problem reised by the Santillo case. 1In
particular, it is enviseged that that where a migrant has been
imprisoned for such 2 term as might deprive the original ' :ﬁ
recornendation for deportation of its quality as an "opinion" for the
purposes of Article 9(1) of the Directive, the metiier may be referred
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bacx to the coanvicting court for a further recozmexndatiion.

Miis cose, then, vould suggest that, for the momant &4t least, the
inplexnentation of Community law governing the exclusion or
expulsion of migrents nay be secured through amendnent of
adminictraiive practice rather than judicial intervention. 1In
these circu:sténces; the application of this law in individual

.coses vill rerain in some doubte.
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Coaclusiogn

~ctional courts axe now expected to brenl with their tradition

~

of restrnint in “Te face of challenges to tiie exclusion or

cinulsion of alieny ard review administretive action agelngt
Comivity igyents for coupatibility with Directive 64/221 a6
crne jurturiadencee of the Buroveca Court rc cuiing punlic nalic .
It is porticulerly ilzortant that they slovld do so, Lccecuse

they are izuch beticr »laced then the BEuropean Corriscion to
encure rogpeet for this Jjurivprudence in individusel coces.

So far e national courts in the United lingdoz have generolly

vreved willing $o request prelininecry rulinse from the Juropesn
Court ia such caces. 0a the other hand, there is doubt as to
Wnether they courts cre equelly rcady o intervene against
ceainisirocive action on the basis of such pfcliminery

rulings. Tue exlerience of other llenber States sug;ests that

~ cnlution to this vprovl mioght Tound i= -l —rec.diness of
o coluvvion S proolem nigil Q€ 1ound 1xn tne Tec.Gliuess oL

lower cowrts to requestv prelinminary rulingt Ifrom the European

Court or the application of informal pressure by the Comzission.

mowever, the Cohn-Rencit ruling by the Prench Consell d'Ztat

incicaves Thet neither solution will necesserily be efiective,

In fact, in.oview.of.the Sentillo ruvling, it would seem that

i

the apnlication of Comzundity law in this arec may Gepend on
the resvlt of informel contects vetwween The Comulssion and
the United :iagdon edninistration rather thga on iatervention

by the judiciarye. As long as this remcins the case, however,
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tnited Dingdom is lilely to be in jeoporliy.

the fweecdon 2% polivical cevivivy of Commymni-
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Conclusion

During the 197us the notion of kuropean ditizenship gained
considerable prominence. This notion entails for Community
nagionals the scme political rights and freedoms in the Conmunity
- 25 a vhole as they enjoy in their own Menber States under their
national constitutions. However, the efforts of the Community
institutions to give effect to this notion have been impeded
beczuse the failure of the Member States fully to accept this
novion hes prevented the Council from wholeheartedly co-operating
11 the necessary legislative action.

Nevertheless, notable progress is being achieved. The
Comnlssion has submitted to the Council & proposal to grant all
Comnunity nationals the right of entry and residence in & Liember
State other than their owm, provided only that they are able to
support themselves. This proposal presents few problems for the
i.ei:ber States and is unlikely to be rejected by the Council.
However, the introduction of full freedom of movenent requires not
only the grant of such rights but also the abolition of entry
fornalitiess The creation of a full passport union has been
delayed by arguments regarding " the appearance of the
proposed uniform European passport. On the other hand,
informal Commission action combined with relevant rulings of the
Court of Justice have lccd vo diurortant reductions in entry
formalities. Further progress depends on whether the Commission
ccn convince the authorities in all the lember States that
pessport control does not offer an effective
neans of detecting terrorists atid other criminals.

As for freedom of political activity, the Court of Justice

has made & major contribution towards securing this freedom by

severely limiting the circumstances in which Member States may
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cxclude or expel Community nationals for political rea2sons.
Further progress requires the abolition or at least auendment of
national legislation restricting their political activity. This
could be secured through the enaciment of Community measures
guertcnteeing full freedom of volitical activity for them, as
the European Parliament has advocated. However, the attitude of
the Council to the Commission's proposal for Directive 64/221
suggests thet the Council would be too concerned with the
Preservation of national sovereignty to approve such neasures.
Therefore, the most practical solution at the moment may be for the
Commission to take informal action to ensure that provisions
such as section 3 (2) of the United Kingdom Aliens Restriction
(Amendment) Act 1919 are not applied in the case of Community
nationals.

As far as political rights are concerned, little concrete
progress has been achieveds This lack of progress results
from the determination of the Council to leave this matter in the
hends of the Member States. Thus the Council prefers the
question of electoral rights and the right of access to public
office to be studied by the Working Group on Special Rights
rather than the Community institutions proper. Since the
Viorking Group has failed to reach agreement,little progress has
been possible. Nevertheless, if an eppropriate Case were to come
before the European Court, this Court might well interpret
existing Community law so as to entitle Community nationals to
bhold certain public offices &as trade union representatives or
as members of other representative bodies within the undertakinge.

- lloreover, the European Parliament may be expected to propose

"granting Community netionals the right to vote and stand as
cendidates in direct elections in the host Member State, when it

comes to draw up & unifoxrm procedure to govern these elections.



¥inally, the Commission is apparently conteuplating the
subnission to the Council of a proposal to grant Community
nationals the right to participate in local elections

and vo hold public office at this level ia the host liember
Svate.

Even if the above developmenis do occur, European citiczenship
Wilyénly be fully reclised, if the relevant substantive law is
effectively enforced.s The enforcenent of Community law is a
&s: shered by the Commission and the national courts, which are
expectcd to review national administrative action for
cozpatibilty with Community law at the instance of iadividualse

The further realisation of European citizenship, therefore,
depends on tic factors. The first is the attitude of individuals.
Unless (hey essert their rights and freedoms before national
courts, the European Court will be unable to continue its work in
develoning the content of European citigzenship and national courts
vill be unable to fulfil their task of ensuring resnect for the
releéant Comnunity law. Moreover, the support of individuals for
the work of the European Parliament is vital. Vith such support
the Parliament will feel more confident in pressing proposals for
rigrant participation in direct elections and in urging the
Commission to preseat the Council with similar proposals
regarding local elections. '

The second factor concerns the attitude of the Member States.
So far, they have proved unwilling to support the creation of
European citizenship at the expense of their national

sovereignty. Unlees the Member States modify their attitude, the

* Council will be reluctant to approve the enactment of the

necessary Community measures,end national courts, particularly
the higher ones, way be reluctant to fulfil their task of

enforcing the relevant Community lgw.



In short, the future of European citizcnship depends on the

desire of the people of EKurope to become citizens of Eurdpe ena

on the willingness of the l.ember States to accept the degree of
political integretion entailed by the creation of such citizenshipe.
Developments in the last decade suggest that if these two
political conditions are s2tisfied, Community law offers an
adequate means of creating Buropean citizenship. In the present
decade the Member States will face the problems of international
recession, energy shortages and deteriorating East-West relations.
These vroblems may convince the liember States of the need for
Vestern European unification. If so, legal means and political
opportunity will coincide so as to allow for the creation of full
Buropean citizenship should the people of Europe genuinely wish

to become European citizens.
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