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Abstract

The Council of Europe Convention on Action Against Trafficking in Human Beings stipulates
a ‘non-punishment principle’ which provides for the possibility of not imposing penalties on
victims for crimes they were compelled to commit. This paper investigates the UK’s iteration
of this principle: the statutory defence provided by section 45 of the Modern Slavery Act.
Drawing on extant literature and relevant case law, this paper investigates current under-
standings of the statutory defence and the insights these provide into broader understandings
of criminal exploitation. It demonstrates that while practitioners understand the processes of
the legislation surrounding the defence, they are less knowledgeable about the nuances of
modern slavery which therefore impacts the use and effectiveness of the defence. This
paper challenges the basis upon which criminal law is applied, and its analysis makes an ori-
ginal contribution to recognising how misunderstandings of criminal exploitation can affect
fairness in the criminal justice system.
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Introduction

The Modern Slavery Act (MSA) was introduced into UK legislation in March 2015 with the broad
purpose of consolidating existing offences, improving support for victims, and ensuring that perpetrators
receive suitable punishment.'

Within the MSA, section 45 offers a statutory defence (referred to as the ‘statutory defence’ for the
remainder of this article) for those who are faced with criminal liability for a criminal act that they

1. Home Office (2014) Modern Slavery Act 2015. https:/www.gov.uk/government/collections/modern-slavery-bill accessed 22
April 2022.
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committed due to their modern slavery or human trafficking experience. This article uses the statutory
defence as a lens through which to assess professional understandings of the wider context of criminal
exploitation as a form of modern slavery.?

The statutory defence was developed to comply with the non-punishment principle of The Council of
Europe Convention on Action Against Trafficking in Human Beings which states that:

Each Party shall, in accordance with the basic principles of its legal system, provide for the possibility of not
imposing penalties on victims for their involvement in unlawful activities, to the extent that they have been
compelled to do so.?

Early UK policy regarding human trafficking was developed in a context that saw limited understand-
ing of the issue and associated it predominantly with sexual exploitation.* In the 8 years since the MSA
reached royal assent, understandings of, and consequent policy responses to, different forms of modern
slavery have broadened significantly, with situations of criminal or labour exploitation coming to consti-
tute most referrals into the National Referral Mechanism (NRM).’

Criminal exploitation involves the victim being exploited into committing criminal acts, from shop
lifting and forced begging to cannabis cultivation and county lines.® The statutory defence offers recog-
nition to such victims who are faced with criminal liability for a crime they were victimised into commit-
ting and is particularly important considering the prevalence of potential victims being identified who
have been forced into criminality.

As Piotrowicz and Sorrentino assert, ‘The criminalisation of trafficked persons is an all too common
practice across the globe’.” States fail to recognise the trafficking experience of victims, punishing them
for crimes they were victimised into committing. Imprisonment for offences committed due to a trafficking
or modern slavery situation can exacerbate trauma, vulnerability, and re-exploitation after release. It also
serves to erode trust in authorities and reduce the likelihood that such victims will be willing to engage
with authorities in the future.® As such, the statutory defence offered by the MSA is a hugely important
piece of legislation that was developed in order to address this precise issue: to protect victims from
being punished for offences they committed due only to their experience of extreme exploitation.

2. A point to note here is that, while recognising the controversy associated with the terminology of ‘modern slavery’ this article
refers to both ‘modern slavery’ and ‘human trafficking’ to correspond with the terminology of the MSA. For insight into the
controversy, see: J O’Connell Davidson, Modern Slavery: The Margins of Freedom (Palgrave Macmillan, London 2015); J
Quirk, The rhetoric and reality of ‘ending slavery in our lifetime’. Beyond Slavery and Trafficking, OpenDemocracy, 30
January  (2015). https:/www.opendemocracy.net/beyondslavery/joel-quirk/rhetoric-and-reality-of-%E2%80%98ending-
slavery-in-our-lifetime%E2%80%99 accessed 22 April 2022; K Kempadoo, The white man’s burden revisited. Beyond
Slavery and Trafficking, OpenDemocracy, 11 January (2015). https:/www.opendemocracy.net/beyondslavery/kamala-
kempadoo/white-man%E2%80%99s-burden-revisited accessed 22 April 2022; M Dottridge, Eight reasons why we shouldn’t
use the term ‘modern slavery’. Beyond Slavery and Trafficking, OpenDemocracy, 17 October (2017). https:/www.
opendemocracy.net/beyondslavery/michael-dottridge/eight-reasons-why-we-shouldn-t-use-term-modern-slavery accessed 22
April 2022; LP Beutin, ‘Black Suffering for/from Anti-trafficking Advocacy’ (2017) 9 Anti-Trafficking Review 14-30.

3. Council of Europe, Convention on Action against Trafficking in Human Beings (2005). https:/rm.coe.int/168008371d accessed
24 May 2022.

4. R Broad and N Turnbull, ‘From Human Trafficking to Modern Slavery: The Development of Anti Trafficking Policy in the UK’
(2019) 25 European Journal on Criminal Policy and Research 119-133.

5. The NRM is the government system for identifying and supporting potential victims of modern slavery and human trafficking in
the UK. Those referred into the system are deemed as ‘potential victims’ until the results of a two-tier decision making process,
made by a ‘competent authority’ determines whether the meet the criteria to be formally recognised as victims.

6. C Barlow, A Kidd, S Green, and B Darby, ‘Circles of Analysis: a Systemic Model of Child Criminal Exploitation’ Journal of
Children’s Services (2021). DOIL: 10.1108/JCS-04-2021-0016.

7. RW Piotrowicz and L Sorrentino, ‘The Non-punishment Provision with Regard to Victims of Trafficking, a Human Rights
Approach’ in RW Piotrowicz, C Rijken and B Heide Uhl (eds), Routledge Handbook of Human Trafficking. (Routledge,
New York 2019), pp. 171-184. J Quirk, The Anti-slavery Project (University of Pennsylvania Press, Philadelphia 2011), p. 171.

8. RW Piotrowicz and L Sorrentino, The non-punishment provision with regard to victims of trafficking.
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Under the MSA, if the defendant is aged 18 or over, then they may use the defence (section 45 (1)) if:

- They were compelled to commit the criminal act

- that compulsion is attributable to their exploitative situation; and

- a reasonable person in the same situation with relevant characteristics would have no realistic alter-
native to committing the act.

If the defendant is under 18 when they commit the act, they may use the defence (section 45 (4)) if:

- The criminal act was a direct consequence of their exploitation.
- A reasonable person in the same situation with relevant characteristics would have also committed
the act.

The emphasis is added above in order to demonstrate the difference between adults and minors in the
implementation of the defence: for adults there is a narrower remit for its use than for a child (under
18 years old) due to the general acceptance that children are inherently vulnerable.

This article examines relevant case law and extant academic literature to analyse how the statutory
defence is understood and used in practice in the UK. It argues that despite the statutory defence
having been operational for 8 years and designed for the needs of those who are victimised into under-
taking criminal activities, the understandings of those implementing the legislation are not attuned to the
nuances of criminal exploitation. These flaws are discussed below, firstly in terms of understandings of
implementation, and secondly in terms of the remit of the defence.

Understandings of the Defence

The following section uses relevant examples of case law to discuss understandings of the use of the statu-
tory defence and evidences how these reflect broader understandings of criminal exploitation. The examples
discussed demonstrate how misinterpretations of criminal exploitation have led to successful appeals on the
part of defendants who had been criminalised for an offence that they were victimised into committing.
They also illustrate the reframing of interpretations of how the defence should be used, and offer recognition
that poor understandings of criminal exploitation can lead to breaches of a person’s human rights.

First, it is pertinent to outline some of the key practicalities surrounding the statutory defence. Its
implementation has three stages. The first stage is to identify that the defendant is, or was, a victim of
modern slavery or human trafficking. The second stage, once victimhood has been established, is to iden-
tify that the defendant committed the criminal act because they were compelled to do so as a consequence
(or as a direct result when the defendant is a child) of being a victim of modern slavery or human traf-
ficking. The third stage is to identify that a reasonable person with the relevant characteristics would have
acted in the same way under similar circumstances. To overcome the defence, the Crown Prosecution
Service (CPS) must disprove at least one of these stages.

The burden of proof'is one of the very basic fundamental aspects of legal practice and its application in
the statutory defence is a telling starting point in terms of representing how criminal exploitation has been
poorly understood by legal experts.” The burden of proof is the requirement on a party to sufficiently
justify their position. This can be a legal burden, whereby the standard is that proof should be provided
beyond a reasonable doubt, or an evidential burden, where the requirement is to provide evidence to indi-
cate that something is or is not fact.'® The standard position for the burden of proof is that it lies with the

9. See for example JJ McBaine, ‘Burden of Proof: Degrees of Belief’ (1944) 32(3) California Law Review 242—68; L Kaplow,
‘Burden of Proof” (2012) 121(4) Yale Law Journal 738-859.
10. S Kumar, ‘Evidentiary Burden of Proof” (2019) 4(2) Galgotias Journal of Legal Studies.
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prosecution; that is, should the prosecution look to charge a defendant, the responsibility is with the pros-
ecution to prove the guilt of that defendant. However, the initial interpretation of the statutory defence
went against the standard practice, therefore indicating from the outset that understandings of victims
of criminal exploitation were being construed differently to victims of other crimes."'

Burden of Proof

The MSA does not make explicit where the burden of proof lies in relation to the statutory defence. The
CPS originally stated that there was an evidential burden on the defendant to indicate that they were a
victim of trafficking or modern slavery. To counter this, the prosecution must disprove that claim
beyond reasonable doubt. If the prosecution did not succeed in this, then the legal burden of proof
fell back to the defendant to prove not only that they committed the criminal act due to their slavery
experience but also to prove that a reasonable person in the same situation with relevant characteristics
would have had no reasonable alternative to do so.

This goes against the standard formulation for the burden of proof which, in any other criminal
offence, would lie with the prosecution rather than the defendant.'® This reversed interpretation of the
burden of proof highlights how, at the outset, the experiences of a defendant who needed to raise the
statutory defence were understood differently to a defendant of any other crime. Once the defence is
raised, the defendant comes to simultaneously occupy the position of both a victim (of modern
slavery) and a perpetrator (of the crime for which they are raising the defence against), which does
not correspond neatly with the reductive, linear logic of the standard processes in the criminal justice
system in which a person is understood to be either a victim or a perpetrator.'?

Positively, this position on the burden of proof was challenged in 2018 with the case of MK v
R. The trial judges held that the most appropriate approach would be the same as that initially
stated by the CPS as summarised above. In their appeal, the applicant submitted that the trial
judge misdirected the jury as to the burden and standard of proof. Some of the key arguments put
forward for their appeal were that:

iv. The finding that the burden ought to rest upon a trafficking victim because she/he is best placed to provide
evidence of her/his personal situation rests on a fundamental misunderstanding of such situations.

v. Reversal of the burden of proof is contrary to the clear intention expressed in parliamentary debates.'*

Of particular note is point (iv) quoted above. The Crown had argued that the defendant should bear the legal
burden in proving the link between the crime and the modern slavery or trafficking experience, and the legal
burden in proving that a reasonable person would have had no alternative. This was based on the claim that:

the defendant is best placed to identify the circumstances of his or her personal situation in order to bring
himself or herself within an exception relying on the elements of compulsion (where required) and the
direct link between the commission of the act and the defendant’s current or former status as a victim of
slavery or trafficking. He submits that it is far easier for a defendant to give evidence about these matters,
being within his or her knowledge. By contrast, the prosecution would have real difficulty in disproving to
the criminal standard the defendant’s account.'

11. S Mennim and N Wake, ‘Court of Appeal: Burden of Proof in Trafficking and Modern Slavery Cases: R v MK; R v Gega [2018]
Crim 667" (2018) 82(4) The Journal of Criminal Law 282-86.

12. Ibid.

13. C Barlow, Child criminal exploitation: A new systemic model to improve professional assessment, investigation and interven-
tion. University of Hull Thesis (2019).

14. MK v R (2018) England and Wales Court of Appeal (Criminal Division) Decisions. EWCA Crim 667. Para 12.

15. MK v R Para 37.
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Such a stance indicates a misunderstanding of the experiences of victims of modern slavery. First, by
the very reason of their experiences, the resources that a victim of modern slavery or trafficking has to be
able to support themselves to meet the legal burden are significantly less than that of the prosecution.
Second, it can take years before a victim of modern slavery is ready to fully discuss their experiences,
or even recognise themselves as a victim.'® Third, this legal burden would not be expected of victims
of other crimes.

The Court of Appeal found that in MK’s case, the trial judge’s interpretation of the statutory
defence was incorrect. The court argued that the burden on the defendant should be evidential
only; the defendant should evidence their victimhood, that the crime was committed through com-
pulsion attributable to their modern slavery or human trafficking experience, and that a reasonable
person in the same situation with relevant characteristics would have had no reasonable alternative.
The legal burden then falls to the prosecution to disprove these elements beyond reasonable doubt.

This new formulation of the burden of proof serves to better recognise the experiences and meet the
needs of victims of modern slavery and human trafficking by reducing the level of responsibility
placed on them in proving their experiences and justifying the actions they took as a result of the
exploitation and manipulation they experienced. This decision to change where the burden of proof
lies brings the application of the statutory defence in line with the standard legal position. It also
serves to work towards the goal of protecting victims of modern slavery, as opposed to criminalising
them as was risked by the initial iteration.

International Standards

It is imperative that police, lawyers and the judiciary have a good understanding of the statutory defence
in order to implement it effectively so that it can be used with its initial intention: not to prosecute those
who committed crimes as a direct result of their modern slavery experience. However, it is evident that
there is still confusion as to the applicability of the statutory defence. This can be illustrated by a ruling by
the European Court of Human Rights in V.C.L. and A.N. v. the United Kingdom, where a conviction of
two children believed to be victims of trafficking (VoTs) led to the determination that the UK had failed to
protect these child trafficking victims.

This was a case of two applicants—both Vietnamese children—who were found by police to be
working in cannabis factories and charged with drug-related offences. One of the defendants had received
a Single Competent Authority (one of the competent authorities that makes NRM decisions) decision
which determined that he was a victim of trafficking and the European Court of Human Rights
deemed that there was credible suspicion to indicate that the other defendant had also been trafficked.
The CPS disagreed with this information and pursued the prosecutions. Both defendants pled guilty,
were convicted, and both later unsuccessfully appealed.

In dismissing the appeals by both applicants the Court of Appeal made it clear that a defendant is provided with
one opportunity to give his instructions to his legal advisers and that it would only be “in the most exceptional
cases” that the court would consider it appropriate to allow the defendant to advance fresh instructions about
the facts for the purposes of an appeal against conviction.'”

16. See for example: A Shipton, C Setter and L Holmes, Heading Back to Harm: A study of trafficked and unaccompanied children
going missing from care in the UK (2016). ECPAT; C Haughey, P Brewer, M Brewer and B Douglas-Jones, ‘Investigating
Trafficking and Exploitation Offences’ in P Southwell (ed), Human Trafficking and Modern Slavery Law and Practice
(Bloomsbury Professional, London 2020), pp. 455-67; A Heys, C Barlow, C Murphy, and A Mckee, ‘A Review of Modern
Slavery in Britain: Understanding the Unique Experience of British Victims and Why it Matters’ (2022) Journal of
Victimology and Victim Justice.

17. V.C.L. and AN. v. the United Kingdom (2021) The European Court of Human Rights (Fourth Section). ECLI:CE:
ECHR:2021:0216JUD007758712 (applications nos. 77587/12 and 74603/12).
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This is the first case where The European Court of Human Rights has considered the relationship
between Article 4 of the European Convention on Human Rights (freedom from slavery and forced
labour) and the prosecution of trafficking victims. The Court deemed that this case constituted a violation
of both Article 4 and Article 6 (right to a fair trial) of the European Convention on Human Rights in rela-
tion to failure to investigate the applicants’ status as potential trafficking victims affecting overall fairness
of criminal proceedings. It stated that by prosecuting despite credible suspicion the defendants were
VoTs, the domestic authorities failed to take operational measures in line with international standards
to protect minors and the UK government was ordered to pay €25,000 to each applicant in damages.

This case of pursuing a prosecution against two children without adequately investigating their
exploitative situations is reflective of a poor appreciation of the conditions and circumstances in which
victims of modern slavery may find themselves exploited and indicates a prosecutorial desire for
results over justice. However, this push for criminalisation seems to stop at the criminalisation of the
victims, without actually progressing to convictions of the perpetrators: those who forced the victims
into criminality. The national picture in the UK shows a constant increase in people being identified
as potential victims (Table 1).'®

However, against this background of constantly increasing numbers of potential victims, the rates of
prosecutions and convictions of their exploiters remain woefully low. A 2022 report identified that in
2020 in the UK, the National Crime Agency estimated there to be between 6000 and 8000 offenders
involved in modern slavery. The same year saw only 13 convictions where modern slavery was the prin-
cipal offence.'® These worrying statistics sit within a context where potential victims of criminal exploit-
ation continue to be punished on a worrying scale for crimes they were forced to commit.*°

As is highlighted by the case of V.C.L and A.N., and reiterated by the Organization for Security and
Co-operation in Europe (OSCE), ‘The criminalisation of trafficked victims may be tantamount to perse-
cution of victims by the State’;?! an issue which, when used correctly, and with the use of adequate inves-
tigation, the statutory defence should help to overcome.

This section of the paper has summarised the insights that case law provides into wider understandings
of criminal exploitation. It highlights that the blurred lines of a defendant being simultaneously a victim
and a perpetrator has led to interpretations of legislation that treat victims of criminal exploitation differ-
ently to any other crime. The following section situates these findings in academic literature to argue that
current understandings of the remit of the statutory defence do not accurately correspond to the experi-
ences of victims of criminal exploitation.

Remit

The application of the defence varies depending on whether the defendant is a child or an adult. If the
person is aged 18 or over, then the defence is only applicable if they were compelled to commit the crim-
inal act as a result of their modern slavery situation, and that a reasonable person in the same situation
with relevant characteristics would have no realistic alternative to committing that act. The aspect of com-
pulsion relates to the illicit means used to encourage the person into their exploitative situation, such as

18. Other than a slight drop in 2020, widely acknowledged to be in response to reduced opportunity for professionals to identify
victims as a result of the COVID-19 pandemic.

19. Centre for Social Justice and Justice and Care, A Path to Freedom and Justice: A New Vision for Supporting Victims of Modern
Slavery  (2022).  https:/www.centreforsocialjustice.org.uk/wp-content/uploads/2022/01/CSJ-JC-A-Path-to-Freedom-and-
Justice-a-new-vision-for-supporting-victims-of-modern-slavery-single-pages.pdf accessed 25 May 2022.

20. P Burland, ‘Still Punishing the Wrong People: The Criminalisation of Potential Trafficked Cannabis Gardeners’ in G Craig, A
Balch, H Lewis and L Waite (eds), The Modern Slavery Agenda (Bristol University Press 2019), pp. 167-86.

21. OSCE Office of the Special Representative and Co-ordinator for Combating Trafficking in Human Beings, Policy and
Legislative Recommendations Towards the Effective Implementation of the Non-Punishment Provision with Regard to
Victims of Trafficking (2013). https:/www.osce.org/secretariat/101002 accessed 25 May 2022, Para 4.


https://www.centreforsocialjustice.org.uk/wp-content/uploads/2022/01/CSJ-JC-A-Path-to-Freedom-and-Justice-a-new-vision-for-supporting-victims-of-modern-slavery-single-pages.pdf
https://www.centreforsocialjustice.org.uk/wp-content/uploads/2022/01/CSJ-JC-A-Path-to-Freedom-and-Justice-a-new-vision-for-supporting-victims-of-modern-slavery-single-pages.pdf
https://www.centreforsocialjustice.org.uk/wp-content/uploads/2022/01/CSJ-JC-A-Path-to-Freedom-and-Justice-a-new-vision-for-supporting-victims-of-modern-slavery-single-pages.pdf
https://www.osce.org/secretariat/101002
https://www.osce.org/secretariat/101002
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Table I. Number of potential victims identified in UK.

Year Number
2013* 1746
2014° 2340
2015¢ 3266
20164 3805
2017¢ 5145
2018 6993
20198 10,627
2020" 10,613
2021 12,727
2022 16,938

?National Crime Agency, National referral mechanism statistics: End of year summary 2013 (2014). http://www.antislavery
commissioner.co.uk/media/l 130/2013-nrm-end-of-year-summary.pdf accessed 25 May 2022.

®National Crime Agency, National referral mechanism statistics: End of year summary 2014 (2015). http://www.antislavery
commissioner.co.uk/media/l 1 31/2014-nrm-end-of-year-summary.pdf accessed 25 May 2022.

“National Crime Agency, National referral mechanism statistics: End of year summary 2015 (2016). http://www.antislavery
commissioner.co.uk/media/l 132/2015-nrm-end-of-year-summary.pdf accessed 25 May 2022.

9National Crime Agency, National referral mechanism statistics: End of year summary 2016 (2017). http://www.antislavery
commissioner.co.uk/media/l 133/2016-nrm-end-of-year-summary.pdf accessed 25 May 2022.

®National Crime Agency, National referral mechanism statistics: End of year summary 2017 (2018). http://www.antislavery
commissioner.co.uk/media/1208/2017-nrm-end-of-year-summary.pdf accessed 25 May 2022.

National Crime Agency, National referral mechanism statistics: End of year summary 2018 (2019). https://www.nationalcrimeagency.
gov.uk/who-we-are/publications/282-national-referral-mechanism-statistics-end-of-year-summary-20 | 8/file accessed 25 May 2022.
8Home Office, National Referral Mechanism Statistics UK, end of year summary, 2019 (2020). https://assets.publishing.service.gov.uk/
government/uploads/system/uploads/attachment_data/file/876646/national-referral-mechanism-statistics-uk-end-of-year-summary-
2019.pdf accessed 25 May 2022.

PHome Office, 2021. https://www.gov.uk/government/statistics/modern-slavery-national-referral-mechanism-and-duty-to-notify-
statistics-uk-end-of-year-summary-2020/modern-slavery-national-referral-mechanism-and-duty-to-notify-statistics-uk-end-of-year-
summary-2020 accessed 25 May 2022.

'Home Office, National Referral Mechanism and Duty to Notify Statistics UK, end of year summary 2021 (2022). https://www.gov.uk/
government/statistics/modern-slavery-national-referral-mechanism-and-duty-to-notify-statistics-uk-end-of-year-summary-202 | /modern-
slavery-national-referral-mechanism-and-duty-to-notify-statistics-uk-end-of-year-summary-202 | accessed 22 April 2022.

Home Office, Modern Slavery: National Referral Mechanism and Duty to Notify Statistics UK, end of year summary 2022 (2023).
https://www.gov.uk/government/statistics/smodern-slavery-national-referral-mechanism-and-duty-to-notify-statistics-uk-end-of-year-
summary-2022/modern-slavery-national-referral-mechanism-and-duty-to-notify-statistics-uk-end-of-year-summary-2022#:~:text=
In%202022%2C%20the%20NRM%20received,the’%20NRM%20began%20in%202009. accessed 2| March 2023.

deception, coercion, or the abuse of a position of vulnerability. If the person is under 18, there is a broader
remit. They may use the defence if the criminal act was a direct consequence of their exploitation and if a
‘reasonable person in the same situation with relevant characteristics would have also committed the act’.

The key differences here are between evidencing compulsion and there being no realistic alternative
(for adults) as opposed to evidencing the direct consequence and that others would have taken the same
action (for children). Muraszkiewicz notes that it is positive that the statutory defence does not require
children to have been compelled to commit the crime, just that they were a victim, as this shows recog-
nition that children may require a different level of protection to adults who commit crimes as part of their
modern slavery experiences.*? It is also pertinent to note that the MSA does not include ‘exploitation’ as a
standalone offence, but has a descriptive definition in section 3 (6) relating to children and vulnerable

22. J Muraszkiewicz, ‘Protecting Victims of Human Trafficking from Liability: An Evaluation of Section 45 of the Modern Slavery
Act’ (2019) 83(5) The Journal of Criminal Law 394-405.
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adults, highlighting that they may be targeted precisely because they are a child or vulnerable adult and
someone who was not a child or a person without the illness, disability, or family relationship, would be
likely to refuse to be used for that purpose. We must also consider the reality that being a victim of
modern slavery makes someone inherently vulnerable, more so than their age, which calls into question
whether there is truly a need to differentiate between adults and children and the ‘realistic alternatives’
available to them.

In 2016, 12 months after the MSA was implemented, an independent review was undertaken by
Caroline Haughey (now KC and OBE), a leading lawyer specialising in both the prosecution and
defence of modern slavery cases.”> Regarding the statutory defence, Haughey’s review highlighted
some key issues with the terminological choice of ‘direct consequence’. She noted that ‘The Act does
not define the term “direct consequence” ... nor is there any definition or guidance in the explanatory
note. This may lead to difficulty in the future’.**

Without this clarity as to what should be considered a ‘direct consequence’, the review highlights criti-
cisms over the extent of the defence, with some claiming that it should be used as a blanket defence,
applicable to any offence committed by a trafficked person, regardless of the proximity of the offence
to their trafficking experience (as is the case in the Trinidad and Tobago Trafficking in Persons Act,
for example, which offers an absolute defence for trafficking victims who commit offences due to
their trafficking situation). On the other hand, others argue that the defence requires some limitations
regarding which crimes should be defensible under the statutory defence and, particularly interestingly,
the Human Trafficking and Exploitation (Scotland) Act 2015 does not include the statutory defence at all.
Section 8 of this Act does, however, call for consideration around prosecuting victims of offences. It
notes that the Lord Advocate must issue and publish instructions in such instances, which should
include factors to be taken into account or steps to be taken by the prosecutor when deciding whether
to prosecute a person who is, or appears to be, the victim of an offence of human trafficking or of
slavery, servitude, forced or compulsory labour.

The lack of clarity surrounding what is meant by ‘direct consequence’ in relation to the statutory
defence of the MSA gives rise to a discussion around the parameters of the defence and how closely
linked the crime should be to the slavery experience to justify its use. This is further grounded by the
requirement to show compulsion in cases where the defendants are adults. Both this ‘direct consequence’
and compulsion imply that the defence would only be applicable for a defendant who committed the
crime whilst being exploited, that is, where the trafficker’s intention was to benefit from their victims
through the criminal acts they would commit.

This concept is picked up by Jordash who details two approaches to implementing the non-punishment
principle (to which the statutory defence was developed to comply): the causation-based approach, and
the compulsion-based approach.?® The causation approach requires some form of link between the
slavery or trafficking situation and the criminal act. The compulsion approach is much more boundaried
and involves the victim being under such pressure to commit the criminal act that there was essentially no
alternative. The compulsion model is emerging as the internationally accepted model for applying the
non-punishment principle, however this model fails to properly understand the experiences of victims
of modern slavery.

The following section engages with academic literature to argue that such applicability fails to fully
grasp the nuances of modern slavery, where a criminal act could have been committed due to an indivi-
dual’s slavery or trafficking experience, but perhaps before the exploitation has occurred, or even after

23. C Haughey, The Modern Slavery Act Review (2016). https:/assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/542047/2016_07_31_Haughey_Review_of _Modern_Slavery_Act_-_final_1.0.pdf accessed 25
May 2022.

24. C Haughey, The Modern Slavery Act Review, p. 27.

25. W Jordash, ‘Forced criminality and non-criminalisation of trafficked persons in the International Criminal Court’ in P Southwell
(ed), Human Trafficking and Modern Slavery Law and Practice (Bloomsbury Professional, London 2020), pp. 468-90.
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they have escaped it. The section concludes with a discussion of Schedule 4 of the MSA which lists the
crimes that have been excluded from the statutory defence, and emphasises that this list evidences, again,
a lack of understanding of the realities of modern slavery.

Crimes Committed Before Exploitation

Where children must show that the crime was a ‘direct consequence’ of their slavery experience, adults
must show that they were compelled to commit the criminal act. This causes issues for those who have
committed a criminal act in the process of being recruited into slavery but who have not yet been
exploited, as the wording of compulsion implies that those in such a situation would not be entitled to
the defence.?® This is an issue also picked up by Jovanovic who identifies that:

compulsion has to result from either the conduct that constitutes an offence of slavery, servitude or forced
labour, or the conduct that constitutes ‘relevant exploitation’, resulting from an act of human trafficking. In
both cases, it is clear that the MSA requires that a person has already been subject to exploitation, either in
the form of slavery, servitude or forced labour, or in other forms of ‘relevant exploitation’ listed in section
3. This is a serious oversight of the MSA because, on its face, it prevents the application of the defence to
victims who have been trafficked but not yet exploited.?”

Section 45 (1) (c) states that a person over 18 who uses the defence can only do so if the compulsion is
attributable to slavery or to relevant exploitation. However, as Jovanovic alludes to, it is possible for a
trafficking offence to be committed without the exploitative element being completed.® This is
covered by section 4 of the MSA where a person can commit an offence if they commit an offence
with the intention of committing a human trafficking offence.

By means of an illustrative example, if a person were to be trafficked across an international border
and their trafficker’s intention was that they were to be used in a situation of labour exploitation, but
they were identified or escaped before the exploitation occurred, then they may have committed an immi-
gration offence within the transportation part of their trafficking experience, and yet the exploitation
element of the trafficking offence is incomplete and there was no compulsion to commit the crime.

Denying the defence to victims who have committed an offence in the process of being trafficked, but
who have not yet experienced the intended exploitation, thus fails to properly engage with the experi-
ences of victims, especially for those who are deceived into travelling, or whose position of vulnerability
is being taken advantage of. Such individuals may appear to be consenting to this situation, but as the
following section shows, this implied consent does not negate their experience of victimhood.

I argue that the defence should be applicable to such crimes where the unlawful activity was commit-
ted before the exploitative element of the trafficking crime was committed. This is especially true where
the victim is a child and can raise the defence if the criminal act was a direct consequence of their exploit-
ation, given that no definitional parameters are provided as to what is considered a ‘direct consequence’.
However, in order to use the defence as the MSA intended, then the intentions and levels of agency of the
victim of trafficking are likely to be considered.

To stick with the example of an immigration crime, if the victim had been abducted and there was no
level of consent given to any part of the trafficker’s intended movement or exploitation of them, then there
is likely to be a higher degree of sympathy for the victim’s situation: they committed a crime but had no
agency to be able to avoid this. Where the lines become much more blurred is when other ‘means’ (as
depicted by the Palermo Protocol) are used to gain the consent of the victim. The Palermo Protocol

26. J Muraszkiewicz, Protecting Victims of Human Trafficking from Liability.

27. M Jovanovic, ‘The Principle of Non-Punishment of Victims of Trafficking in Human Beings: A Quest for Rationale and
Practical Guidance’ (2017) 1(1) Journal of Trafficking and Human Exploitation 41-76, p. 59.

28. M Jovanovic, The Principle of Non-Punishment of Victims of Trafficking in Human Beings.
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provides the most widely accepted definition of human trafficking and it breaks the crime into three ele-
ments: the act, the means and the purpose. The act refers to what is done — the recruitment, transfer, trans-
portation, harbouring or receipt of a person. The means refers to how that is done — threat, force, coercion,
abduction, fraud, deception, abuse of power or a position of vulnerability, or the giving or receiving of
payments or benefits to achieve the consent of a person. The purpose is the form of exploitation that the
trafficker intends to use the victim for.

As noted, where the means involves abduction, then it is evident that the victim did not intend to
commit the crime, and nor did they have a strong enough degree of agency to be able to avoid committing
the crime. It is the other forms of ‘means’ that require a pause for thought to consider whether or not their
involvement reneges the applicability of the statutory defence. At the outset it appears that there is no
generalisable, one-size-fits all answer to this conundrum. For example, if the victim appeared to have
enough agency to be able to ask police for assistance, but their trafficker had threatened them with vio-
lence should they tell anyone of their situation then their experience is likely to be looked upon entirely
differently than if the victim was deceived into their trafficking experience and consented to committing
the immigration offence in the belief that they were committing this offence in order to achieve a better
life for themselves.

However, a key element of the Palermo Protocol is its determination that ‘The consent of a victim of
trafficking in persons to the intended exploitation ... shall be irrelevant where any of the means ... have
been used’.”” As such, while the Palermo Protocol’s proposed application may not have been to situations
where a trafficked person is unaware of the exploitation that the perpetrator intends, there is an argument
that ‘intended exploitation’ should include acts where that intended exploitation is hidden, especially
given that deception is one of the means outlined by the Palermo Protocol that traffickers may use to
recruit their victims. To accept this would be to allow for victims who appeared to consent to any
element of their trafficking situation to use the statutory defence. If they fit the definition of being a
victim of trafficking, then any interpretation of them consenting to any aspect of the trafficking, or appear-
ing to have an intention to commit a crime because of their trafficking experience, I argue, must not be
used to deny their victimhood.

To deny a victim of trafficking the use of the statutory defence in such a situation would be to acknow-
ledge that they have been duped by a trafficker (through one of the ‘means’ such as deception or abuse of
a position of vulnerability) and accepted the trafficker’s offers, but then would result in punishing them
for committing a crime they would not have committed if it weren’t for the duplicitous actions of the
trafficker. It would mean informing the victim that they had been misled by their trafficker and then pun-
ishing them for having fallen for that trafficker’s bogus offers. Even if the victim had appeared to have
consented to the travel and committing a crime in the process, they would not have consented to this if not
for the wider contextual environment that the trafficker took advantage of. While this contextual envir-
onment is equally applicable to illegal migrants who have not been trafficked, the trafficking element
means that there is an identifiable perpetrator who benefits or intends to benefit from the exploitation
of the trafficked victim. This is corroborated by the UN General Assembly’s call for governments to
prevent VoTs from being prosecuted for illegal entry or residence as stated in the 2009 Resolution
A/RES/63/156.%°

Similarly to Jordash (noted above),’' Piotrowicz and Sorrentino refer to crimes committed in the
process of a person being trafficked as ‘causation-based’ crimes.>* They differentiate these from ‘duress-
based’ crimes which are those a person may commit as part of their exploitative situation for the benefit of

29. Palermo Protocol, General Assembly Resolution 55/25 (2000). https:/www.ohchr.org/en/instruments-mechanisms/
instruments/protocol-prevent-suppress-and-punish-trafficking-persons accessed 21 March 2023.

30. RW Piotrowicz and L Sorrentino, The non-punishment provision with regard to victims of trafficking.

31. W Jordash, Forced criminality and non-criminalisation of trafficked persons in the International Criminal Court.

32. RW Piotrowicz and L Sorrentino, ‘Human Trafficking and the Emergence of the Non-Punishment Principle’ (2016) 16 Human
Rights Law Review 669-99.
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their exploiter (Jordash’s compulsion-based approach). However, Piotrowicz and Sorrentino also
suggest that the non-punishment principle should go further and cover offences committed by
VoTs linked to their exploitation, even when the offence is not a direct consequence of the coercion
they experienced by their traffickers, for example when a victim escapes but offends in the process or
as a result. While this could be illustrated by a victim escaping their exploiter, finding themselves
without money and, as a result, stealing food in order to eat, Piotrowicz and Sorrentino consider
this a blurred line and question the acceptability of applying the non-punishment principle here.
Despite the blurred line, this line of enquiry raises a valid consideration as to how closely related
to the slavery/exploitation situation a crime must be in order for the statutory defence to be justified
and what is really meant by ‘direct consequence’.

Crimes Committed After Exploitation

Jovanovic®® expands on Piotrowicz and Sorrentino’s discussion,*® solidifying this suggestion that there
are three different types of offences that may be committed by victims: status offences, purpose offences,
and secondary offences. Status offences correspond to Piotrowicz and Sorrentino’s causation-based
offences, e.g., relating to violations of immigration law to facilitate trafficking. Purpose offences
reflect Piotrowicz and Sorrentino’s duress-based offences, e.g., those offences relating to the reason
the person was trafficked, such as drug production or theft. Secondary offences are those which don’t
appear to be related to the slavery situation but are still (perhaps more tenuously) a consequence.
These could be crimes committed as the victim escapes their exploitation, or in an attempt to survive
after escaping that they would not have committed if not for their exploitative experience.

These secondary offences would also include cycle of abuse issues, where the victim exploits others in
order to ameliorate their own situation.’> Jovanovic claims that there should be different rules around
applying the defence to each of these groups of offences ‘since the compulsion and causal relationship
between a victim’s criminal behaviour and her trafficking experience or exploitation are inherently dif-
ferent.”*® This reflects the recommendations of the 2016 review of the MSA which advises that ‘consid-
eration should be given to clarifying and/ or enhancing the term ‘direct consequence’, and to clarifying
the process by which s45 is raised and applied’.>” Without real clarity on these parameters, then there
remain no steadfast rules on whether the defence can be applied to those committing offences before
or after their exploitation. Yet both such offences could still be argued as being directly linked to the
slavery/trafficking experience if the individuals would not have committed the crime if not for their
exploitation (or intended exploitation).

Crimes Excluded from the Statutory Defence

While the statutory defence offered in section 45 of the MSA seeks to implement the non-punishment
principle for those who committed a criminal offence because of a modern slavery experience, it is
not a generic defence for anyone who has been a victim of modern slavery. Not only must there be a
direct link between the offence committed and the experience of exploitation (though, as discussed
above, this remains muddied), but there are over 100 offences listed in Schedule 4 of the MSA for
which the defence cannot be used. The logic behind this decision to exclude a number of, mainly
serious sexual and violent, offences was to avoid the creation of a loophole where serious criminals

33. M Jovanovic, The Principle of Non-Punishment of Victims of Trafficking in Human Beings.

34. RW Piotrowicz and L Sorrentino, Human Trafficking and the Emergence of the Non-Punishment Principle.

35. CEOP, Out of mind, out of sight: breaking down the barriers to understanding child sexual exploitation. Child Exploitation and
Online Protection Centre (2011).

36. M Jovanovic, The Principle of Non-Punishment of Victims of Trafficking in Human Beings, p. 65-66.

37. C Haughey. The Modern Slavery Act Review, p. 9.
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may look to exploit the statutory defence in order to escape prosecution.®® While of course there may be
concerns over the defence being taken advantage of, if the legislation is used properly then misuse of the
defence would quickly fail when the defendant is unable to show that they had been a victim of modern
slavery/human trafficking and compelled to commit the act. Yet this is not the only flaw with Schedule
4. Other concerns relate particularly to how several of the offences it excludes from the defence are
offences that victims of modern slavery are vulnerable to committing (discussed further below).
Further, just because the crime is a serious one does not exclude it from being a direct consequence of
slavery, nor does it mean that the victim was not compelled to commit it.>* Again, this reinforces that
the statutory defence legislation has an incomplete comprehension of the complex nature of modern
slavery and the types of crimes that victims of criminal exploitation may be victimised into committing.
The statutory defence in the MSA includes the points that, if the person is aged 18 or over, they may use
the defence if ‘a reasonable person in the same situation as the person and having the person’s relevant char-
acteristics would have no realistic alternative to doing that act.” (section 45(1)(d)). Or, if they are under 18
they may use the defence if ‘a reasonable person in the same situation as the person and having the person’s
relevant characteristics would do that act’ (section 45 (4)(c)). Schedule 4 destabilises these aspects of apply-
ing the statutory defence, because it undermines this reasonable-person-in-the-same-situation caveat,
removing it from consideration in relation to certain crimes. Reflective of this, the Trinidad and Tobago
Trafficking in Persons Act offers an absolute defence for trafficking victims who commit offences due
to being trafficked. Similarly, the OSCE recommends that the non-punishment principle could apply to
any offence where the link to trafficking can be established and references offences committed both ‘in
the course’ of being trafficked, and ‘as a consequence’ of being trafficked, therefore indicating an openness
to accepting the defence for crimes committed not only during the exploitation but also before or after.

As there is no exhaustive list of offences that might be committed by victims of trafficking in the course of, or
as a consequence of, being trafficked, and since new forms of exploitation may, and do, emerge, States should
consider adopting an open-ended list of offences typically related to trafficking in human beings, with regard to
the commission of which victims of trafficking shall be immune from punishment. It should be clearly stated
that the list is not exclusive, and that the duty of non-punishment applies to any offence so long as the neces-
sary link with trafficking is established.*’

There is a degree of merit in having a broader remit of offences for which the defence can be used,
especially when some offences are commonly known to be committed by victims of modern slavery.
An example of a Schedule 4 offence that is not eligible for the statutory defence, but which is crime
victims of modern slavery are commonly understood to be coerced into committing is the possession
of a firearm; this is particularly prevalent in situations of child criminal exploitation.*' Another such
crime would be modern slavery itself, where victims are promised favourable conditions by their exploi-
ters if they agree to recruit or control others.** As Arthur and Down note, the crimes listed in Schedule 4
emphasise how the legislation fails to properly recognise the true pressures often imposed on victims of
modern slavery.*
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Yet it is important to note that there may be instances where a victim of modern slavery presents
having committed an offence that is excluded from the defence under Schedule 4, but where a pros-
ecution is not pursued. This may be because the CPS does not see a public interest in prosecuting.
The CPS must always consider whether it is in the public interest to prosecute, and even in
serious crimes such as rape, they must ‘consider both the victim of the offence and position of the
modern slavery victim when determining whether it is in the interest of justice, that a prosecution
should proceed.”** Equally, the CPS may choose not to pursue a case if they do not envisage a
high chance of prosecution. This can be exemplified by a case from 2022 which saw a case dropped
against a 16-year-old girl charged with terrorism offences after the Home Office determined that she
was a victim of trafficking and the CPS resolved that there was not a realistic prospect of conviction.*’
While certain crimes listed in Schedule 4 highlight a poor understanding of the nuances of modern
slavery experiences, the 2019 independent review of the MSA deemed that ‘“The current safeguards of
CPS discretion and consideration of the public interest test before bringing charges act as an appropriate
safety net even if an offence falls within Schedule 4.”* Unfortunately, in reality, these safeguards are not
always used effectively.

An illustrative example highlighted by Mennim relates to two similar cases: R v O and R v N.*’
In both cases, the defendants had been identified as victims of human trafficking, but both had
committed crimes: N was a Vietnamese national, and was arrested for an offence of producing
class B drugs. He made it clear from the outset that he had been trafficked, but subsequently
pleaded guilty and was sentenced to 16 months’ imprisonment. O was convicted and sentenced
for conspiracy to control prostitution for gain. However, she did not raise her trafficking status
until serving her custodial sentence of 5 years’ imprisonment. ‘N sought permission to appeal
against conviction and O sought leave to appeal against conviction and sentence on the grounds
that they had been VoTs and that the prosecution ought to have been discontinued or stayed as
an abuse of process’.*®

The outcome of the case was that both defendants were accepted as having been victims of human
trafficking, and N won his appeal but O was considered culpable for her offences of controlling pros-
titution for gain. ‘It was submitted that O’s VoT [Victim of Trafficking] status had introduced an ‘inev-
itable grey line’ in determining whether sufficient nexus could be established between a VoT who had
removed themselves from trafficking to become a perpetrator’.*> As Gadd and Broad state, ‘the politics
of modern slavery render it difficult for many to imagine offenders as anything other than the ‘evil’
nemesis of ‘innocent’ victims’,>® which leads to blurred lines when considering victims who have
gone on to exploit others in order to ameliorate their own situation. More information on O’s situation
shows that she had been subjected to a juju ritual and believed that she had no option but to be compliant
for fear of the repercussions (and therefore compelled). However, her crimes were considered to out-
weigh the protection of the status of being a victim of trafficking, bringing us back once again to the
difficult deliberation over whether the seriousness of a crime should outweigh the fact that the defendant
was compelled to commit it.
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Muraszkiewicz introduces Christie’s ‘ideal victim’ theory into the discussion around whether or not a
victim of modern slavery is culpable in any crimes they commit during their exploitation.”" Christie’s
notion of the ‘ideal victim’ concludes that for society to recognise an individual as a victim, they must
be blameless and weak and, at the time of victimisation, undertaking ‘respectable’ activities. This then
causes problems in identifying as victims those whose activities are not considered respectable, such
as those who have committed crimes. However, the perceived seriousness of these crimes can further
impact the likelihood that the perpetrator’s victimhood might be recognised. ‘Committing minor
crimes may be tolerable but those listed in Schedule 4 interfere with our ability to accept someone as
a victim’.>® Having the capacity to undertake a serious offence like murder or rape questions the possi-
bility that the victim is truly weak and passive, therefore undermining the likelihood that they might be
deemed as a victim, and more likely to be understood — and prosecuted — as a perpetrator.

Burland also picks up on this issue of the ideal victim in relation to victims of modern slavery being
compelled to commit crimes, and how this may be impacting the use of the statutory defence, even in
relation to the precise crimes for which the defence was intended.”” Burland argues that there is a dom-
inant discourse that confines victims of human trafficking to a narrow stereotype, which destabilises the
successful identification of people trafficked for crimes such as cannabis cultivation.>* He references mul-
tiple examples of judges who describe the defendants as having been victims of modern slavery or
exploitation, before passing down jail sentences to them.>®> The irony of such examples indicates a
real lack of comprehension of the statutory defence amongst those who are responsible for implementing
it, thereby reiterating the concerns of the reviews of the MSA that knowledge of the statutory defence
amongst relevant practitioners is not of an adequate standard and this risks punishing the victims of
modern slavery, while simultaneously failing to hold the true perpetrators to account.>®

Conclusion

Initial modern slavery policy in the UK was developed at a time when understandings of modern slavery
focused on sexual exploitation. While recognition of different forms of modern slavery has broadened in
the years since the development of the MSA, practice and policy have not kept pace. Criminal exploit-
ation is now one of the most commonly identified forms of modern slavery in the UK, yet current practice
indicates that the legislation designed to protect such victims is not always appropriately implemented,
and that victims continue to be criminalised for crimes that they were victimised into committing.

This article uses examples from case law to argue that criminal exploitation needs to be better under-
stood by those applying the statutory defence. It highlights that the blurred lines of a defendant occupying
the simultaneous position of being both a victim and a perpetrator have led to interpretations of legislation
that treat victims of criminal exploitation differently from victims of any other crime.

Further, the lack of clarity surrounding ‘direct consequence’ means that understandings of the applic-
ability of the statutory defence are being reduced. In reality, victims of criminal exploitation could
commit crimes before, during or after their exploitation has occurred, all purely as a result of their
slavery/trafficking experience. However, in practice, the statutory defence is applied predominantly in
cases relating to criminal activities conducted during the exploitation element of the slavery experience.

51. N Christie, ‘The Ideal Victim’ in E Fattah (ed), From crime policy to victim policy: reorienting the justice system. (Palgrave
Macmillan, Basingstoke 1986), pp. 17-30.
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53. P Burland, The responses to trafficked adults in the United Kingdom: rights, rhetoric, and reality. PhD: University of the West of
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While these are clearly situations in which the statutory defence is appropriate, they are just one type of
situation in which criminal acts could be committed directly because of a situation of slavery/trafficking.
Reducing the applicability of the statutory defence to just these compulsion-based crimes fails to properly
engage with the real and complex experiences of victims of criminal exploitation.
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