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The Antagonistic Style of
Judicial Review in Bangladesh:
A Good Candidate for the Dialogic Model?

M. Jashim Ali Chowdhury”

ABSTRACT

The Dialogic Model of judicial review famously curved out of the
Canadian Charter of Rights and Freedoms, 1982, and later endorsed by the
UK Human Rights Act 1998, has inspired many judicial review — strong or
weak — systems worldwide. This article argues that it has relevance for the
“antagonistic” strong form judicial review system of Bangladesh as well.
Building upon how the Parliament and judiciary in Bangladesh (un)relate each
other, this article argues that Dialogic Model could solve confusions in three
particular areas of Bangladeshi judicial review: fundamental right based
statute review, fundamental principles based collective rights review, and
constitutional amendment review. It is shown that certain areas of judicial
review in Bangladesh are subtly dialogic and hence could be potential breeding
grounds for broader application of the Model. The Dialogic Model’s own
internal dilemmas and objection to its over generalisations also are noted in
this article and a case is made why those might not constitute a very big
stumbling block on the way of its application in Bangladesh. This has been
done through a special consideration of the comparative judicial review
regimes of some of Bangladesh’s close commonwealth neighbours in south-

east Asia.

INTRODUCTION

In 1974, a Bangladeshi citizen Mr. Kazi Mukhlesur Rahman, approached
the Supreme Court challenging bilateral agreement between the prime
Minister of the newly independent Bangladesh and his Indian counterpart. The
agreement was about ceding some enclaves of Bangladesh to India in exchange
for some Indian ones. Mr. Rahman argued that annexation or cessation of
State territory js a privilege of Parliament only to be exercised through

———————

Associate Professor, Department of Law, University of Chittagong, Chittagong,
Bangladesh; Ph.D. Candidate, King's College London, UK. ;
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: .' Mr. Rahman claimed, as lnlluw-nlhidim‘: ci‘hzclj of B'ungl.udcs}.
e v interest in seeking judicial review of the flllugcd Violatiop, of |
2:":,\,:5:;::,]&::.1ITI;wl(\‘mrt entertained hii p.c.tllmn. cx;m:n:c(ll tl‘lc breadp, of | 2
Prime Minister's executive power nnd‘ Ita::lll“mli:lcl &h?l%llrc:!'lllvc'l[;;(;;:cl; ot feld

il - any parliamentary statute, i ent w,,
:x]:\tt\nzr‘llm:\n::llin‘i mn-cnforcn':nhlc.z Tllc cnsc‘ — .Kaz'f M H/C/_"/C‘SU" Rahmal,:
\. Bangladesh — was significant in ‘mul.hplc ways. 'Frns.t, [l>t[ lep-llcdly Ndorge
the concept of public interest litigation (hereinafter ) .)' in Bzmg_ladcsh,
Secondly, 1t vielded what may be c:t]lcd the first-ever Institutiona] dlaIOgue
between the judiciary and the lcglslaturc..A constitutiona] amendmep,
followed the verdict. The territories chuu‘cd and ceased through the
agreement were declared respectively as m.clucged a“d_ excluded territory fo,
the purpose of Article 2 of the Constitution.” As VY[]I be explf:uned in thig
article. unfortunately, Mukhlesur Rahman’s potential of leadlng the way
towards a healthy, on-going and institutionalised dialogue between the
legislature and judiciary did not materialise later, Though judicial review in
Bangladesh continued to operate within a constitutiona] Supremacy
framework., the legislature and judiciary remained two distant, reactionary,
and combative siblings shielding behind a watertight wall of separation,

The judicial review of legislation, which is a contested concept in the UK,
happens 1o be a constitutional mandate in Canada* and Bangladesh.® This,
however, does not put it beyond all questions. The judicial activism enthusiasts
in Bangladesh, including the judges themselves, tend to defend judicial review
with reference to a US styled framework of constitutional supremacy enforced
through the separation of power and checks and balances.® Within the
framework, invalidating parliamentary statutes contrary to fundamental

to

) Clausc_z of Article 143 of the Constitution of Bangladesh leaves the power to
determine the boundaries of thela

nded territory, territorial waters and the continental

shelf of Bangladesh with the Parliament. Ontine: http://bdlaws.minlaw.gov.bd/act-
367, seclion-24707 html.

© Kazi Mukhlesur Rahman v. Bangladesh,

26 DLR (Supreme Court) 44.
Article 2

of the Constitution as amended

" Act 1982 expressly provides that “any law
no force or effect.” The Charter of Rights and
and hence the Charter viqlatmg
, : . a. Though the judicial review of
Scld‘mi_cs 1snotexpressly granted i (e Constitution, (he Marbury v. Madison (5 U'.S'-(l
re?:::h :)} 37,(:-%03) . Itional Supremacy leads Canada tOWuI'delldlCﬁ‘:‘
Cbarlcrbars):é 'M(rjr}c.-r,] ll"" Y Statutes, For g constitutional and democratic defense o
Is It Und = [l review in Canady see; Peter W, Hogg, *The Charter Revolution:
* 1t Undemocraticy (2001/2002) 12 Constitutiony| Forum I,

, : t
_ - sHtution of Bangladesh 1972 expressly provides tha
th the consiyy, or the fundamenty] rights in it are invalid an

0 e iy A y ot
S rather inf Power of judicial review of statute laws are “o
Cl’nacycr nferred from (pe same Marbury v, Madison 108iC

Kawser Ahmed, ‘The Supreme Court's Power of J udici

(¥Y

€Xpress grant, |y j
constitutiona)] supr

tA
al Review in Bangladesh:
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gjor ofher written ?lo‘i}slnfut‘ionul provisions® has been a relatively
s ;‘ot'\\""'d oxercise of judicial review. I-]ovycvqr. the Bangladesh Supreme
ariehC ivist entanglement \\flth‘ constitutional amendments, laws
court® ing the Fundum'cnful .Prmmplcs of State Policies” and PIL has

Vel inter-majoritarian critique.'® Given the controversy, the Ué
grawn aration of power and chgcks and balances model appears ina’dcquatc
aylee ;:in}"“ these areas of confusion. This article considers the suitability of a
explat e of Rights and Freedoms, 1982 (hereinafter the Charter) and

ln ‘w‘ el
jian Charter < )
Rights Act 1998 (hercinafter the HRA) styled “Dialogic”

nadit
(0K Human

work instead.
article — Part 1 — briefly discusses the Charter and HRA-
spired Democratic Dizflqgic.Model..Par.t IT of the article sets out the broader
;3;1 gscape of non-dialoglp jL}dllClal review in Bangladesh with an explanation of
(he Way parliament and Judnc1?1'ry (.unll)relatg to each other, This part elaborates
on three areas of Banglad_eshl judicial review: fundamental right based statute
review, ﬁmdamenml principles based collective rights review and constitutional
gmendment review. It analyses how. the judiciary-executive relationship rolled
out in some prominent cases within each category. Part III of the article
f judicial review in Bangladesh which may arguably

identifies certain areas O
nave their own dialogic potentials and thereby could provide a breeding

ground for broader application of the Model in the confusing areas. The
article concludes by addressing some of the internal dilemmas of the Dialogic
Mode] and explaining how those might not be pervasively impairing its

prospects in Bangladesh.

Critical Evaluation’ (SSRN, 16 April 2015). Online: https://ssrn.com/ab-

. stract =2595364.
;\niclc 26(2) of the Constitution of Ban gladesh h
ﬂr10m enacting laws inconsistent with the constitution. If such laws are in fact enacted
ose laws shall be declared void to the extent of the inconsistency. Online: http://

bdlaws.minlaw.gov.bd/act-367/section-24574.html.

ég;d";(z) of the Constitution of Bangladesh is a
will bse of article 7 declares that laws inconsistent wi
¢ void to the extent of such inconsistency. Online: http://bd

act-367/section-24555. html,
ted in Part II of the

F g ok
u:‘lg;{’:fir(l)tal fP rinciples of State Policies are accommoda n Pa of
of State poll-] of Bangladesh. These principles arc analogous tothe Directive Principles
Principles f OlCuLs in the Indian Constitution, These p_n’ncxplcs are described as guiding
laws.mi ]f the governance of the state but not judicially enforceable. Online: http://
. -minlaw.gov.bd /act-367/section-24556.html.
' A Constitutional

Muhamm;
Pe,s;;cn['ir“,ddr Ekramul Haque, “The Concept of ‘Basic Structur . |
123 Mohrc rom Baqgladesh", (2005) 16(2) The Dhaka University Studies, Pa.m-l*
mcudm: mmad Moin Uddin and Rakiba Nabi, “Judicial Review of ansuluuonul
the Jyris rnts in Light of the ‘Political Question’ Doctrine: A Comparative Study of
(2016) szz;;dcnce of Supreme Courts of Bangladesh, India and the United States
Irtue thejg}l{nal of the Indian Law Institute 313; Md. Abdul Malck, “*Vice and
¢ Indiap g asic Structure Doctrine: A Comparative Analytic Reconsideration of
L 1j};{-contmcnt’s Constitutional Practices" (2017) 43(1) Commonwealth

as expressly restricted the Parliament

bout constitutional supremacy.
th any part of the Constitution
Jaws.minlaw.gov.bd/
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1. THE DIALOGIC MODEL OF THE CHARTER ANp HRA

al dialogue between judiciary and legislatyye

liberational back and forth betweep Py
judiciary over what couk}lbclth‘c l'C]il:%‘Olni‘lblc fl‘ltc.l“prclu‘tion of
norm or the rule of law.™ While the ast YO'ILC I8 cxpcctcc!ly
legislature, the judicial e adds a qualitative . duantitative vy, t
resultant legal position.™” The ‘Dm'l(')glc modecl mSP“'Cd. by the Charteothe
HRA operates in the context of llldl\/ldl'lil] f 'undz.lmcntal rights ca
through judicial consideration of lcglslat}ve 1qtent as trang
conflicting arguments and legislative consideration of judicia
expressed through judgment. 'll;his leaves a space for the legislat
the judicial view if necessary. -

The dialogue premise of the judicial review found its root in g 1997 artig]
of Peter Hogg and Allison Bushell written on the Canadian Charser of Rightz
and Freedoms.'* Hogg and Bushell’s ideas were based on the ‘notwithstandiy
clause” of sections 1 and 33 of the Canadian Charter. Hogg and Bushe]| argued
that section-one’s substantive limit of ““‘demonstrable justification” behind any
parliamentary restriction of rights,'® has created a scope for the judiciary to st
over the judgment of parliament’s right limiting statutes. Once the coyrt
signals the unconstitutionally, the legislature gets an option to respond
through its subsequent legislative action. Hogg and Bushell applied similar
logic of parliamentary response through overriding legislation under section 33
and argued that parliament’s penultimate law-making authority against a
judicial invalidation of statute constituted a brand-new regime of “Charter
Dialogue” in Canada. The 1997 piece drew incredible attention from the
Canadian judges and academia. By 2007, when Hogg and Bushell (now
Thornton) revisit!® their Dialogue thesis, the Canadian judges would apply ﬂ.]e
dizlogic logic in series of cases. The Court would show better comfort in
straight or deferred “declaration of invalidity” on the assumption that the

Institution

O"Sist
" b ' q
conversational o1 de

rllamc "of
A Congj, . 1
reseryeq or 4

¢

: I ang
8¢S byt Wor

. Y 8
pired throy h
] f¢asoning 4
ure to OVerride

' el

F. F. Davis, “Parliamentar : .1 of Institution?
iz e = Y Supremacy and the Re-Invigoration 0

Dialogue in the UK (2012) 67 Parliamentary Affairs 137, 141-142. 2009 6l

Mark Tushnet, “The Hartman Hot, . Dialogi icial Review
Arkansas Law Roviey Loy an Hotz Lecture: Dialogic Judicial

-::cn"citc‘l'.v:'lgf)t())esr)t’a‘s‘{g)tcém?l;‘ng A Bill of Rights: The Importance of Legislati
r‘tls _'0 Z balo . 3
Peter W. Hisgpaid it urnal of Political Science 235.

and

, - _ N . en Cours 97)

Legislatures (Or perh: ison A, Bushell, “The Charter Dialogue Betwe " (19
perhaps T} 5 - ol . ing afterd

Sccosgoodc Hall Law r.l)our]r::a?‘;hs1 rter of Rights isn’t such a bad thing &

1 , ' ¢ n
Chalr(::r lo?fl;l;zhf: :c::ga},; Charter of Rights and Freedoms 1982 runs:’ Tl;:tC:“‘ i‘t‘)l‘;
subject only 1o gycpy reedoms guarantees (he rights and freedoms emonst™®

: reas ¢ a Bmito . ‘
16 J:::ﬁﬁ 'ﬁa free and dcmgg;labtliz élotgilé:yrz’mscnbed bl a g0, ialoB%
rw, . ' :
Revisiteq: 3§%Mfggg<>n A Bushell Thornton gnd Wade K. Wright, “Chargf Jourt®
1. Ad°Ab"“‘1\’letax:'hors"'(2007) 45(1)0sgoodf’ﬁ“lll

ve Rights

14

15
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~ alls for an institutional dialogue between the court and parliament
char" | gislature is free to, and should, respond to such declaration.!”
and ¢ 1‘-‘I 15 the courts, Hogg and Bushell's Dialogic theory was not universally
miE o the Canadian academia. Some argued that their dialogic premise
cndorsf-‘_‘]i 4 of reality and purely rhetorical.'® Some argued that section one of
was (}cﬂ_u)r did not envisage any dialogue in the way Hogg and Bushell were
the L.m‘"w some argued that the Charter did not generate any dialogic or weak
“rgfl,l-l,“]-'rcvic\\’- It was rather a US-styled strong judicial review granting the
jl"“‘:‘:imaw say in the juc;liciary.20 Some other argued that Hogg and Bushell
‘nilgcrﬂ‘cd the dialogic premise by ignoring or underestimating the fact that
ﬂiufégislamre has almost never used the section 33 power of overriding judicial
Fh:,rﬁrctaﬁ"“' The Charter, in that sense created a predominant monologue
lrgt;‘ﬂ than diah’:ogue.2l Yet some other argued that Hogg and Bushell
conceived  the Dialogue very narrow!y as one between the court and
diament only. The Charter dialogue, if there be any, is actually happening
more on the societal level and between the people, politics, and the judiciary.?
Despite the nitty gritty of academic thesis and anti-thesis, Hogg and Bushell’s
Dialogic premise has earned the badge of a “landmark innovation in
constitutional design”?® and a defining symbol of the Canadian weak form
judicial review to the world. ; ,

It is therefore not surprising that the British scholars would later invoke
this dialogic premise®* to explain the declaration of incompatibility clause
found in section 4 of the HRA, 1998.%° Section 4 is identified as transformative
of the UK’s traditional parliamentary sovereignty towards a new one of

bipolar sovereignty between the legislature and judiciary.*® Sections 3, 4, and

" Ibid,, at 7-25.

) y
* LucB, Tremblay, “The legitimacy of judicial review: The limits of dialogue between
courts and legislatures” (2005) 3(4) International Journal of Constitutional Law
(I*CON) 617.

(éirissima Mathen, “Dialogue Theory, Judicial Review, and Judicial Supremacy: A
h 25”‘“13"1 on ‘Charter Dialogue Revisited’” (2007) 45(1) Osgoode Hall Law Journal

E;Lr Morton and R. Knopff, The Charter Revolution and the Court Party
2 C°‘f~‘fb°r0ugh: Broadview Press, 2000).

H‘;“Sthphcr P Manfrediand James B, Kelly, “Six Degrees of Dialogue: A Responseto
n . B8and Bushell” (1999) 37(3) Osgoode Hall Law Journal 513.

hristine By : 1 i Canadian Experi-
teup, “Expanding the Conversation: American and Canadian Expe

¢ PO 1)

"¢ of Constitutional Dialogue in Comparative Perspective (2007) 21 Temple

t Mn:e:; alional & Comparative Law Journal 1. e

- Phi; Tushnet, “Dialogic Judicial Review" (2009) 61 Arkansas L:aw Review 205.
Unﬂﬁff{’-"““: “A Democratic Dialogue? Parliament And Human Rights In The

: Cather; Ingdom™ (2013) 21 Asia Pacific Law Review. . oo

» Can ‘{,L"%*?-?Eraser, “Constitutional Dialogues between Courts and chialntures.
AlisonL alk? (2005) 14(3) Forum Constitutionnel 7. : d(jﬁiw'uit}':l’ré;#
201';) at lggung, Democratic Dialogue And The Constitution (Oxfor Tha'IutﬁﬁclliC_il_l

of Jyge: 30 Also see, T, R, S, Allan, ‘Constitutional Dialogue &% 27 684,
il Review (3003) 23(4) Oxford Journal of Legal Studic $63,at 582:384.
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ooyl TS pie Orl t}hc HRA requires thgue be‘Wee
the Pf‘“"s'om.q cction 19(1) © ility” before the H s Pong ln
19 ent g <ment of compatibl ‘l‘ly 1 cffict the Ouse dUring ite
- or 10 MARE “ " would have 10 state “to the ellect that in hls View g1
Minis e Minister \ atible with (Europc&m) Convention rightg” If ¢
Id need to say that the go\,m;m ¢
n

cadllit "
second AT B ape comp
of the b + statement s/he wou bei

s guch a statement being made. Section 3

. un:]l’lk ‘(’ n i ‘(i \\vltllol , . ) ]
- ¢ 10 ble, any primary or subog

- the House far as posst :
W thLI ond, so 1ar & . : 1Nt
. courts (o TeE TR ropea : ¢
Hbliges the \.Olll'("‘ ; it is comp;][lblb with Europcan COHV?ntllon rlghts, i
Jegislation 10 & way (hat 12 sncompatible and the Court’s interprety,
: ¢ ection 4 would require the COur‘:

< where a law appe atible reading, S
atibility.” 3wt
° are diametrically oppose¢ po itical and [e
Like Cﬁll?fltdf{e\:l;c;; tllxre Democratic I?ialogic Model in the UK. ngll
cgnsmuno;:‘i lbrgument are dialogue-sceptic .for' opposing reasons. Leg|
sides of 1 ‘1'ats~cousider the strong form of judicial review as a must-haye
consptunona llf iohts protection system. Political constitutionalists, on the
requirement of & 1€ ter-majoritarian” invasion of the UK’s

d the HRA as a “coun
other hand, bré 27 pro-HRA scholars are, therefore, burdened with 3

e ' supremacy.
g;iﬁ;tigporiibility% Richard Bellamy,” for exgmple, claims that the
HRA’s judicial review is a relatively weak one that aligns more with political
constitutionalism. The judiciary merely signals the need for additional
parlizmentary consideration of a disputed issue. Walker and Weaver also
saw the HRA review as a “not strong one”.? It is rather a “subtle approach™

e a harmonious reading of the UK

to judicial review which would encourag
statutes with the European Convention on Human Rights (hereinafter ECHR)
Iways in favour of

and HRA Under this subtle approach, presumption is a

compatibility”” at;gi a declaration of incompatibility is invited only in “a small

gu;??; of cases™2 where the government would be given a chance to reply in

C ; i

diak{n'wrem{lgly , not all pro-HRA scholars submit to the view that HRA’

TuShic[,sr;weué s a weak one. Aileen Kavanagh has questioned Mark

review”34 r??aégg ,ththe HRA as “the weakest of the weak form of judici
' nagh argues that Tushnet has underestimated the

27 .
Aileen Kavz rersl :
anagh, Constitutional Review under the UK Human Rights Act (Cambrides

University Pres )
e $ 2009) at 367 (Kavanagh calls i Lccoun
acy) 8 it the procedural

Richard Be"am' G qer 4
(2011) 9(1) lntcrlﬁaul:,()],nllcal Constitutionalism and the Human Rights At 1998
. us::lljlf)umal of Constitutional Law 86, at 109

Ssell L. Weaver, “The Uni ) ’ by g: The
J Rights j , “The United Kingdom Bill of Rights 1975
ournal of Lay Re In ;l‘he Old World” (2000) 3g3 @) U:] iversit}% b ichiga®

2%

29

N Ibig

32 -
£ Ibid., at 547548
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mative rights construction” tendency of gec

it tion 3 of the HRA.
uqrans 3 sometimes permits “stronger form of displa

Sectionrmally occur in a strike-down j
that P
Hist
Sho\V‘n
deﬁnlng
wl;ic37 One of Kavanagh’s subsequent books® has branded

o
an

or . cement”*® than thoge
udicial review system like

en respectful to the Court’s views and
clear inertia to expressly overturn Judicial positions, 36 Thus, if the

feature of a weak form of judicial review is the relative ease with
 legislature can overturn judicial decisions, that doeg not happen in the

the HRA even as
that invests in the UK Supreme

ally the UK parliament has be
or1ce

qtrenched constitutional bill of rights”3
(&

¢ a constitutional power of judicial review akin to that of the US.
Cour

This, however, is not to say that Kavan

Stitu{ionality review out of the HRA, W
Ci?ual outcome of a dialogue that serves no
a

agh is digging a strong form of
hat Kavanagh emphasises is the
less than any strong form of the

udicial review found in- written constitutional systems like Bangladesh.
'mdlvm h sees democratic legitimacy in HRA’s deferential approach.®® She
Ka\a::sg judges’ independence and insulation from politics as a quality of the
alsoc:ss She argues that the HRA’s Dialogic Model calls for balancing
g?t)weer.l the transformative power of section 3 and t.h'e incomp'at'ibility iiglnal
of section 4. Judiciary’s choice is controlled by if.s “al?lhty and w1111n.gness to
take any of the paths. Section 3 could be used in a rlgbts construction process
to which the legislature usually acquiesces. While this constitutes a dialogic
process between the institutions, it might, however, be problerpatlc to carry _the
dialogue indefinitely. This is where Kavanagh 1'.esorts to sect{on 4 declaration
of incompatibility.** Like Kavanagh, Tom R Hickman also views the HRA as
a “strong form” dialogue where section 3 will noth rea'd minimally so as t:
favour the use of section 4 declarations maximally. Nexther w?uld section
be read maximally so as to achieve universal convention compliance.

th

Once a declaration of incompatibility is made, the “institutional dialogue

“nsues, and the government, parliament and its comrpittees tdalis Jh:xb;t&r;
erefrom. Janet L. Hiebert’s “Parliamentary Protection Mode P

T ——

J . . —And
* Mark Tushnet, “New Forms of Judicial Review and The Persistence of Rights — An

35

36
N
EH]
39

41
R
5]

i 0; Mark
Democracy —Based Worries”, (2003) 38 Wake Forest Law Reﬁﬁﬁfrls?iya l‘,ffss, 2008)
-Tushnet, Weak Courts, Strong Rights (Princeton: Princeton
at 28,

iew’ fThe UK
Aileen Kavanagh, “What's so weak about ‘Weak-Form Review’? The case o

: itutional Law
Humap Rights Act 1998” (2015) 13(4) International Journal of Constitutio
1008, at 1079,

Ibid,, a1 1025.76,
Ibid,, a1 1079,
Kavanagp (n 27),
id., at 294, 307.
bid,, at 196,
Bid., a1 237, 263,
‘., at 169.17g
To !

: itutiona
Ri;llltl:\' Hickman, “Constitutional dialogue, constitutio

| theories and t!\o Hluma.n'
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how the HRA's inter-institutional dialogue works. Hicbert argues thq¢ n
strong show of backbench autonomy and non-partisanship®® within the Join¢
Committee on Human Rights (hercinafter JCHR) has placed it in a positjop of
“Parliament’s de facto legal adviser on human rights”.*® JCHR oversees the
governmental vetting process of laws and also the government’s response ¢
any incompatibility declaration under section 10 of the HRA.*" His claborate
analysis of the JCHR's contribution in thec House of Commons deliberation
and House of Lords’ judicial intervention into counter-terrorism?s and
immigration and asylum bills*® shows that JCHR has emerged as a very
significant contributor to the HRA’s dialogic project.*®

2. THE MONOLOGIC JUDICIAL REVIEW IN BANGLADESH

Judicial review power in Bangladesh is apparently a “strong form”>! ope,
The Constitution of Bangladesh does not expressly designate the Supreme
Court as the guardian of the Constitution. Judicial review is rather based on a
combined reading of articles 7, 102, 44 and 65 of the Constitution.>? It extends
to individual fundamental rights review, adjudication of collective socio-
economic rights or public interest under the guise of an expansive fundamental
rights reading, constitutional and common law review of administrative or
executive actions, constitutional review of statute laws and also the basic
structure review of constitutional amendments.

So far as statutory construction is concerned, it has been a rule that
Bangladeshi courts do not question the intent or wisdom of the legislature. The
courts also cannot issue mandamus upon the legislature to legislate on a
particular topic or in a particular way.>> While challenging any laws passed by
the legislature, the government of Bangladesh is represented by the Ministry of
Law — who is made a party to the suit. The Parliament not being a party to
the constitutional challenge, any deceleration of invalidity does not attract the

# Janet L. Hiebert, “Parliament and the Human Rights Act: Can the JCHR help

t]'acili;a;e a culture of rights?” (2006) 4(1) International Journal of Constitutional Law
, at 2-3,

43 Ibid., at 16.
46 Ibid., at 22.
47 Ibid.

48 Ibid., at 28-30.
49 Ibid., at 31-35.
0 Ibid., at 36,

*!" Ridwanul Hoque, “Constitutionalism and the Judi
Khilnani, Vikram Raghavan, and Arup K. Thin
Constitutionalism in South Asia (New Delhi: Oxford
307-308.

Jamil Hug v. Banglades y E i
( gz::gla ggs ﬁ), angladesh, 34 DLR (Appellate Division of the Supreme Court) 125

Secretary Ministry of Finance v, Mast i
Supreme Court) 104 (BangladeSh).s ¢r Hossan, 2000 BLD (Appellate Division of the

ciary in Bangladesh”, in Sur_mil
wengadam, eds., Comparative
University Press 2012) 303, at
52
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parliament ipsofa('rf) in the scene, It is generally understood that law declared
invalid or unconsntut'imml loses its force from the very moment such
Jeclaration 1s made without waiting for any positive action of Parliament.
Though such incident is unheard of so far, it is not clear what could happen if
Parliament expressly refuses to accept a judicial invalidation and re-enacts the
same law after the court invalidation. Though there is a prohibition on the
legislative judgment, it is not clear whether this prohibition could prevent
parliament from passing the same law or constitutional amendment
invalidated by the Court. Discussion on the Sixteenth Amendment of 2016
will show the complexity of this situation.

In Bangladesh, Parliament’s relation with the judiciary has been tested in a
series of cases where the day to day political feuds among the government and
opposing parties were dragged to the Supreme Court. Put in a zone of utter
discomfort, the Supreme Court of Bangladesh came out with inconsistent
positions over the Parliament’s internal proceedings and parliamentary
privileges. While the general trend has been deferential to the autonomy of
Parliament, the Supreme Court has occasionally shown its readiness to
intervene in parliamentary proceedings related matters particularly where any
constitutional question was asked.** While judges in Canada and the UK are
frequently called to parliamentary committee hearings and tend to answer to
the calls, Bangladesh has not fostered any culture of judges being called by and
answering to, Parliament or its committees. The speaker in his/er turn does not
answer to any summons of the Court.>® As will be seen later, this reality of not
having a conversation culture explains why the Parliament and judiciary
remained two distant, reactionary, and combative siblings.

The Democratic Dialogue model, it will be argued, has significant
relevance for Bangladesh because of two aspects of Bangladeshi judicial
review which go beyond the US styled judicial review of statute laws. As
mentioned earlier, though the fundamental rights review of statute laws
involves a rather straight forward testing of constitutionality, amendment
reviews and collective rights reviews have been problematic. First, the
Bangladesh Supreme Court has endorsed the public interest litigation
jurisprudence of the Indian Supreme Court that allows it to read the
individual fundamental rights — e.g., the right to life’® — in an expansive way

% In Anwar Hossain Khan v. Speaker, Jaya Sangsad, 47 DLR (High Court Division of
Bangladesh Supreme Court) 42, Rafique Hossain and Alauddin Khalid v. Speaker, 47
DLR (High Court Division of Bangladesh Supreme Court) 361, Khandker Delwar
Hossainv. The Speaker, 51 DLR (High Court Division of Bangladesh Supreme Court)
1 and The Special Reference No I of 1995,47 DLR (Appellate Division of Bangladesh
Supreme Court) 111 cases, the continuous boycott of parliamentary sessions and
MPs’ en masse resignation therefrom was disputed. The Court took a position that
internal proceedings of Parliament doctrine in itself might not be enough to exclude
the court’s jurisdiction if an allegation of violation of specific constitutional provision
(e.g., 90 days consecutive absence rule or the Speaker’s responsibility to notify the
members’ resignation to the Election Commission) were involved in the dispute.

Khandker Delwar Hossain v. The Speaker, 51 DLR (High Court Division of
Bangladesh Supreme Court) 1. |
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to address certain social injustices invading thg peoples’ socio-economic and
collective rights. This has dragged t!lc Court in the arena of GOVer'nm'cpta]
policies and polycentric decision making. It hl}S bccq argued thaf the Judiciary
is thereby travelling to an arca unsuitable for its genius and seeking to enforce
“a government by court”.*’ Secondly, th'c Bungladcsh' Supreme Court hag
adopted the so-called basic structure doctrine of the Indian Spprcmc Court to
invalidate even constitutional amendments passed by parliamentary super-
majority. In this area of judicial review, the cour'ts face — apan:t from counter-
majoritarian difficulties — an additional accusatxop of promoting a de'ad !land
rule. According to this critique, a court striking down a constitutiona]
amendment by reference to some so-called basic, pre-fixed and perpetual or
eternal principles of the original Constitution essentially locks the generations
of citizens to some potentially outdated and outmoded ideas of the past,’?

(@) Fundamental Rights Review

In relation to the enforcement of fundamental rights guaranteed in Part TII
of Bangladesh constitution, article 44 mentions that citizens aggrieved by the
violation of their fundamental rights would have a right to move the Supreme
Court with a writ petition. Upon receipt and consideration of such a
complaint, the High Court Division of the Supreme Court may conclude that
there have been no other equally efficacious remedies available for the
petitioner and hence issue directives or orders against “any person or authority
including any person performing any function in connection with the affairs of
the Republic”.> Scope of striking out statute laws' for contravention of
fundamental rights is based on Article 26(2), ‘which declares such laws
unconstitutional. In fundamental rights cases, the Court has invariably applied
a strict scrutiny test and declared discriminatory laws, laws capable of being

used in a discriminatory way in the absence of detailed guidelines,®® laws
seeking to ex post facto criminalise something,’! laws involving legislative

% Muhammad Mahbubur Rahman,

“Right to Life as a Fund ight in The
Constitutional Framework of India ndamental Right in

» Bangladesh And Pakistan: An Appraisal” (200
17(1) The Dhaka University Studies, Part-F 143, an: An Appraisal” (2006)

Ridwanul Hoque, “Judicialisation of Politics in Bangladesh”
Madhav Khosla, c@s., Unstable Constitutionalism. iaw
(New York, Cambridge University Press 201 5) at 261,
M. Jashim Ali Chowdhury and Nirmal Kumar Saha “Amend '
t Power in
Bangladesh: Arguments for the Revival of Constitution el "
Indian Journal of Constitutional Law 38, onstitutional Referendum (2020) 9
Clause | of Article 102 of the Constitution ine: ‘ -
minlaw.gov.bd/act-367/section-24659.html. - Bangladesh, Wi oAy e
Dr. Nurul Islam v, Bang

- Court); Muhibur Rhaman Manik y, g
61

' Article 35(1) of the Constitution ' '
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62 T
judgement,”™ etc., unconstitutional. In such cases, the government and

parliament reacted to the judgment by taking appropriate steps.

To take an cxam.plc, in Dr. Nurul Islam v. Bangladesh, 1 BLD (AD) 140,
the petitioner was given a compulsory retirement under Section 9(2) of the
public Servant (Compulsory Retirement) Act, 1974. No reason except that he
had completed 25 years of service was assigned. Dr. Nurul Islam challenged
the validity of Section 9(2) on the basis of Articles 27 and 29 equality and non-
discrimination clauses of the Constitution. As a matter of fact, at the time of
Dr. Nurul Islam’s compulsory retirement, there were at least 34 doctors who
had completed the age of 25 years in service. But the government: chose the
petitioner only to send to compulsory retirement. It was argued that section
9(2) of the Act lacked guideline to exercise power and allowed the government
to choose and pick any public servant they target.®® The Court could not find
how or on what principle a government servant, out of a group of so many
others similarly placed like him, could be selected for such compulsory
retirement.** Accordingly, section 9(2) was declared unconstitutional.®® Eight
months after the decision in Dr. Nurul Islam, section 9(2) was amended by
Parliament. A new phrase “public interest” was inserted in section 9(2), which
was to be used as the sole guiding principle for exercising such power.

Parliament however did something extra. It inserted a retrospective
validation clause in the 1974 Act that would validate all previous retirement
orders, including Dr. Nurul Islam. This again being challenged in Mofizur
Rahman v. Bangladesh, the Court, though acknowledged the Parliament’s
power to pass retrospective laws,®® held that Parliament could not pass a
legislative judgment by merely declaring that something done in the past were
validly done despite a judgment of the Court to the opposite. As Shahabuddin
Ahmed J. argued, “[T]he legislature cannot reverse or set aside the court’s

the offence. Article 35(1) of the Constitution, occurring in the Fundamental Rights
part of the Constitution prohibits ex post facto laws in respect of criminal punishment,
Sheikh Hasina v. Bangladesh, (2008) 13 BLC (High Court Division of the Supreme
Court) 121. The Appellate division however controversially narrowed down the rule
by Bangladesh v. Sheikh Hasina, (2008) 60 DLR (Appellate Division of the Supreme
Court) 90. Based on the mere text of Article 35(1) of the Constitution, it found that the
prohibition as to operation of ex post facto laws concerned only with ‘conviction® or
‘sentence’, not the ‘trial’ of the offence concerned

Thereisa limitation on the power of the Parliament to pass ‘legislative judgments.’ It is
a well-established judicial principle that the legislature cannot make direct inroad into
the judicial power of the State, When the court declares a law to be invalid, Parliament
cannot pass a law declaring that judgment to be invalid or that the action taken under
the invalid statute shall be deemed to be valid retrospectively. Mofizur Rahman v,
Bangladesh, 34 DLR (Appellate Division of the Supreme Court) 321,

Dr. Nurul Islam v. Bangladesh, 1 BLD (1981) (Appellate Division of the Supreme
Court) 1 [35].

Ibid., at [42],
Ibid,, at [87).
Mofizur Rahman v. Bangladesh, 34 DLR (AD) 321 [22].
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can render the judgment, order or (dccrcc
Is of objection raised by the court”,”

While the Parliament was seen responding (0 ‘/)"- N’”f,‘/ ./.v/mn, such

: ; R :non. There are many cases where the

responsiveness is not a regula phcnnmc'n-( dations on nesre:
Supreme Court came out with specific recomme y lu y 'l"l' . “ ary
amendment in laws and sometimes even with qlmhl-c;,llff a lwcrlguu'cmcs,
Parliament has refused to act and amend lh(‘: laws according y l(),takc an
example, marred by continuous allegations of cus'zloidlul.dlo]ftu.r't,l (u;)(. Fbl:lsc of
police power, the Supreme Court issucd' some specific glfl clines to A'(, 'o ()ng
bv the law enforcement agencies during arrest and remand of suspects in
Bangladesh Legal Aid and Services Trust v. Bangladesh, 55 DLR (?()93) HCD
363. The court emphasised the importance of amendments in criminal la\‘ys
concerned and awaiting the amendments, ordered t.hc ob.scr\{ancc of its
guidelines as a matter of law. The Court formulated similar gu1dc]m'cs again in
:Saiﬁz::alrzalt v. State and others, 56 DLR (2004) HCD 324. Thc‘Parllamcnt has
not responded to the suggestions yet. In the absence of legislative response —
positive or negative, judicial guidelines remain in force as soft quasi-legislative
guidelines.®

judgment, order or decree but it
redundant by removing the grounc

(b) Fundamental Principles of State Policy Review

If the parliamentary reaction to the Court’s fundamental rights
jurisprudence is mostly of indifference, socio-economic or collective rights
jurisprudence of Bangladeshi courts has generated some indirect and deferred
reactions from Parliament. However, the process has failed to engage the
Parliament in an institutional and dialogic exchange with the judiciary.

The Court’s initial attitude towards the collective rights placed in the non-
justiciable state policy part of the Constitution was largely deferential. The
Supreme Court usually refused to invalidate laws inconsistent with
fundamental principles of state policies holding that those are not judicially
enforceable. Two cases from this period deserve special mention. In Sheikh

a law disqualifying the defaulters of bank

ATM Afzal preferred the question to be answ :
ered b arlic
people, not by the Court: ed by the Parliament to the

I do not think that this Court has any duty under the Constitution to

zgtciizn:):llc;fd aasdt‘;lccl-as to what the Parliameny should or should
Consu'iution ﬁ willwb :‘W enacted by it is within (he bounds of the
' ¢ upheld by (his Court, but if the law is

7 Ibid,

% Abdullah A] Faruque, Analysis of De

Detention in Bangladesh, (Nationg l;f::ls.,:,: "/R' !/:l¢- Higher Judiciary on Arrest and
1Bhts Commission ‘of Bangladesh,

January 2013), Online: http://nhre

gov.bd/page/3a8ecseh 2ot L~P0rlal.gov.hdlts'ilcs default/files/fi ; al.-
sions"/c:200f% 20the%, foégﬁiz‘%‘z_&b(@_ﬁu()d 15ba 1/5 L:: ‘,l\'l,:{l‘;;l:‘:.{;{ll/lczs(/)gl;‘l’}ZP(;)l;t:(:l-
Dctenuon"/o20in%1!08angladcsh_p ", udlclary%200n%20% 20 Arrc;t% 20:,,(1% 20-
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9tl1er\v1se open to.criticism. it is for the Parliament itself to respond
in tlhc manner it thinks best. The new ‘disqualification’ the
Parliament has not attached to persons secking election to it (the
Parlli.m}elll) which means that a defaulter in repaying public money
can sit 1n 11.'“3 House of the Nation with glory but he cannot sit in the
Union Parishad ora local body. The members of the Parliament owe
an answer to this, not the Court, But now that they have declared
Islflm as the State Religion of the Republic by the Constitution
(Eighth Amendment) Act, 1988, I shall content myself by reminding
them two verses from the Holy Koran:

2. Ye who believe why say ye that which ye do not?

3, Grievous]y odious is it in the sight of God that ye say that which
ye do not. (Sura: Saff, Verse: 2 and 3)%

Next, Kudrat-E-Elahi Panir and Others v. Bangladesh, 44 DLR (AD) 319 was a
challenge to abolishing a democratically elected local government body called
Upazilla Parishad and replacing it with bureaucratic officials. The Court
found that democratic participation in local government being a Fundamental
Principles of State Policy was not judicially enforceable.’® Justice Mustafa
Kamal explained:

A hypothetical question has been asked. Parliament passes a law

which glaringly violates and flouts a fundamental principle of state

policy, and if its vires is challenged only the ground of inconsistency

with principle and with no other ground whatsoever, will the high

court division declare or not declare the law void? It is a madness

scenario. The learned counsels could not show any such legislation in

this subcontinent, but suppose Parliament is struck with such

madness, is the High Court Division in its writ jurisdiction the only

light at the end of the tunnel? What does public opinion, political

party and election do if Parliament goes berserk?”’

In this case, considering some other technical requirement of the
Constitution about local government system, the Court opined that the
government “should” replace the non-elected person by-election “as soon as

possible — in any case within a period not exceeding six months from date”.”
Parliament, however, ignored the suggestion.

Greater potential for democratic dialogue opened up in the mid-1990s
when Bangladesh Supreme Court, influenced by the Indian Supreme Court
started liberalising the locus standi rule and opening up the door of Public
Interest Litigation as a way of social or class actions vindication of peoples’
collective rights.”> The Court’s receptiveness to class action litigations led to

Sheikh Abdus Sabur v. Returning Officer,41 DLR (AD) (1989) 30 at para. [69] (ATM

Afzal J),
Kudrat-E-Elahi Panir and Others v, Bangladesh, 44 DLR (Appellate Division of the

; Supreme Court) 319 at para. [22] (Shahabuddin Ahmed J.).
?: Ibid., at para. [86] (Mustafa Kamal J.).
1bid., at para. [41].

70

Scanned with CamScanner



562 JOURNAL OF PARLIAMENTARY AND POLITICAL LAW (15 J,p,p.L.l

limited enforcement of socio-cconomic rights 'l'c‘”;;d]u.l é" “K: Pr‘mciplcs Of state
policies,™ In a serics ni’cn\'irm\mcnl:.ll IZ'IW Cascs, the up’rcmc Cou'rt has reyq
the otherwise unenforceable state principles into the ful‘1dd‘mcnm‘! rights claim,
of right to life.”® In doing so, the (?nu'rl'llnsul its constitutional “power ¢, do
complete justice™””, 1t has issued prohibitive and mftndutory orders requirip

the government cither to refrain from ('lmng somcthmg or to take approprite
legislative or administrative actions in certain arcas. Though the courts’
structural orders” have opened up scopes of back gnd.forth bc(tWCcn the
Exccutive and judiciary, the “much-needed democratic dialogue””’ between
Parliament and the judiciary remained absent. Thgl‘xgh.thc Par‘liamcnt later
endorsed the Supreme Court’s public interest litigation activism in the
environmental field by recognising the assurance of pollution-free
environment as a state policy,’’ this would perhaps qualify as a delayed

™ Dr. Mohiuddin Farooque v. Bangladesh, 49 DLR (Appellate Division of the Supreme
Court) 1; National Board of Revenue v. Abu Saeed Khan, 18 BLC (Appellate Division
of Bangladesh Supreme Court) 116.

* Chairman, National Board of Revenue v. Advocate Julhas Uddin, (2010) 15 MLR
(Appellate Division of Bangladesh Supreme Court) 457, Major General KM
Shafiullah v. Bangladesh, 2009 DLR (High Court Division of the Supreme Court)
340. Also see, Muhammad Ekramul Haque, “Legal and Constitutional Status of the
Fundamental Principles of State Policy as Embodied .in the Constitution of
Bangladesh™ (2005) 16(1) Journal of the Faculty of Law 45; M. Jashim Ali
Chowdhury, “Does inconsistency with Fundamental Principles of State Policy
invalidate a Law?” (2009) 5 BRAC University Journal 71; Md. Reajul Hasan Shohag
and A.B.M. Asrafuzzaman, “Enforcing Socio-Economic Rights Judicially: Experi-
ments in Bangladesh, India and South Africa” (2012) 3 Northern University Journal
of Law 87; M. Waheduzzaman, “Economic, Social and Cultural Rights under the

Constitution: Critical Evaluation of Judicial Jurisprudence in Bangladesh™ (2014)
14(1&2) Bangladesh Journal of Law 1,

7* Dr. Moohiuddin Farugue v. Bangladesh and Ors, 49 DLR 1997 (Appellate Division) |
(FAP20 Case), Dr. Mohiuddin Farooque (BELA) v. Bangladesh, 55 DLR (High Court

Division) 69 (Environment Pollution Case); Dr. Mohiudin Farooquee v. Bangladesh,
55 DLR (2003) (High Court Division) 613 (Two-Str ;

. ; oke Motor Vehicle Case); Human
Rights and Peace for Bangladesh v. Bangladesh, WP 139892016 (High Court Division
of the Supreme Court).

"6 Dr. Mohiuddin Farooque v, Bang| '

r. b 104uce V. Bangladesh and others, 48 DLR (1996) (High Court
Division) 438 (Radioactive Milk Powder Case); 4in 0. Shah'fvh Kem(ira & Ors v.
gf;}‘:;:'::"& Z{ u’:“lnﬁ’f’;’(;"-(? N{lLl}_({?ligh Court Division) 358 (Slum Dewellers case);

S . Govt, o rlades o afs
Voyage of Discovery Con angladesh & others, 52 DLR 413 (Gold Leals

' Adv Zulhas Uddin Ahmed & Manzil Morshed V.
Bangladesh, 15 MLR (High Court Division) 2010 (VAT (:n Healtthervices Case).
7 Article 104 of the Constitution o

f l’i H . . 1 (Y
act-367/section-2466,him|, neladesh, online: hitp://bdlaws.minlaw.gov.bd

- ﬂr:'dsg:?bﬁgsczgﬁkﬂi y’e 'C“Cluiming a "Fundamental Right to Basic Necessities of
Tour il or Conﬂilulionalp[,m: ;’;4‘:\;1‘]?324;!01(5)11 in Bangladesh™ (2011-12) § Indian

79 :};?;:ldxl:llll\'{l:’?‘lﬁ; ;!‘IT:;:::& gﬁiﬁce seriously: Judicial Public Interest and Constitu-

8 Article 18A (Protection (2006) 15(a) Contemporary South Asia 399, at 414

and \ .
Improvement of Environment and Biodiversity) Was
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ion 1-at11§r than a dmloguc: The Separation of Judictary case®! constitutes
(he oSt glaring cxamplc‘of thl§ trend.

Around ‘44! .sub’ordmatc :]lldiCiill officers of Bangladesh sought the
Subordinatc J.udlcuu‘)t s scparation from the Executive as per Article 22 of
(he Constitution. Article 22 ‘hup‘pcns to be in Fundamental Principles of State
policy part of tl}c .Con‘stlt'utlon. Until then the subordinate judiciary,
pmicularly the gnmmal Justice courts, were run by the burcaucrats known
qs executive magistrates. A limited number of judicial officers were recruited
by the Public Service Commission to run civil justice administration. Judicial
officers prayed for a mandamus on the government to frame necessary Rules
facilitating the separation. Finding the direct enforcement of article 22
problematic, the Court resorted to a harmonious construction approach to the
Constitution’s overall scheme.®? The High Court Division upheld the petition
and ordered the government to frame rules. The government preferred an
appeal. The Appellate Division meticulously examined various provisions of
the Constitution and the found that successive governments and parliaments
were committing “constitutional deviation” from their obligation to ensure the
dence and separation of judiciary from the executive branch.®® It was
held that subordinate judiciary could be separated through presidential
rulemaking powers granted under article 115 of the Constitution.?® As the
Court was clearly lacking in power to order the Parliament to pass necessary
laws to give effect to the constitutional requirement of separation, it
consciously avoided involving Parliament in this process. It was argued that
the president’s rulemaking power in this regard was independent of
Parliament’s power to regulate the Court by laws.®> The Court, however,
did not brush aside the need for further legislation and constitutional
amendments for further consolidation of the separation. The Court issued
several directions to achieve the desired separation, including among other
things, the framing of Rules, creation of a separate Judicial Service
Commission and a separate Judicial Pay Commission, and the maintenance
of the Supreme Court’s financial independence from the Executive.%

The initial eight weeks’ time given by the Court was ignored. Three
successive governments sought and were granted, as many as twenty-two
extensions over the next 8 years. Finally, an election-time caretaker
government took necessary steps on November 1 2007, Though the Court’s

reaCt

indepen

itution (Fifteenth Amendment) Act, 2011
v.bd/act-367/section-41505.html.

52 DLR (Appellate Division of

inserted in the Constitution by the Constil
(Act XIV of 2011), online: http://bdlaws minlaw.go

Secretary, Ministry of Finance v. Masdar Hossain,
Bangladesh Supreme Court) 82.
Ibid., at [20], [28], [31].

Hoque (n. 79) at 410-411. :
Article 115 of the Constitution of Bangladesh, online: hitp://bdlaws.minla gov.bd/

act-367/section-24672.html.
Masdar Hossain (n. 81) at [32]—{33]
Ibid., at [49]. -
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vonti . mandamus and relentless pursuing forced {hc c»:culllivc b
_‘"““"“““\\‘ ¢ [ dinlogue with the Court, the absence of .lhc.[ arliamen, from,
mm‘s‘(?n\‘t‘.‘“‘(\ll,~(;01:t in :iw fuct that no legislative or constitutional reforp, o
:\lt‘tcg::\:::t(;\ :(\)u consolidate the scpul‘uli(m: "l‘llcI :q'u‘:‘);)‘r‘(ln.\flul; ,j“"“ciury's
institutional separation [rom lI!c hurcuumuc)fnl .‘Ll\l,:' ('1}11 “vl;‘h[ll‘ns “l ’ngrc
“separation™ without suhslunliu! |n'dcpc|‘|(|cncc. -l;’ l"."-h ,lyo | “l“l/ “fmiulns
in charge of the control and discipline of the suh(ﬂ);( inate judiciary, albejt With
the supreme Court’s mere right to be consulted.

ranch

(¢) Constitutionnl Amendment Review

Parliament of Bangladesh is giv%;n plenary |Cgi31“tiVC_P0Wcr88 as well as the
power to amend the Constitution.® Though the CO“SF““PO“ has recognised
judicial review of statute laws, judicial review of a COnstltllllO‘mll amendment s
a contested concept. The original Constitution of 1972 contained no limitation
whatever on the Parliament’s power of amendment. An amendment could be
done through a bill passed by a two-thirds majority of the members of
Parliament. As mentioned earlier, the Constitution provided for invalidity of
Statutes contravening fundamental rights. It was however provided that this
statute law limitation would not apply to constitutional amendments % While
the framers’ intention in keeping constitutional amendments beyond judicial
review was clear, the Supreme court claimed its power of reviewing
constitutional amendments under a so-called doctrine of “Basic
Structures™' borrowed from the Indian Keshabanandha Bharati case.” The
doctrine was embraced by the Supreme Court of Bangladesh in its 1989 Anwar
Hossain Chowdhury case®® The doctrine holds that certain provisions and

principles i itution’s basic structure and are unamendable.

: the Supreme Court could give itself such a
power, especially when amendments are passed by in Parliament through a
special super-majgrity and under its constituent, rather than plenary
legislative, authority % Despite these, judicial review of constitutional

¥7 Md. Milan Hossain, “Se

paration of Judiciary i o g Fan.
dates and Masday Hossain Cage's Direélt(il(l)cmry Booingladesh-Constitutional Man

11(2) Internationa] Journal for Coypy Adn?i?l:iQrsgf)tnsfpumtion Evaluation” (2020)
ArL. 65 of the Constitution of ; ;
367)scction- 2466, 1o Of Bangladesh, opine: http://bdlaws,minlaw.gov.bd/act:
Art. 142 of the Constitution of
367/section-24706 by of Bangladesh, online: http://bdlaws.
Clause 3 of Article 26 of the Congyj
onstityyj i

law.gov.bd/ucl-367/scclion-24574b llllltll:i;on of Bangladesh, onlige: http://bdlaws.min
Salimullah Khan, v ey, Py

v Leviathap i
Structur ' Doctrina a ‘und the Supre . ‘RasIC
Jafar Ulfuh 'I(')::l:lk": (2011) 2Slumford Ullil:r;:':i]lcy JC:L:;m IA?LESSW9 on the B
Judicial Review er unc({eh:la.l.‘lusl}im Alj Chowdhury “g;t: -ufvg‘i e Province of
Bangladesh” (2009) 22 Mat: (:ul(;;)_n of *Bysic Stru;:t rmining th
Anwar Hossqip Ch -

oo of
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Chowdhury and

CLC (1989) (AD) 1,
bi (n, 10),
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amendments has bccq a TUIC rather than the exception in Bangladesh. So far
 the cight constitutional amendments that ar iy o i
out 0 _ , nents that are challenged, the Court has
validated five. All the invalidations have been subject to a varying degree of
stioning from different sides of the argument %% i ying ceg
que s argument,™ The legislative response to
the amendment m\’dllq‘ltlon had been one of acquiescence except in the latest
ipvalidation of the sixteenth amendment, which resulted in an intensely
combative exchange.

The first-ever invalidation of any constitutional amendment involved part
of the Eighth A.mcndmcm in Anwar Hossain Chowdhury (1989). It was an
amendment seeking to decentralise the supreme Court and establishing around
eight circuit benches of the High Court Division. The Court invalidated it
holding thal9 Bangladesh’s unitary character was a basic feature of the
Constitution ¢ and it could not be destroyed by decentralising the Supreme
Court. The decentralisation being a hugely popular idea then, the Court’s
decision was criticised as protectionist and self-serving.”” The 4th Parliament
(1988-1989) and the ruling party — Jatya Party (hereinafter JP) — quietly
submitted to the Court’s view. JP rather tried to raise political capital out of
the judgment by projecting it as a sign of an independent judiciary’s presence
in the country.”® The Ministry of Law reprinted the Constitution by restoring
the former version of the relevant provision.

The fifth amendment was invalidated by a High Court Division bench in
Bangladesh Italian Marble Works Company Ltd v. Bangladesh in 2005.%° The
amendment validated the assumption of power and subsequent activities by
martial law rulers, including Major Zia. This decision came around one year
before the end of the tenure of the 8th Parliament and the then ruling party
Bangladesh Nationalist Party (hereinafter BNP)’s tenure. Major Zia’s Party —
BNP — was the fifth amendment’s direct beneficiary in the late 1970s.
Expectedly, the government reacted fiercely, appealed the decision to the
Appellate Division immediately and secured a stay over the High Court
judgment.'® They, however, could not finish the appeal hearing. Coming to
power in 2009, the government of Awami League (hereinafter AL) withdrew
the appeal. Though the appeal’s subsequent proceedings continued by
allowing 2 BNP leader to be the appellant, the Appellate Division upheld

the High Court Division’s judgment.101

% Ridwanul Hoque, “Can the Court Invalidatc an Original Provision of the Constitu-

tion?” (2106) 2(2) University of Asia Pacific Journal of Law and Policy 13.

% Anwar Hossain Chowdhury (n. 93) at paras. [419], [420].
& Rokeya Chowdhury, “The Doctrine of Basic Structure in Bt‘mgludcsh: From
‘Calfpath’ to Matryoshka Dolls”, (2014) 14 Bangladesh Journal of Law 43.

* Syed Rahman, “Bangladesh in 1989: Internationalization of Political and Economic

Issues” (1990) 30(2) Asian Survey 150, at 154,
o Bangladesh Italian Marble Works Lid v. Bangladesh, (2006) BLT (Special) (High
i Court Division) 1.
Ali Riaz, “Bangladesh in 2005: Standing at a Crossroads
107, at 111.

" (2006) 46(1) Asian Survey
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The seventh amendment v:umjnvn!idntcd byl'thil Cgurt in Siddigye 4 e
. Bangladesh in 2010.'°? This time it demoralised the pohtlcall base of j
\\.rhosekleadef Lt Colonel HM Ershad s?onsorcd the amendment m'thc 19805
Like Zia's fifth amendment, Ershudl s Isevcntt} a'mcndmcnt validateq hi
accession to power and subscqqcnt activities. Tl{ns time as well, thetr.uling AL
government did not appeal the judgmcnt. BNP and J P., howel\éger, Criticised ghe
decision as the unnecessary reopening of foreclosed !nstory.

Invalidation of the Thirteenth Amendment in 2011 wag
controversial. Thirteenth Amendment of 1996 introduced a gyster, of
election time caretaker government. Some have argued that the Supreme
Court was doing the ruling party AL's bidding in prematurely invalidating the
system.'® In a face-saving observation, the Court opined that two subseqyey
national elections could be arranged under the invalidated caretaker
government system beyond which the system would stand nullified,
However, the AL government ignored this observation and ugeq the
judgment as an excuse to omit the caretaker government system immediately
through a constitution reprint.'®

The AL government reprinted the Constitution in so-called compliance
with the Supreme Court’s fifth, seventh and thirteenth amendment
judgments.'®® However, it was seen that the government cherry-picked some
parts of the judgments to ignore in the reprint. Finding it politically
inconvenient to erase the Islamic provisions included by the fifth and
seventh amendments, the AL government’s reprint posed as if those parts were
not declared invalid. The Supreme Court also quietly avoided tussling with the
government further on this. As is seen, in these cases, the Parliament remained
totally sidelined in the reception or rejection of amendment reviews by the
judiciary. It seems that the Parliament was merely following the clue from the
government of the day and leaving it up to the Ministry of Law to reprint the
constitutions as per the Court’s judgments.

Parliament however entered the scene after the controversial reprint. An
All-party parliamentary constitutional review committee was formed which

politically

19V Khondhker Delwar Hossain v. Bangladesh I taliak Marble Works Ltd and Others, (2010)
62 DLR (Appellate Division) 298,

" Siddique Ahmed v. Bangladesh, (2011) 33 BLD (High Court Division) 84.

' Abdul Halim, “The 7th Amendment Judgment by the Appellate Division: Judicial
Politics or Judicial Activism” (2012) The Counsel Law Journal 19.

' Saleem Ullah v. Bangladesh, (2005) 57 DLR (High Court Division of the Supreme

Court) 171; Abdul Mannan Khan v, Bangladesh, (2012) 64 DLR (Appellate Division?
the Supreme Court) 1, l

1% Maximum Ahsan Khan, “Constitutional disaster & ‘Legal’ Impunity: Constit uy:::p.f
amendments in perspective”, Asian Human Rights Commission, onlmii-inexi&
www.humanrights.asia/resourccs/journals-maguzincs/articlc2/spcciul-rep°
tent-rule-of-law-in-bangladesh/04.2/, New

106 . , .o . o s The Dﬂﬂy
M. Jashim Ali Chowdhury, “The dilemma of constitution reprint™, /

op-td
Age (Dhaka, 15 April 2011), online; h-&tp://newagebd.com/ncWSP“P“”
15412.html.
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would work on revision of (]

. Constitution with a view to restore
fundamentals of the original

nstitution of 1972, Admittedly the
committee worked on the reprint and proceeded as if the invalidated fifth,

seventh and thirtccntl} amendments were not in the texts of the Constitution,
Parliamentary committee never reached out for any judicial input in the
process. Later, the Fifteently Amendment wys pnsscd‘in pursuance of the
committee recommendations, lmcrcStingly. there the Parliament officially
endorsed the dm‘“‘i'“c of' basic structure gy g basis of amendment review. A
newly inserted article 78 vaguely provided that basic provisions of the
Constitution will not be dmendable in the fugure, This article also provided a
huge list of' some other specific Provisions which could not be amended in the
fumrc: inn tl}c inclusion of Specific unamendable provisions in the
Constitution  which AT coexistent with unspecific “basic structures”, it
appears that the Parliament aceepted the Court’s right to judicially review
the constitutional amendments which were missing in the original
Constitution. The fifteenth amendment has reserved the Court’s right to

judge future amendments to see whether those implicate any specifically

mentioned unamendable provision OF any other basic structures of the
Constitution. '’

If the fifteenth amendment constitutes th

approval of amendment reviews, the sixteenth amendment presents a strikingly
Opposite position. The Sixteenth Amendment Case'® is 5o far the only incident
of the Court’s f ¢ i i

¢ Parliament’s ex post facto

A Supreme Judicial Council
Constitution (1972) during th
comprised the Chief Justice
and recommend supreme ¢
fifth amendment was invali

System replaced this system of the original
¢ fifth amendment. Supreme Judicial Council
and two other senior judges who would investigate
ourt judges’ removal. As is mentioned earlier, the
dated by the Court. The Court, however, condoned
the supreme judicial council system. This cherry-picking of the system was
criticised as a manifestation of the judiciary’s institutional self-interost. ' The
AL government kept the supreme judicial council system in the fifteenth
amendment. It, however, changed its mind soon after. The sixteenth
amendment was passed to restore the system of parliamentary removal by
the two-thirds majority. This time the Court revolted andl a defiant supreme
court passed a scathing rebuke of the Parli‘mpent. The High Court Division
ruling of May 5 2016 infuriated the ministers un.d MPs, ’l;llc~ I\':lll-?exé
judgement allegedly contained some derogatory remarks on the character an
—_—

gope 1 ituti f Bangladesh: A

100 Dysas “Eternal Provisions in the Constitution o ace

lé:::lta?t?tlio}:?)qnl::% angtg:l dAll?“. in Richard Albert and Bclrénsl lil;\“ruh QOder, ed., An

Unamendable Constitution? (New York: Springer, E(H 82;1(} i '-h'(-;) u'n Dt e
108, dvocate Asaduzzaman Siddiquiv. Bangladesh, 2012 CLC (Hig

Supreme Court) 41, “Advocate Asaduzzaman
109 ; ; Nirmal Kumar‘Suhu. . ok ran i (0

M. Jashim Ali C'howld hg% ‘;::gcsh’s Dilemma with Judges ]mpmrct‘::‘r‘lm'}t ut(-lolm

gzg?gg:ll‘;alrs:t?\%lzdgg;;ilt‘uignul Law and Administrative Law Quarterly 7, -
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disposition of the Pu_rlim_ncm n?(;m‘bcr;in Ect'}cmli and t_his Look the ,
o ( direct institutiona con 1031 ation 1ctwc-(,.n.thc Py
‘”'m‘mm\‘,g\- scrambled the floor and aired heavy criticism of ¢}
E.:T::M to \s1;bmit itself to (h? Parliament’s .rcmovgl power,'10

The High Court Division judgment was lmmcc’lmtcly appealed g4
the Appellate Division fC,iCClC.d. !hc EOVC"“',"CN s appeal on Jy]
Another round of infuriated criticism ensued in .th.c.ﬂoor of the Ho
9 1017. Full-text judgement of the Appellate Division came out ¢
jb] 7. While the High Court Division’s comments were already fye
the opinion of the Chief Justice himsclf.was full' of attacks on th
and morale of Parliament. This put him in a straight hot seat. He was accuseq
of bias''". and a demand for his resignation started to echo in the politica]
spectrum. While the AL government was prep?,ring for a review Petition
against the judgement,''? Chief Justice S K Sinha declared the sixteengy,
amendment dead and hurriedly called a meeting of the Supreme Judicia]
Council within two days of the publication of the full-text verdict, Thy
mecting adopted a Code of Conduct for the higher court judges.''* In reaction,
the offended lawmakers called the government to refuse compliance of the
Appellate Division verdict through constitution reprint. On September 13,
2017, Parliament unanimously passed a resolution for taking “proper” legal
steps towards cancelling the verdict and expunction of the Chief Justice’s
“unconstitutional, objectionable and irrelevant” observations therein.!!* The
Parliament’s combative engagement with this amendment is anything but a
dialogue. Scenes changed swiftly after that and, by November 11, 2017, Chief
Justice Sinha was forced to leave the country “for treatment” and later
resigned as the Chief Justice.'!®

E’ainst and
Yy 3, 2017
use on JUly
f.l AuguSt I
ling the ﬁre:
€ politiciang

19 Ashutosh Sarkar and Shakhawat Liton, “JS’s authority to impeach SC Judges:
Bangladesh High Court scraps 16th amendment to Constitution Govt to appeal”, The

Daily Star (Dhaka, 11 November 2017), online: https://www.thedailystar.net/
frontpage/hc-scraps-16th-amendment-1219480.

"' Nazrul Khasru, “Justice Sinha’s ‘Broken Dream’: A Death Knell of the 16th
Amendment Judgment”, Bangladesh Law Digest Blog (11 December 2018), online:
http://bdlawdigest.org/justice-sinhas-broken-dream.html.

"% Ashutosh Sarkar, “Chief justice steps down”, The D aily Star (Dhaka, 12 Novem®<r

%2;‘97%'1 9°“li“°1 h'»ll’ﬁf//WWW.thcdailystar.net/frontpage/chief-justice-steil"do“m'

"'* Tribune Report, “Supreme Judicial Co
of cqnducl", The Dhaka Tribune (Dha
!cambunc.com/bangladesh

. Judgcs-gcl-code-conducl/.
New Nation Report, *Js Will Agai i w Mo

: gain Pass 16 ent”, The New . Gl
gDhi?:a: 3 August 2017), online: hltp://theduilynt:wﬁ::i%‘:sg;nllncws/ 143137/]5'“““

. Dga; Rpass-l6‘Eh~amendmem.hlml. )
DS, Report. Ay L4cal of CI's remarks”, The Daily Star (Dhaka, 22 AVSUS! oD
August 2017’)- D Seaders now calling for CJ to step down”, The Daily Sta" © :: s h°
leavescountr.” T Bpfm. Lam completely well, says Chief Justice SK 317 fju

steps down” T - dily Star (Dhaka, 13 October 2017); D.S, Report, “CHeS 0

» the Daily Star (Dhaka, 12 November 2017); D.S. Report “For®

uncil reinstated, SC judges get their own i{oh(iic
ka, 03 August 2017), online: http:/WWW:
fcourt/2017/08/03/supreme-judicial-council-reinstd
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Review petition against the Appellate Division
The AL government has no(. reprinted the Con
cighth, fifth, seventh and thirteenth amends
Justices also did not call any meetin
the opinions are divided on the ex
some argue that pending the revi
hold the ground, and others

judgement is still pending,.
stitution as per the traditions of
nent judgments, Subsequent Chief
g of the Supreme Judicial Council, Now,
act status of the sixteenth amendment. While
CW petition, the Sixteenth Amendment should

nd, argue that sixteenth amendment is no more the
part of Constitution as per the trends of eight, fifth, seventh and thirteenth

amendment cases."'® The third opinion is that currently, there is a vacuum of
law regarding judges’ removal. This argument was pleaded in a contempt of
court-related case later to which the Court did not give any clear answer,!'” On
a subsequent occasion, three judges of the supreme Court facing misconduct
charges were instructed by the thep Chief Justice to refrain from their

respective benches. It was not clarified whether the Supreme Judicial Council

would investigate them or whether they be subjected to the parliamentary
removal process.'!®

3. COULD THE DIALOGIC MODEL BE APPLIED IN
BANGLADESH?

Now the question is how and why the Charter and HRA’s dialogic model
could be relevant for Bangladesh. While Bangladesh’s judicial review premise
is clearly a combative and non-cooperative one, does she have any prospect for
the system’s dialogic transformation? Careful observations of some
undercurrents in Bangladesh’s judicial review systems seems to indicate
some leeway. [ may try to build a case by drawing analogical comparison with
some commonwealth jurisdictions like Hong Kong, Singapore, Malaysia, and
India. However, in doing this, I must face some credible objections against
‘over generalisation’ of the dialogic premise and respond why those should not
stand in the way of my basic arguments.

; »” ; ber 2017). For a
uit: BNP, No pressure: AL”, The Daily Star (Dhaka, 12 November 2017).
gompendium ofpall the news on this incident, online: https://www.thedailystar.net/
tags/chief-justice-surendra-kumar-sinha. . .
- s ” line (New
s ib, “B¢ h: Judiciary v. Parliament ) The Hindu, From_ te (Nev
g:lrlrcl)ionl ?;bdgﬁ stB.;.i(x)1 lg;i)ldf)snlinc: httPS):/ / ffo“m"e'““’l"“d‘."mlm/ :or]l(d;;‘g;m:‘/i{::?;
I . el .ece. The later argument is also backed by relia
s par],amc}nt}(artg‘cz?t?j‘:igﬂ e\;?)ich requires Parliament to ‘act in tuc.i of lt}'c
(sm artlcleC1]2 t? Stc: I(\;/I Rafiqul Islam, “Judging apex judges by purlmrll.wn't.g::m:./;
The Daily Star, Lew and Our Rights (Dhaka, 18 July 2017, i i
wv:w?géé}ai‘lg;gtra;r n:t/lalw-our-righ15/'“‘”“’“"i°"/jUdg'm""'up‘m"“dg':s-mr
ians-1434616. s » of contempt law" Dhaka
" tence of contemp
|} [ G i t hears argument Over ex1s e tegor-
Tribun  (Dhaks b 9014y, online: hitps://www.dhakatribune.com/uncategor
e a, ‘

d/2014 i -C -law.
i ars-i (-over-existence-of-contempt
ized/2014/03/10/high-court-hears-argumen e e Dk

me Court” X 1 ]
N XBS Regg lr;’)“A f’a:lt: hh%fpg?/r/ttg:nse‘\?sl:ﬁct/ bangladesh/court/catch-22-supreme-court
ugust , online: '
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(@) ‘Dialogic’ Judicial Review in Some Commonwealth Jurisdictiong

The Dialogic formulation has been udv:oculcd an arrl‘fly Qf fllvlcrsic lega
systems.'"” Yap Po Jen has studied three Asian common law _]%II'IS_d{CllOns i
Singapore, Malaysia, and Hong Kong — who "cl’m‘?cml“fcalf J‘L‘l(::f"al Teview
systems. Po Jen argues that these courts ha}vc lcngdgct‘lq cl‘ ‘t m.dlalo.gm
review™ via the application of some Sllb-COIISlIlllll()llifl doc:tr‘mc?zgkc signallin

sationality rather than declaring straight invalidit and del:
of unconstitutionality rather than declaring bllcllb_ Ys 'd delayed
declarations of invalidity by keeping the matter in I}OId and allowing public
momentum to gather, etc.'*" If Po Jen's mere signalling or deferred declaring
of invalidity is a thinly veiled dialogue, Bangladesh Supreme Court’s decision
in cases like Mukhlesur Rahman, Sheikh Abdus Sabur anld. Kudrat Elahi Paniy
seems to pass the test. Also, the Supreme Courf’s position about applying
international customary and treaty law obligations of Bangladesh would
potentially pass the sub-constitutional dialogue test. HM Ershad v. Bangladesh
was a case related to the petitioner’s right to leave and enter the country freely
without his passport being unlawfully held by the government. The petitioner
was relying on Article 13 of the Universal Declaration of Human Rights 1948.
Granting him the remedy prayer for, Justice BB Roy Chowdhury held as
follows:

The local laws, both constitutional and statutory, are not always in

consonance with the norms contained in the international human

rights instruments. The national courts should not, I feel, straight-

away ignore the international obligations, which a country under-

takes. If the domestic laws are not clear enough or there is nothing

therein, the national courts should draw upon the principles

incorporated in the international instruments. But in the cases where

the domestic laws are clear and inconsistent with the international

obligations of the state concerned, the national courts will be obliged

to respect the national laws but shajl draw the attention of the
lawmakers to such inconsistencies. 22 (Emphasis supplied)

'Likc Yap Po Jen, Rehan Abeyratne and Didon Misri took upon the
Indian system as a potential candi

Sys date for dialogic judicial review. Abeyratne
anc! .Mlﬁglz - that the Indian Supreme Court’s socio-economic rights
activism = — which has been fully endoysed by Bangladesh Supreme Court —
mv:t‘cs a dialogue between the Court and other coordinate branches. This is
particularly true when the Indjan Supreme Court draws different quasi-
legislative guidelines to remain in foree until Parliament attempts legislation in

19 Yap Po Jen, Constitutio
2015) at 80-86.

120 Ibid., at 88-89.
20 1bid., at 101,

122
HM Ershad v, Banglades) y ivict
Roy Chowdhury 1, " 1T Appellate Division Cygeg (2005) 371 at para. [11] (BB

123

Rehan Abeyratne and Didon Mjgpi « _
Constitutional Dialogye i ?:41 (:‘i‘;:' Szeparatlon of Powers and The Potential for
Comparative Law 363, at 3 (2018

71376, ) 5Q2) Journal of International 8ad,
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hat arca.'”? Abeyratne and Misri present the Indian Parliament’s response on
ceveral occasions, €.8., enactment of the Protection of Women from Domestic
violence Act flS.CXilm.Plcs 01" constitutional dialogue ensuing from judicial
activism. If this is a Ylilblc sign of the much-expected dialogue, Bangladesh
supreme court’s environmental rights review could be a stepping-stone
towards that dlrcctlor}. Afs mentioned carlier, the right to environment found
its place in the Constitution through the Fiftcenth Amendment.

As regards the Indian Supreme Courts’ basic structure jurisprudence,
Mark Tushnet and Rosalin Dixon argue that the capability of the Parliament
1o respond to such decision through further amendment shows a weakness of
the review loasnd {lon-penultimate of judicial ruling on constitution
amendment. = While this may signal a Charter and HRA like dialogic tune,
the Indian Parliament’s response to amendment nullification has not always
been coherent. On occasions, the Indian Parliament promptly neutralised the
Supreme Court verdicts through fresh constitutional amendments. 2 On some
other occasions, the Indian Supreme Court nullified the reactionary
amendment again.'*” If the non-penultimacy of judicial opinion is a
hallmark of dialogic review, Indian Supreme Court’s amendment review
might be combatively dialogic. Bangladesh’s amendment jurisprudence is
however exceedingly complex. While the legislature acquiesced on fifth,
seventh, eighth and thirteenth amendment reviews, it was fiercely combative
over the sixteenth amendment review. Even in the sixteenth amendment, the
Parliament has not penultimately and decisively spoken over the Court’s
decision except those verbal rants against the Court in the floor of the House.
Again, if we take the Fifteenth Amendment’s endorsement of basic structure
doctrine as a sign, the Parliament has ex post facto endorsed the Court’s claim
to review constitutional amendments. In that sense, unlike India, Bangladesh
Supreme Court’s amendment review is antagonistic if not combative.
However, this is not to claim that signs are not there for a possible dialogic
discourse in the future.

Despite the Constitution’s strong exposure of the power, the advisory
jurisdiction of the Supreme Court has remained grossly underutilised.!?

1% Vishaka and others v. State of Rajasthaﬁ and others, AIR 1997 (Supreme Court of

India) at 3011. il titutional
125 i i “Weak-form review and its constitutiona

Mark Tushnet and Rosalind Dixon, ; , .

relatives: An Asian perspective”, in Rosalind Dixon andbil_‘cilm - 2‘8?2;1?‘5{ fg-;'.

Comparative Constitutional Law in Asia (Eqwardngiﬁiilgr?glllllsl'sszlrl(%ng-fornl versus

Rosalin Di “Creating dialogue about 80ci0-€CO . - i ey

W::lil-lf'rcl)r?rll’fi?lrcll,iciglr?evie&/ revisited” (2007) 5(3) International Journal of Constitu

tional Law 391. — "
. “ _Tudicial Review, & Constitutional Supremacy
" Chintan Chandrachud, “Nehru, Nogc;‘r?zﬁlzall\dministmtivc Law 45, at 50-52.

(2018) 2 Indian Journal of Constitu . st mavlew® (2 73
127 Swati)Jhaveri “Interrogating Dialogic Ehc%rlul:s of Judicial Review™ (2019) 17(3)
Py Constitutional Law 811..
International Journal of ey of constitutionali

128 , n : journ
S. M. Masum Billah, **Making the ) o 1Iniversity Law
Jurisdiction’ a catalyst?” (2008) 19(1) Dhaka University

sm smooth: Is ‘Advisory
Journal 131, at 159-160.
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During the fifty ycars of Bangladesh’s existence, the jurisdiction wyg
only twice. On both the occasions, despite some US styled strop ,‘“rcs(?r'tcd
question” arguments in favour of declining the requests,'? the Sllprcmpol”lcu]
did not shy away from coming to the aid of the government and p“”ian: Coury
the Special Reference No 1 of 1995, the Supreme Court clariﬁcc(? tIn
constitutional consequences of the resignation of 147 opposition Mg bthc
of Parliament from the House and helped the legislative branch avr:.dcrs
constitutional vacuum in its functioning. In the Special Reference No | leo(}(a
the political government and peoples’ representatives in Parliament e 9,
extreme pressure from the military to try Bangladesh Rifles (BDR) ed
currently the Border Guards Bangladesh (BGB) mutineers under martig] 1;
courts. The 2009 mutiny within Bangladesh’s border force left around‘z
hundred military officers killed, and the furious military force was vying for 3
harsh and immediate justice under military tribunals. The Supreme Coyrt
helped the government and the Parliament by favouring regular crimipg]
Court and fair trial standards. Accordingly, the BDR Mutiny Act 2009 was
passed, and the trial was conducted under normal criminal court process.* If
the two advisory opinions of the Supreme Court of -Bangladesh are any
indication, it may be argued that there is a very rich constitutional potential

for wider acceptance of a dialogic judicial review framework.

(b) ‘Over generalising’ the Dialogic premise?

While advocating a broader acceptance of the dialogic model for
Bangladesh, it must be noted that there is a risky tendency of overly
generalising the model. As shown in Part I, the model is not asserted
coherently even in Canada and the UK. Hogg and Bushell agrees that the
dialogic theory has not been consistently used by the Canadian Supreme Court
in some so-called “second look cases” where the court was asked to review the
validity of laws passed to replace a law earlier declared invalid by the court.
Sometimes the court acquiesces to the legislature by saying that dialogue did
not mean judicial penultimacy in legislative policy making. Some other times,
the court invalidates even the second law saying that dialogic theory cannot be
applied to force it to blindly accept the good faith defense.”!

Similarly, Aileen Kavanagh in the UK argues that dialogic theory has bee‘n
used to justify even highly intrusive decisions made by over-relying on ,
section 3 to “rewrite legislation”. It has also been used to justify the Court$
overly deferential approach to the legislature and passive acceptance ©
potential rights violations leading to foreclosure of legislative input on rights
issues. The UK parliament, on its part, is criticised for being too passive. Somé

pment 314

129 ks :
For a political context and culture-specific argument for the develo stitution?

entrenchment of judicial review of political questions including the con
amendments in Bangladesh, please see Uddin and Nabi (n. 10). e
desh Sup®

130 :
Special Reference No 1 of 2009, 15 BL . o Bangla
Court) 1 at paras. [15], [16]. C (Appellate Division of Bang

13! Hogg and Bushell (n. 16) at 19-25.
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v the almost unifor tom of lacleln
ortray the lllml(t\ :nl ltll:"&{’\f“c‘hu ol legislative compliance with declarations
of incomp\lltll ‘)‘lll .1_ ; L‘ as a lamentable ‘legislative capitulation’ to the

ciary which did no match the ideal of open, transparent discussion

judi } o
on equals. Some also argued that the Exccutive and legislature are

petwe L
ynduly 8geressive in areas such as immigration, national sccurities ctc which
pave yielded "2 dysfunctional dialogue”,'*
Bevond the UK, S\.\'uti Jhaveri has sharply questioned Yap Po Jen and
Tushnct:pi.\on's oversimplified and overinclusive rcading of the dialogic
wodel."™ She has branded Yap Po Jen's thin dialogic theory as one of
cessive deferral rather than dialogue.'™ She also argues that the Indian
parliamcm"s_ response to the court’s amendment jurisprudence is a politically
motivated™ and combative exchange rather than dialogue. Jhaveri also
~efuses to accept the Indian PIL activism as dialogic.'*® She argues that the
Indian Supreme Court’s PIL jurisprudence lacks coherent reasoning and
leaves little scope for the legislature to engage in dialogic reply. While much of
her examples and analysis are not disputed, it may be argued that Jhaveri’s
refusal to accept the particular system as ‘dialogic’ should not preclude us from
secking ways to address the deferential and/or combative tendencies of the
system and arguing for general adoption of a dialogic premise based on
whatever little signs there already are. Without going deep into Jhaveri’s
«uch ado about (the) metaphor”'*’ of dialogue, it may sensually be claimed
that in as much as the exchange of views and wisdom and positive or negative
influencing of each other is concerned, there are some sort of institutional
dialogue going on between the courts and legislatures in the above mentioned
jurisdiction. Disagreement over the terminology to be used, should not prevent
an otherwise reasonable call for bolstering institutional dialogic interaction
between the court and legislature. Chintan Chandrachudh has done the same
in relation to India and called for a “balanced constitutional dialogue”
approach to judicial review.'>® Though the fundamental rights review
jurisprudence of Indian Supreme Court has accorded penultimacy in rights
interpretation, a non-dialogic gesture albeit, its PIL framework has fostered a

co-operative mode of constitutionalism participated by all the three branches
of government.'*

2 Aileen Kavanagh, “The Lure and The Limits of Dialogue” (201 6) 66(1) University of

" Toronto Law Journal 83, at 99, 105-106.
e Swati (n. 127).
e Ibid., at 818.
e Ibid., at 830-31,
Ibid., at 819,
137
Hogg and Bushell (n. 16).

138 .
Chintan Chandrachud, Balanc
and the United Kingdom (Oxford: Oxford U

139 1y
Hickman (n. 43).

ed Constitutionalism: Courts and Legislatures in India
niversity Press, 2020) at 61.
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CONC-L‘U‘ . Jisagreement over the coinage, the “'dialogu(;“ Premi

Despite SOTE 7 velling across the globe. It has effectively been g -

review is l:i‘li:\l review systems of the UK and Canada, Scholarg

oo 1o discover latent dialogic premises i',] some Commonwealth SYStCrhsa(r)cf
”'\me‘ ti' +a] review like Singapore, Malaysia and Hon.gkong, Academics hay
“‘.C"‘k";“,ltl.;lmc with strong judicial review §ys‘tcms l{kc India and eyep thc
(?i“?‘; ]tTi;ix article has tried to do the similar th'h .Ba‘mgladcsh, It ha{;
ild;:n!iﬁ‘cd (lﬁrc particular arcas of Dungludcsh’s 'stron.gdudlcnal rc_vicw that cq;
a strong dialogic logic. Tt is argued .thdt without a dialogic logic
Bangladesh Supreme Court’s fundszncnt'al rights review of' statute law, pyp
ivism in relation to socio-cco_nomlc rights and constitutional amendmeny
review remain deeply problematic. o .

The so far ignored signs from sub-constltut.lonal reylews, quasi-legislative
judicial guidelines, and combative, .co-operqtl.ve parliamentary gestures ip
amendment reviews and the two advisory opinions of the Supreme Court of
Bangladesh suggest that Dialogic Model is rather a strong candidate here. If
the Parliament’s capability and say in the governance process is not
deliberately suppressed, which Bangladesh’s dysfunctional Westminster
system unfortunately does,'! and if the parliamentary committee system is
elaborated with a judiciary committee and a human rights committee,
Bangladesh’s current landscape of judicial review does not appear an unfit
candidate for adoption of the dialogic premise sponsored by the Charter and
the HRA. Problem in Bangladesh, however, lies in the executive and legislative
branches’ continued disinterest in deliberative engagement with the judiciary.
Hence the judicial review in Bangladesh has remained manifestly monologic

and antagonistic.
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