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It is He Who has made the sea subject, that ye may eat thereof flesh that

is fresh and tender, and that ye may extract therefyom ornaments to wear,
and thou seest the ships therein that plough the waves, that ye may seek

(thus) of the bounty of Allah and that ye may be grateful
(Verse 14 : Chapterl6 - The Holy Qur’an)
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We have hoﬁoured the sons of Adam; provided them with transport on
land and sea; given them for sustenance things good and pure; and

conferred on them special favours above a great part of Our Creation.
(Verse70 : Chapter 17- The Holy Qur an) _
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Introduction

T'he oceans play a most important role in world-wide interdependence.
Marine transportation 1s the key to international trade, and the mineral and

petroleum resources of the seabed and the continental shelves, together with the

living resources are of interest to most nations . .

Thus, turning towards the 21st century, no-one can doubt that we are living
in the era of oceans. In the last few decades, the international community has
shown increased interest in maritime questions in international relations. There are
four general reasons, which led to this situation: first, the growing importance of
the ocean as a major source of food, with the resulting fisheries disputes among
states: second, the impact of advanced marine technology on scientific research and
exploration; third, the considerable attention paid to marine environmental issues;
and finally, the increasing military uses of the oceans, especially by naval powers".

The increasing importance of the sea has given rise to increasing interest,
on the part of the international community, in laying down a general legal
framework to govern i1ts use. To this end, four international conterences have been
held, 1.e. the Hague Coditication Conference of 1930, the First Geneva Conterence
ot 1958 (UNCLOS I), the Second Geneva Conference of 1960 (UNCLOS II) and
the Third United Nations Conference (UNCLOS III), which was held in Caracas,
Geneva, and New York 1n the period 1973-1982. However, the complexities of
maritime questions and conflicts of interest have overshadowed these conterences.
The 1930 Conference failed to reach any result. The 1958 Conterence, although 1t
succeeded in adopting four conventions’, failed with regard to certain vital issues,
specifically, the breadth of the territorial sea and the fisheries limit, and so did the
1960 Conference. However, it was UNCLOS III which succeeded i adopting the
1982 United Nations Convention (LOSC), as the most comprehensive political and
legislative work ever undertaken by the United Nations.

Despite the international community’s concern about maritime questions
and related legal aspects, there have been few systematic studies concerning

current national marine policies, particularly with regard to how states formulate




these policies and how thev implement them through effective organisational
structures.  he majority of existing studies are restricted to the Major ocean-using
states. such as the United States. the United Kingdom. the former Soviet Union.
Japan and Canada. while manv aspects of most developing countries’ marine
policies have never been studied. or. at the best. have been the subject of only
limited studies. Even where there are marine policy studies, they are open to
critictsm tor their narrow focus on only a scgment of the entire ocean policy
PrOCess

Saudr Arabia 1s a maritime country with vital interests. both past and
present. in the sea. and has shown its concern with the developments in the law of
the sea. having acuvely participated in the three United Nations Conferences on the
Law of the Sea. especially the 1958 and 1960 Conferences.” Despite all this. there
have been tew studies concerning the Saudi Arabian practice, and those that exist.
deal with 1solated 1ssues, such as the statutes of the territorial sea. fisheries and
some other issues.  The only attempt previously made to discuss the Saudi
maritime policy was undertaken by Nasser Al-Arfa) in the 1970s, in his work,
Saudi Arabia s Maritime Policy, (1945-1 978)". However, this study focused
particularly on the political dimension. Moreover, because the study was
concerned with the Saudi maritime policy betore 1978, it could not cover all the
legal developments that have occurred in the law of the sea since then, whether
internationally or at the national level in Saudi Arabia. Thus, 1t paid little or no
attention to the legal developments and Saudi Arabia’s position on major recent
maritime questions, such as the newly-created regime of the 200 n.m. exclusive
economic zone, marine pollution control and marine scientific research. The
organizational structure and the process by which Saudi Arabia’s marine policy is
made were not examined. Nor was the question of sovereignty over the two
islands of Tiran and Sanafir addressed. MacDonald’s comparative work, lran,
Saudi Arabia, and the Law of the Sea’, which was also completed in the 1970s, is

even less comprehensive, since it 1s only concerned with comparing the behaviour

of the two countries on limited questions 1n the context of the Arabian Gulf, and n

the period of time that preceded the huge recent developments 1n the law of the sea

~
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I general and the legal developments within the Saudi domestic framework In

particular.

The growing importance of the sea for Saudi Arabia makes 1t necessary to
have a comprehensive and systematic study of Saudi Arabia’s practices in the law
of the sea. This study, then. is designed to meet that need. It will try to assess and
cvaluate the marine policy of Saudi Arabia in its maritime zones. Moreover,
whenever 1t 1s appropriate. the policy of neighbouring states with regard to certain
aspects of the international law of the sea will be considered, also, with a view to
understanding the effects of that law on basic community policies within the Red
Sea and the Arabian Gulf. Thus, there will be an attempt to examine and analyse
comprehensively Saudi Arabia’s policies and practices starting with the policy-
making mechanism and the governmental organizations that deal with the oceans.
The analysis will include national legislation and all other official documents and
plans. [t will include also the Kingdom’s attitudes, as expressed at the Law of the
Sea Conferences, and relevant bilateral and other regional agreements. The study
tocuses on Saudi Arabia’s responses to the new ocean regime and her policies with
regard to various issues in ocean affairs. A central focus will be given also to the
background and circumstances that have contributed to the formulation and
drawing up of these policies. Ultimately, it may be possible to judge, in the light of
all those aspects, whether the Saudi marine policy is a success or failure.

This study of Saudi Arabia’s behaviour will be conducted 1n the light of the
international ocean regime. Therefore, the reader will find this study has two
dimensions. First, light will be thrown on the relevant principles of international
law 1n general and the intemmational legal background of these principles, with
particular reference to developments in the Law of the Sea Conterences. Second,
Saudi Arabia’s practice will be examined within the context of these principles.
The discussion in this thesis retlects not the whole law of the sea, but only those
areas of it where Saud: Arabia has a particular interest or there 1s documented
Saudi practice. Thus, for example, the reader will find no discussion on topics
such as the new LOSC archipelagic regime, nor of the more esoteric provisions
relating to such features as atolls, deltas and mouths of rivers, which appear indeed

to be of no relevance to Saudi Arabia. The Saudis have been concerned primarily




with the protection of their rights within their maritime zones. and thev have paid
little attention to those aspects of international law which fall beyond the limits of
national jurisdiction. even if such aspects mayv be of interest to Saudi Arabia in one
way or another.  Such 18 the case. tor example. with the deep sea-bed mining
reeime. Saudi Arabia. in its only statement on this topic during UNCLOS [1I.
supported i principle the approach considering the “sea-bed and ocean floor and

|

subsoil thercot beyvong the imits of national jurisdiction” as the “‘common heritace

.

of mankind™." But apart from that. Saudi Arabia was satisfied with its role through

the Group ot 77 consisting of ncarly 130 developing states which strongly
advocated the establishment of a central and strong authority to govern mining in
the Area.” Saudi Arabia has passed no legislation claiming deep sea mining rights
m the Sea-Bed Area. nor is she a party to any treaty or reciprocating regime on this
1ssue.  The case 1s almost the same with regard to the Saudr attitude towards the
excrcise ot jurisdiction on the high seas. Of the various aspects of this question,

the Saudi legislation speaks only of the case where a vessel may have Saud:

( ]

nationality. ” and the registration requirements of a ship in Saudi Arabia.”" Nor has
the question of jurisdiction on the high seas received attention from the Saudi
delegations to the Law of the Sea Conferences.

Conducting research on Saudi Arabia’s practice in the law of the sea 1s not
an easy task. There is a dearth of existing literature, and only a small amount of
writing exists in the periodical literature on the subject. In addition, such sources
of information as exist are difficult, indeed in some cases, almost 1mpossible to
obtain.

[n this study, a central focus will be given to those Saudi Government
actions that serve the national interest in uses of the oceans. Thus, primary source
materials. gathered from the Saudi Government marine-related documents as well
as from international legal documents that affect national use of the oceans, will be
consulted. The existing literature will supplement these primary sources. Available
Saudi statements and viewpoints will be discussed.

The research is organized into seven chapters, followed by general

conclusions and recommendations. Since the research is designated to study Saudi

Arabia’s practice within the context of the law of the sea, this approach will be




tollowed in each division, so far as it serves the purposes ot the study. Thus.
tollowing this introduction, Chapter I provides a brief historical analysis of the law

of the sea in general. It then proceeds to present a general geographical, historical
and legal background information about Saudi Arabia and its relationship with the
sea. Other related maritime questions, such as the way the Saudi marine policy 1s
made and managed. and the legal status of the Arabian Gulf and the Red Sea are
also considered.

Chapters [I-VII discuss various jurisdictional claims of Saudi Arabia and
her attitudes toward certain ocean issues, as mentioned above, in comparison with
the provisions of the international law of the sea.

In Chapter II. the present state of the law as to the baselines, internal
waters and gulfs and straits 1s considered. There follows an analysis of Saudi
Arabia’s policies and attitudes on these regimes.

Chapter [11 1s devoted to the two legal regimes of the territorial sea and the
contiguous zone. The juridical nature and extent of these concepts, in addition to
the method of delimitation of the territorial sea, are discussed. This discussion 1s
followed by an examination of Saudi Arabia’s position and an evaluation of her
national policies in this respect against the background of international law.

The first part of Chapter IV is devoted to the concept of the continental
shelf and its delimitation under conventional rules and case law. In the second
part, an attempt 1s made to examine the principles upon which Saudi Arabia based
her continental shelf claims and her agreements with neighbouring states as to the
shelf boundary.

The general legal framework of the regime of the exclusive economic zone
established by the LOSC, Saudi Arabia’s attitudes toward this regime and marine
fisheries in general are dealt with in Chapter V.

Chapter VI examines Saudi Arabia’s domestic legal rules with regard to the
regime of marine scientific research, against the background of this regime as
established 1n the LOSC.

[n Chapter VII. a brief review 1s first presented of international legal

principles governing marine pollution control. This 1s followed by an examination




ot Saudi Arabia’s attitudes and policies in this regard. including all approaches
tfollowed by Saudi Arabia, nationallv, regionally and internationally.

Each chapter is followed by a conclusion. and a general conclusion follows
at the end of the thesis. In this general conclusion. Saudi Arabia’s practice and
marine policies as a whole are assessed and evaluated and some policy
recommendations are suggested.

Foomotes are cited at the end of cach chapter.
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Alfred. A. H. Keil. “The USA and the Oceans™. | MP. (1977), pp. 16-25, at p. 16.

R. P.ﬁ Barston and P. W. Birnie. The Maritime Dimension, London, George Allen &
Unwin, (1980). p. 103.

Sce infra. Chapt. 1. pp. 14-15.

R. L rriecdheim and R. E. Bowen, “Assessing the State of the Art in National Ocean
Policy Studies™, 7 ODIL. (1979). p. 179, at p. 181.

Due to the existence of Israel at the Head of the Gulf of Aqaba, security considerations
imposed themscelves as major elements in the Saudi participation in UNCLOS ! and
UNCLOS 1I.  Three questions dominated the Saudi participation in these two
Conterences: historic bays. navigation through straits and the breadth of the territorial
sca. The determination in the 1958 TSC (Art. 16(4)) of the status of navigation through
the straits linking one part of the high seas and another part of the high seas and the
territorial sea of another state, on the one hand. and the tendency of the international
community to tavour 12 n.m. for the breadth of the territorial sea, on the other hand,

decrcased the momentum of the Saudi participation at UNCLOS III. See infra pp. 95-
102

N. Al-Arta). The Maritime Policy of the Kingdom of Saudi Arabia (1948-1978), Jeddah.
Okaz Publications. (1983).

C. G. MacDonald. Iran. Saudi Arabia and the Law of the Sea, London, Greenwood
Press. (1980).

See infra, p. 249.

With regard to the international sea-bed regime, the controversy of UNCLOS III was
over the question “who may exploit the area” and the conditions of exploitation (1.e.
rules and regulations governing mining). On the one hand, the Group of 77 sought an
international sca-bed authority having the power to engage in sea-bed mining itself, and
to control mining by other licencees, who would pay it royalties which, along with its
own profits, would be distributed among all states as the “common heritage of all
mankind”. On the other hand, the developed states proposed initially that the Authonty
should be little more than a registry of national claims to sea-bed mining sites, having
few. if any. powers to interfere with the exploitation of the Area by their companies.
However. the two camps agreed eventually upon a compromise providing tfor the
establishment of a “parallel system”, under which the Area would be exploited both by
the International Sea-Bed Authority and by commercial operators. For further details,
see 1982 Convention. Part XI (Arts. 133-91), and R. R. Churchill and A. V. Lowe, The
Law of the Sea, 2nd ed.. Manchester, Manchester University Press, (1988), Chapter

Twelve.

In this respect, Art. 166 of the Seaports and Lighthouses Regulations reads:

A ship is not deemed to be of Saudi Nationality unless it is registered in one of the ports
of the Kingdom. For the text of the Regulations, see L. A. Glick, Trading with Saudi
Arabia, London. Croom Helm, (1980), p. 22.

Art. 165 of the Seaports and Lighthouses Regulations provide that: the conditions
required for the registration of ships in the Kingdom are:
[ That the owner of the ship should be a Saudi national
2 Or that the ship should be owned by a Saudi company, establishment or organization.
3. Or that the ship should be owned by a company, establishment or organization which
is registered in the Kingdom, provided that the proportion of the Saudi capital

contributing therein should not be less than 51%. Ibid
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Chapter |

L.esal and Historical Backeround

Introduction

From ancient times. the sea which covers around three quarters of the
world's surface has been utilised by man for essential purposes. It has represented
a considerable source of food. a protective barrier, and a means of communication
and conveving people and transporting voods. The significance of seas. however,
has mtensified. along with the mtensity of the political, strategic. military and
economic interests of the modern state.  The contlict of such interests between
nations has shaped the history of the regime of oceans.

Before giving general background information about Saudi Arabia in Part
[1, Part I of this chapter considers briefly the historical development ot the law of

the sea.

Part I: The Law of the Sea: A Historical Surve

The evolution of the law of the sea cannot be viewed separately from
international law generally, which is widely seen to have begun with the emergence
of the independent states in their present structures'. According to O'Connell, the
law of the sea is a central feature of international law due to the fact that:

the sea is the international arena wherein for centuries states have

dailv had to regulate their conduct by reference to rules other than
., )

of their own making".

In the following pages, light will be thrown upon the historical evolution of the law

of the sea. For simplicity, the subject will be divided chronologically into five

phases.




]. Pre- the 1930 Hague Codification Conference

In ancient times. the seas were used for communication and commerce.
They were common to all nations, but not as a province of influence and
domination.  The civilized nations, which centred at the time around the

Mediterranean, made no effort. as far as is recorded, to establish maritime rules to

organize the uses of the sea’.

However, this situation was changed by the changing of the political
position in Europe, which led to the emergence of many states therein. Thus, both
Denmark and Sweden claimed sovereignty over the Baltic. The Danish expanded
their sovereignty to all the northern Seas between Norway, Iceland and Greenland.
The Italian city states of Genoa and Pisa attributed to themselves the soverelgnty
of the Ligunian Sea, while Venice claimed the Adriatic®.

These attempts to control the oceans of the world culminated in 1493 when
Pope Alexander VI published his celebrated Papal Bulls to partition the oceans, as
spheres of influence, between Spain and Portugal. These Bulls, which were given
legal effect 1n the next year (1494) by the Treaty of Tordesillas, were issued as a
result of the great voyages of discovery by Columbus and others’. The exercise of
maritime sovereignty by the said nations was expressed in the following practical
actions’:

* maritime ceremonials, whereby a state which claimed sovereignty over a part of
the open sea required foreign ships navigating therein to honour her flag, which
represented a recognition of her maritime sovereignty;

* levying of tolls from foreign vessels;

* nterdiction of fisheries to foreigners;

* control or even prohibition of foreign navigation through the respective part of
the ocean.

This right of "sovereignty" was coupled with the duty of preservation of
law and order at sea, since it meant states had undertaken to organize navigation
and keep the passage of vessels free from the depredations of pirates’. Thus, the
period of the end of the fifteenth century, coupled with the great voyages of

discovery, gave a new importance to the law of the sea and may be taken,

according to Smith, as the starting point of the new law”.




3y the second half of the sixteenth century. the monopolist claims over the
high scas by the great mariime powers started to be challenged. Thus. the
principle ot the "enclosure of the oceans” gradually began to shake in favour of the
new concept of the "freedom of the high scas". The expansion of the maritime
navies. the emergence of new maritime powers. and the flounishing of maritime
trade after the discovery of America were the main reasons for this development.

The first clear assertion of the freedom of the seas came from Queen
Ehizabeth Tin 1338 inresponse to a protest by the Spanish ambassador to London.
viendoza agamst Drake's vovage in the Golden Hind which had been undertaken

M

without previous permission from the Spanish authorities. In her reply. the Queen
said:

Ihe use of the sea and air is common to all;: neither can any title to

the ocean helong to any people or private man, forasmuch as

peither natuire nor regard of the public use permitteth any

possession therof

This declaration of Elizabeth was supported. later on, by the Dutch author,
Grotius, commonly regarded as the father of modern international law. In his
celebrated work, Mare Liberum, published i 1609, Grotius criticized the claims of
Portugal to exclusive rights of trade with the East Indies. His intention was to
vindicate the claims of the Dutch East India Company, by whom he was employed,

to commerce in the Far East'". Grotius justified his argument saying that:

the sea is common to all, because it is so limitless that it cannot
become a possession of any one, and because it is adapted for the
use of all, whether we consider it from the point of view of
navigation or of fisheries'
[t is clear that the national interests of the Dutch were the main reason behind the
enthusiasm of Grotius in his defence of the freedom of the high seas, since he
wanted to assure the right of his nationals to navigate and trade with the Indies.
However, these views of Grotius were attacked by nations whose sovereign
interests over the seas had begun to be threatened. These nations called upon their
national lawyers to confront the new principle of the freedom of the lmgh seas

advocated by the Dutch scholar. Accordingly, Gentilis detended English and

Spanish claims in his work, Advocatio Hispanica (1613), Welwood detended

[0




English claims in his book, De Dominio Maris (1613), and so did Seldon in his
book. Mare Clausum (1635)'~.

Thus. two contradictory schools emerged:; the first called upon the freedom
of the hugh seas and the other adopted the defence of the concept of "enclosure of
the oceans”. It 1s quite obvious, however, that national interests were the real
motives underlying both theories, or rather what was believed to be in the interests
ot a nation gave nise to differences in interpretation from one specific area of the
freedom to another and from one time to another. Although Queen Elizabeth 1.
declared for instance, as mentioned above, in 1580 the freedom of the seas for all.
her successor. James I, prevented foreigners from enjoying the freedom to fish in
the "British Seas" and forced them to apply for fishing licences'”. As Brown put it:

The notion of freedom is used as an ideological tool where the

national interest so requires. Freedom is good when it allows

Elizabeth to challenge Spain's and Portugal's 'freedom” of

monopolv; freedom is bad when it prevents James from excluding

the Dutch from the North Sea fisheries'

The debate between the two concepts went on for about a century, but at
the end of the day, Grotius's argument on the liberty of the seas was destined to
triumph and to become the basis of subsequent doctrine on the freedom of the
seas. '

Later, however, the debate came to centre on the much narrower and more
practical issue of the extent to which nations might legally claim exclusive rights n
the oceans bordering them'°. By the beginning of the nineteenth century, claims to
sovereignty over the oceans were everywhere restricted and yet, the freedom of the
sea, along with the right of coastal states to sovereignty over the maritime areas
neighbouring their shores (territorial waters), gradually crystallized as a general
principle of customary international law. Nevertheless, with the exception of those
attempts made by certain non-governmental learned societies'’, there was no
official attempt by the international community to codify the existing rules. Thus,
there has always been some uncertainty and a lack of uniformity with regard to the

jurisdictional content and nature of the limits between these two doctrines.
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2. The 1930 Hague Conference: Attempts at Codification

Under the auspices of the Leasue of Nations. a Conference for the
Codrtication of International Law met in the Hague from March 13 to April 12
1950 and was attended by about forty states. It was the first of its kind to be held
specitically to consider the codification ot subjects within international law. Betfore
this. i 19240 the League of Nations had appointed a sixteen-member expert
committee for the progressive codification of international law'*

Ihe queston of territorial waters was one of the subjects considered in the
Conference ™.\ Commission on Territorial Waters was set up. which discussed
many fegal aspects related to the territorial waters™. such as its breadth. the poINts
trom which the territorial sea is to be measured (baselines). the outermost POINts to
which the coastal state may extend her authority to control her customs. sanitary
and security regulations (contiguous zone). and the methods whereby the territorial
seas of 1slands and groups of islands are to be determined. The most controversial
pomnt was the breadth of the territorial sea and contiguous zone. There were
distinet ditterences of viewpoint among the delegations on this question. Although
twenty states™ were in favour of the three mile territorial sea limit, proposed at the
Conterence. a considerable number of states claimed otherwise™.  These
difterences led to the failure of the conference to adopt a convention. Despite that
conclusion, the Conterence was the first real attempt to codify the rules and
customary rules of the law of the sea, and succeeded in focusing the attention of
the international community on the sertous importance of the subject and paved the

way tor further meetings. Moreover, the draft articles adopted by the Conference
on the legal status of the territorial sea™ on the one hand and the replies of
governments and the reports of some international lawyers submitted to the
Committee, on the other, represent important evidence of state practice of the
period.

Commenting on the partial success of the conference, Reeves has described
the draft produced by the Conterence, by saying:

It became, therefore, notwithstanding the fact that it is a draft only,

a very important document in the history of international law and a
: | . 24

landmark in the long process of codification now begun™.
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Indeed the influence of the Hague Conference was apparent in the discussions and

meetings that followed.

3. Changes Following World War 11

T'he 1940s witnessed radical changes in international relations which were
retlected i international law. The United Nations Organization was established to
replace the League of Nations, which collapsed due to the War. By this time, the
number of independent states had considerably increased. Most of these states
were developing, or of limited technological abilities.  On the other hand,
technological advances tempted several states to claim sovereignty over maritime
arcas beyond the territorial sea limits, with the aim of exploiting their natural
resources.  These two factors, generally speaking, shaped the features of the
development of the law of the sea at the time.

1945 witnessed the birth of a new maritime legal regime, when the United
States 1ssued the celebrated Truman Proclamation on the Continental Shelf. In this
Proclamation, President Truman announced that:

the Government of the United States regards the natural resources
of the continental shelf beneath the high seas but contiguous to the
coasts of the United States as appertaining to the United States,
subject to its jurisdiction and control™.

The Truman Proclamation was followed in 1949 by similar claims by

several states, amongst them Saudi Arabia*® and nine sheikhdoms in the Arabian

Gulf under United Kingdom protection™’.

The above claim was coupled with claims of another kind by some Latin
American states. In 1949, Chile became the first country to assert national
sovereignty over a zone of 200 miles from her coasts and offshore islands,
including jurisdiction over the resources of her continental shelt and the water
column above. In doing so. Chile aimed at the protection of her whaling industry.
The neighbouring states of Peru and Ecuador followed Chile in 1947 and 1951
respectively". Hence, it can be said that the new legal regime known today as the
exclusive economic zone has its roots at that period of time”, as a result of the

concerns of these states to protect their economic interests in the said areas, from

the impact of the growing fleet of technologically advanced states. The rise of
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these two conceepts (the continental shelt and exclusive economic zone). formed

important progressive developments in the long march of the law of the sea.

1. Geneva Conferences on the Law of the Sea

In 1947 the International Law Commission (ILC) was established pursuant
to the UN General Assembly (GA) Resolution 174 of November 21. 1947 Two
law of the sea 1tems were selected for codification: the regime of territorial waters
and the regime of the high seas. In 1930, the ILC drew up its final report
(consisting ot seventy-three draft articles) on both regimes. accompanied by a
recommendation that the UN convene a general conference on the law of the sea’’.
The GA was not then prepared to hold o single conference on law of the sea
questions.  However, on February 21. 1957, the GA of the UN called for a
conference of its members through its Resolution 1105 (XI)’". The first United
Nations Conference on the Law of the Sea (UNCLOS I) was held from February
24 to Apnl 27, 1958, with representatives of 86 countries (amongst which was
Saudi  Arabia). seven specialized agencies and nine intergovernmental
organizations’".

During the deliberations of the Conference, many controversies and
contlicting claims arose, concerning national authority over the territorial waters.
While the great mantime powers were. generally, in favour of restricting the
coastal state's sovereignty over the nearby areas ot the seas, most of the developing
countries and the Soviet block, impelled by their security and economic interests.
were of the contrary view ". Moreover, the political background, specitically the
East-West Cold War, overshadowed the Conterence. Nonetheless, the Conference
was successful. ultimately, in the codification of many of the customary rules of the
law of the sea current at that time. Four conventions were adopted: Convention on
the Territorial Sea and the Contiguous Zone (hereafter TSC)>, Convention on the
High Seas™® (hereafter HSC), Convention on the Continental Shelf’’ (hereafter
CSC) and Convention on Fishing and Conservation of the Living Resources of the
High Seas’ (hereafter FCC). In addition, UNCLOS I adopted an Optional

Protocol of Signature Concerning the Compulsory Settlement of Disputes’® and

nine Resolutions™. Despite the fact that two fundamental 1ssues had been left
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undecided (i.c. the breadth of the territorial sea and exclusive fishery limits),

UNCLOS [, by adopting the above-mentioned Conventions, without a doubt

constituted a landmark in the codification of international law generally, and the

law of the sea in particular.

In a renewed attempt to find a solution for the two problems referred to
above, the General Assembly of the United Nations called for the convening of a
second conterence, by its Resolution 1307 (XII) of December 10, 1958
Accordingly. the Second United Nations Conference on the Law of the Sea
(UNCLOS II) met in Geneva from March 17 to April 26, 1960, and was attended
by the representatives of eighty-eight states’. Several proposals were rendered to
the Conterence, but it failed - in the light of its rules and procedures - to reach
agreement on any of these proposals™. Rather, the compromise formula providing
tor a six-mile territorial sea plus a six-mile fishery zone was defeated by only one
vote. Thus, the two questions remained unsettled by the Conference, although its
work was very limited in scope compared with UNCLOS I. However, the lack of
international agreement in both the Conferences to the breadth of the terntorial sea
and the associated question of the fishery question did not dim the great result

achieved by UNCLOS I, which formed a basic framework for important aspects of

the law of the sea.

S. The Third United National Conference on the Law of the Sea

(UNCLOS III)
In the wake of the failure of UNCLOS II, countries proceeded to take the

law into their own hands™. Moreover, the world saw fundamental shifts during the
1960s. at the economic, political and technological levels. These changes were
reflected in turn in international law. The absence of an agreement on limits to
fishing rights led most states to extend their claims. Thus, the claims of territorial
seas (where coastal states have exclusive fishing rights) with a breadth ot twelve
nautical miles or more tripled from about twenty to sixty during the decade, and
many coastal states claimed a so-called exclusive fishing zone of varying breadth™.

In addition. some South American states held out for their existing 200 mile zones.
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The fishing industry represented the most valuable economic use of ocean
resources  the 1960s. since the total value of fish taken in 1966 was about S9
billion. more than twice the value of ocean mineral resources recovered. iIncluding
petroleum™. A further matter of growing concern was that the major fishing
nations (about twenty states) harvested four times as much as the rest of the world
together’ . However. although some regional agreements were concluded with the
aim of reachme a solution to the overtishing problem. such as the 1964 European
Fisheries Convention™. and other agreements elsewhere®.  the scope of the
problem was too great for such partial solutions to be sufficient, and it was
essential to look tor successtul measures at international level.

In terms of politics. several developments had taken place on the
imternational scene. Many territories gained independence. especially after the
1ssue ot Resolution 1514 (XV), passed by the General Assembly on 14 December
1960, The newly independent states joined the economically weak countries
(developing countries) in confronting the rich nations in defence of their interests.
This North-South division was obvious from the first meeting of the United
Nations Conference on Trade and Development (UNCTAD) in 1964°'. Both East-
West contradictions and North-South ditferences imposed themselves on the
subsequent developments 1n the law of the sea.

Another of the most important characteristics of the time was the rapid
development in technology, which produced new fishing techniques, the expansion
of marine scientific research, and advances in naval and anti-submarine warfare
abilities, and made accessible the enormous mineral resources in and on the sea-
bed’”. Clearly, the existing rules were inadequate to cope with these scientific
discoveries. Thus, questions were raised with regard to the classical rules included
in the 1958 Geneva Conventions, dealing with the breadth of the territonial sea,
limits of the freedom of the high seas, and legal status of the contiguous zone,
continental shelf and fishery zones. Unfortunately, technological advance was
accompanied with certain harmful etfects, such as marine pollution. This dilemma -

with the exception of very limited and general provisions m the 1958 Convention

on the High Seas™ - was not dealt with in the Geneva Conventions, which were
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supposed to deal with all legal aspects concerning the sea, including the marine

* 54
environment™ .

All the above factors deepened the differences between most of the Third

World States on the one hand and the Western States on the other. The former

group was keen to obtain extensive rights over a 200 mile zone beyond the
territorial sea and to establish international control over the deep seabed in order to
prevent the technologically-advanced states from being able to extract minerals
from this vital and vast source, freely and without political constraint. The
Western States’ desire was to protect their economic interests through free
exploitation ot the resources of the high seas and the deep seabed and also to
protect their navigation routes by rejecting any attempt to weaken the freedom of
passage through international straits in particular’.

Thus, under these pressures, it was deemed appropriate to convene a world
conference to discuss the fresh developments and review the traditional law of the
sea. The official initiative 1n this direction was taken by Pardo, the Ambassador of

Malta to the United Nations, and specifically through the question of the access to

6

the mineral resources of the deep sea’®. In a famous speech before the General

Assembly in 1967, Pardo suggested that there should be drawn up a:

Declaration and Treary concerning the reservation exclusively for
peaceful purposes of the seabed and ocean floor underlying the
seas bevond the present limits of national jurisdiction, and the use

: : . . 57
of their resources in the interests of mankind .

[n a positive response to the proposal, the General Assembly on 13
December of the same year (1967) established by Resolution 2340 (XXII) an ad
hoc Committee to study the Peaceful uses of the Seabed and the Ocean Floor
beyond the Limits of National J urisdiction’®. Three years later, a new concept and
a new regime known as the "common heritage of mankind" were established. The

UN General Assembly by Resolution 2749 (XXV)” declared on December 17,

1970 that:
the seabed and ocean floor, and the subsoil thereof, beyond the
limits of national jurisdiction ... are the common heritage of
mankind.
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Moreover. the GA declared that the provisions of the new regime shall be
established by an international trean of a universal character®. In Resolution
2730 (XXV) (paragraphs 2 and 6), the GA required the Committee to prepare
dratt treaty articles embodying the new international regime of the area lying
bevond the national junisdiction. plus the other regimes of the sea. In accordance
with these preparatory works ot the Committee. the GA had decided to convene in
1973 a conterence on the law of the sea”'. This decision was confirmed by the GA
Resolutions 3029 (XXVID and 3067 (XXVIID-. The latter had expressly stated
that:

the mandate of the Conference shall be to adopt a convention

dealing with all matiers relating ro the law of the sea.

The orgamzational session of the Conterence was held in New York 3-15
December, 1973, The Conference involved a very wide range of states and
international organizations. Its negotiations lasted for nine years and contained

5
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eleven sessions™”. After these long years and hard negotiations, the Conference
managed finally to adopt the 1982 United Nations Convention on the Law of the
Sea (LOSC)*. The LOSC made significant innovations, such as the Sea Bed
Regime (Part XI) and the comprehensive machinery for settling disputes (Part
XV). In addition, the main changes provided for by the LOSC are:

o The adoption of a 12 nautical mile territorial sea limit, (Part II, Article 3) which

had remained undetermined since UNCLOS I and 11;

e The adoption of a 200 nautical mile exclusive zone (EEZ) for coastal states,
within which they enjoy jurisdiction over all natural resources, whether living
or non-living (Part V, Articles 56-57); this jurisdiction may extend further, it
the continental shelf of a state extends further (Part VI, Articles 76(6), (/) and
77);

o The concept of transit passage through international straits (Part I, Articles
37. 38 and 39);

« The concept of archipelagic states (Part IV);

o  Further rights for land-locked and geographically disadvantaged states (Part V,
Articles 69 and 70, Part X, Article 125);
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» International co-operation Imn certain questions, such as marine scientific

research, and the transter of marine technology to developing countries

(Articles 202, 242. 274);

» A comprehensive system for the protection of the marine environment (Part
XII).

In 1ts 320 articles, the Convention repeats verbatim or in essence some of
the earlier Geneva Conventions provisions, or elaborates on others. It also codifies
customary rules which had arisen since the said conventions, and creates new legal
regimes.

The LOSC was opened for signature on 10 December, 1982, and on the

>

first day, it was signed by 119 states®. However, it came into force only on 16

November 1994, twelve months after the deposit of the sixtieth instrument of
ratification by Guyana. as required by the Convention itself’*. As of 8 May 1996,
ninety states have acceded to or ratified the Convention®’.

The Convention did not receive general acceptance among the
industrialised states and most of the ratifying states at the time of entry into force
of the Convention were developed states”. The reluctance of developed states to
accept the Convention is attributable to their dissatisfaction with the terms of the
sea-bed mining regime included in Part XI of the Convention®”. This situation
overshadowed the effectiveness of the Convention, something that led the then
Secretary General of the United Nations, Perez de Cuellar, to imtiate m July 1990
informal consultations with the object of achieving universal participation in the
Convention. In 1992 his successor, Ghali, continued these consultations which
ended in July 1994 with the approval by the UN General Assembly of a
Resolution’’, adopting the Agreement relating to the Implementation of Part XI of
the United Nations Convention on the Law of the Sea of 10 December 1982"".
The title of the Part XI Agreement suggests that it is intended to implement the
LOSC, but the examination of its provisions shows that it goes far beyond mere
implementation and does, in fact, amend the provisions of Part XI of the LOSC
and its Annexes quite substantiallyn. The LOSC and the Agreement are, in any

case, to be interpreted and applied as a single instrument. In this respect, Article 2

of the Agreement provides that:
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the provisions of [the] Agreement and Part XI shall be interpreted
and applied together as a single instrument. In the event of any
nconsistency oetween this Agreement and Part XI. the prow'sionis
of this Agreement shall prevail

The Part XT Agreement can thus be seen as a protocol of amendment ~.
The adoption of the Part XI provisions is aimed at meeting the concerns of the
developed countries and providing the means whereby they will feel able to ratify
or accede to the LOSC. Indeed. the specific problems voiced by these countries
tollowing the adoption of the LOSC. have been satistactorily addressed. and many
ot them are now engaged on submitting to both the LOSC and the Agreement to
their legislatures with a view to securing consent to ratification or accession. The
US Government, for example, has already taken concrete steps in this direction
The Brinsh Government, for its part, announced on 20 July 1994 that it would
accede to the Convention in due course, once the necessary procedures were
complete .

A signiticant problem that was not satisfactorily resolved in the LOSC is
the 1ssue of straddling and highly migratory fish stocks. This problem has resulted
from the creation of the 200 mile EEZ regime, placing significant fish resources
outside the new coastal regime without providing for their adequate governance in

the high seas regime’®.

The 1ssue was recognised by the 1992 UN Conference on
Environment and Development (UNCED) to be in urgent need of further
elaboration and development’’. The UN General Assembly accepted the
UNCED's recommendations and convened the UN Conterence on Straddling Fish
Stocks and Highly Migratory Fish Stocks, which held 1ts first substantive session in
New York in July 12-30, 1993’°. The Conference succeeded finally in 1995 in
adopting the Agreement for the Implementation of the Provisions of the United
Nations Convention on the Law of the Sea of 10 December 1932 relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory
Fish Stocks””. This Agreement provides specific instructions for both coastal states
and distant-water fishing states, on how to deal with some valuable stocks of fish
located both within the EEZ and in the high seas’". It is to be noted that this 1995
Agreement was preceded by the adoption in 1993 of the Agreement to Promote

Compliance with International Conservation and Management Measures by Fishing




Vessels on the High Seas, under the auspices of FAOQ®', which confirms the flag

state’s responsibility in respect of vessel fishing on the high seas, and ensures the

tree tlow ot information on high seas fishing operations®.

However, n the light of its comprehensive characteristic as a “package
deal”, aimed to govern all aspects of the law of the sea, the LOSC is regarded as
described by Freestone and Mangone as “unfinished agendas™®’. Undoubtedly, the
1982 United Nations Convention, which runs to 320 articles and IX Annexes,
along with 1ts recent and future expected amendments, are considered as an
exceptional example of internationalism and contribute significantly to the rule of
law among nations. Therefore, it is not surprising to find one commentator who
compares the adoption of the Convention with the discovery by Columbus of
America on 12 October 1492

In view of what 1t contains of developed and detailed principles that find
their origins In customary and conventional rules, judicial decisions and the
writings of publicists, which are seen as a package deal, the LOSC represents the
greatest landmark in the codification process of the law of the sea, and a

momentous event in the history of international law as a whole.

Part 11: Saudi Arabia: General Background
Saudi Arabia was formally founded, carrying the official name of the

Kingdom of Saudi Arabia on September 23, 1932, by King Abdulaziz Al Sa'ud and
became a member of the United Nations on June 26, 1945%. The Kingdom, which
has a population of about 17 million (according to the 1991 official census), is

.o .. : : : : 86
divided for administrative purposes into thirteen provinces .

]. Saudi Arabia and the Sea
I1.1 Geographical Setting of the Kingdom

Geographical position is a very important factor in granting power to a
state. Throughout history, it has become clear that the great nations are those
which overlook oceans and have long coastlines. Mahan identified six conditions
which influenced the sea power of states: the location of the state, the nature of its

coastline, the length of its coastline, the number of citizens, the national character,
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and the quality of government™’. The first three of these conditions refer to

geographical setting. No doubt strategic position gives a state several advantages
that cannot be enjoyed by a land-locked state. Thus, a favourable geographical

location 1s one which affords a state access to the oceans and influences the extent

to which it can control strategic shipping routes and important natural resources" .
As far as Saudi Arabia is concerned. it is located in the south west of Asia,
with a land area of 2,240,000 square kilometres (i.e. 865,000 square miles). It is
the largest country in the Arabian peninsula, occupying some 80% of the total
area’”. It is bounded by Kuwait, [raq and Jordan to the north, Yemen and Oman to
the south, the Red Sea to the west, and the Arabian Gulf, Oman, the United Arab
Emirates, Qatar and Kuwait to the east. The country (as shown in Map 1) has a
very distinguished location. On the one hand, it is bordered by two strategically
and economically significant seas: the Arabian Gulf to the east and the Red Sea to
the west. The latter connects the Indian Ocean with the Mediterranean. On the
other hand, the Kingdom represents a link between mainland Asia and Africa.
With a coastal length of about 2320 kilometres (1760 on the Red Sea and 560 on
the Arabian Gulf)™, the Kingdom has many scattered islands, most of which are
uninhabited. Among them are Al-Arabyah, Tarat and Hanna in the Gulf and
Farasan, Tiran, Sanafir, Sa'ad, Reman, No'aman, Zafer, Wagdah and Lobenah in

the Red Sea.

1.2 The Saudi Economy and Marine Resources

Petroleum and its products are the most important industry in Saudi Arabia.
Oil was discovered in commercial quantities at Dammam 1n 1938 by the American
firm, Standard Oil Company of California, which had been granted a petroleum
concession for exploration in the Eastern Province of the Kingdom on May 29,
1933”!.  Saudi Arabia has the world's biggest proven resources of petroleum,
officially stated to be 255,000 million barrels in January, 1990. The Kingdom 1s the
biggest petroleum producer within the Organization of Petroleum Exporting
Countries (OPEC) (with 27.0% of the organization's output 1n 1990), and the third

biggest producer i the world (with around 10.3% of world output m

22




NGo? )
Dammam Ras
2 zjffmurﬁ

S A U D | \Q(’;
AR ‘\‘5

<1

AR AB Il A

Map 1 : The Kingdom of Saudi Arabia, as surrounded by the Red Sea In the west
and the Arabian Gulf in the east.
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1990)~. Saudi Arabia is a founding member of each of the OPEC and the
Organization of Arab Petroleum Exporting Countries (OAPEC)”. Most oil fields
spread within the territorial waters 1in the Gult and opposite to it landwards. This
arca contamns the largest submerged oil tield in the world, namely Al-Saffaniah

field”

All these tactors are reflected in the Saudi Arabian marine policy. whether
concerning national claims or the method ot determining maritime boundaries with
opposite or adjacent states in the Gult,

Besides o1l gas 1s another important resource in Saudi Arabia. According
to a study made by ARAMCO n January 1989, the Kingdom's proven gas reserves
were estimated at 177.3 billion cubic feet”™. Many natural gas fields are also within
the territonal waters ot the Kingdom m the Arabian Gulf. The country 1s also rich
in mineral deposits. According to the Fourth Five Year Plan (1985-1990), gold has
been discovered at some 600 sites around the Kingdom. Other minerals have also

‘ . ‘ . . . J6H
been discovered. such as silver. bauxite, copper. 1ron. lead, tin and zinc .

Many ot
these deposits are in the Red Sea.

Historically. the Arabian Gulf was noted for its pearls. Vaptel made special
mention ot these resources saying in his Le droit des gens sou principes de la loi

naturelle 1 1785:

Who can doubt the pearl fisheries of Bahrain and Ceylon may be

. . S 507
lavwfitl objects of ownership?

Although commercial pearling 1s considered now as defunct,”® the fishing industry
is an important one. In 1988, the Kingdom's total fishing catch was 46,7/3 tons,
an amount which satisfied about one half of the total local demand. The

contribution of the agriculture sector (including forestry and fishing) of the gross

domestic product was 7.3% In 1989”7

Moreover, the waters of the Red Sea and the Arabian Gulf are ot special
significance to the Kingdom, which has no rivers and sufters a lack of rainwater.
In the light of these facts, the waters of the Red Sea and the Gulf, after
desalination. are one of the Kingdom's main sources of drinking water, especially
for the people of the Western and Eastern areas respectively. In 1995, Saudi daily

production of desalinated water was more than 5 mullion gallons, produced by 22



desalination plants. This quantity. which amounts to some 30% of the world total.

s unequalled anywhere else in the world'%.

Finally, the industry of maritime transport is of essential significance to

Saudi Arabia. Ninety per cent of the Kingdom’s imports, and 95% of her exports

are transported via the sea'™’. In 1994 the trade exchanges of the Kingdom via the

sea (excluding crude oil) amounted to more than 83 million tons'®. Some 9,000
tankers and ships arrived in the Saudi ports in 1993'. These statistics reflect the
great importance of the sea for Saudi Arabia in terms of economy and commerce.
I'he sea for Saudi Arabia, however, is not significant only in terms of its
commercial and economic benefits. Strategically, the Red Sea and the Arabian
Gult have been of exceptional significance throughout the ages, not onily to the
Kingdom or even to the region. but to the whole international community. The

geographic setting, the strategic and economic aspects and legal regimes of both

scas, will be separately discussed in the following pages.

2. The Red Sea

The Red Sea, an area of sea resulting from the Great African Fault,
separates the Arabilan Peninsula from the African Continent. Its area i1s about
128,000 square nautical miles, and 1t 1s connected to the Arabian Sea and Indian
Ocean through the Strait of Bab-el-Mandeb'™. In the north, the Red Sea branches
Into two subsidiary water bodies, the Gulf of Agaba and the Gulf of Suez, which in
turn, 1s linked with the Mediterranean via the Suez Canal. The length of the Sea
from Bab-el-Mandeb to the Gulf of Suez 1s about 1380 mules and 1ts average
breadth i1s around 170 miles. The Sea is narrow in the north and the south; the
greatest distance between its coasts , around 190 miles, 1s between the Kingdom
and Eritrea, but at 1ts narrowest, between Eritrea and Yemen, the Sea 1s only some
40 miles wide. The waters of the Red Sea are shallow; 10,000 teet at the deepest
point. It has eight littoral states (Jordan, Israel, Egypt, the Sudan, Eritrea,
Djibouti, Yemen and Saudi Arabia), and about 379 islands'® , of which 144 belong
to Saudi Arabia'™”.

The predominant bathymetric features of the Red Sea are:

(a) a shelf along the shore;
(%) a main fault trough running almost the entire length, within which
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(C) a deep axial troush

The Red Sea s regarded as one of the most important routes in the world.
The cconomic and strategic significance of this sea motivated the great powers 1o
seck 1o assert a dominant influence over it and the surroundine territories'™ Via
the Strait of Jubal (at the entrance to the Sues Canal in the north) and the Strait of
Bab-cl-Mandeb in the south, the Red Scea has been seen as a communication artery
cast-west and a4 main transit route  benween the Northern and  Southern
hemispheres. since the Suez Canal was excavated in 1869. reducing the distance
from Britain. tfor example. to Bombay (India). Singapore. and Hong Kong. by

LY

4500, 3300, and 3300 miles respectively Thus. the Red Sea has become the

ideal medium for transporting international trade. not only for littoral states, but
also tor the mternational community.

Militarilv. the Red Sea., which links the Mediterranean with the Indian
Ocean. has been an arena of dominion between the two super powers during the
Cold War. Also. the existence of Israel since 1948 at the head of the Gulf of
Aqgaba has created a new strategic dimension for the Red Sea within the context of
the long conflict between Israel and the Arab States including Saudi Arabia''"”. The
Red Sea and 1ts straits are of great significance at the regional level, representing a
vital source of natural resources, whether living or non-living. Experiments made
by scientific research vessels have proved the existence of many kinds of minerals,

l
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such as gold. lead, copper, magnesium, iron, nickel, zinc and silver . Moreover,

some one thousand different species of fish are known to inhabit the Red Sea. Ot

these. about one hundred have not been found outside of the Red Sea and are

~

therefore known as Red Sea endemics' ' .

For several reasons, Saudi Arabia has a particular interest 1n the Red Sea, in
terms of economy and politics. The Red Sea coastal area is the most fertile part of
the state. On its coasts, there is the largest dry cargo port of the Kingdom, Jeddah,
which is considered also as a passage to the holy places in Mecca and Medina. On
the Red Sea. there are also the sea ports of Jizan and Yanbu. The latter contains
one of the most important industrial cities in the country. With these three ports,

the Red Sea is a key route for Saudi imports and exports. The pipeline from the o1l



ticlds 1n the Eastern Province has enhanced the Red Sea's Importance as a major oil
traffic lane. In addition to what the Red Sea contains of natural resources, 1ts

waters (after desalination) are, as mentioned earlier. a major resource of drinking

water, especially for the people of the western areas.

3. The Arabian Gulf

Beside the Red Sea. the Arabian Gulf' '’ represents the other arm of the
Indian Ocean. It covers an area of approximately 70,000 nautical miles and has
97% ot 1its periphery occupied by land. It is joined to the Gulf of Oman to the
south. by the Strait of Hormuz. The length of the Gulf from this strait to the Shatt-
al-Arab (the outermost edge in the north) is approximately 430 nautical miles:
while 1ts maximum width is around 160 nautical miles. The narrowest part of the
Gult 18 1n the Strait of Hormuz, which is the only outlet, 20.75 nautical miles wide.
The Gult 1s a relatively shallow basin with an average depth of less than 40 metres
and a maximum depth of about 100 metres' '*. The Gulf has many coral reefs and
more than 130 islands'"”. some of which are of serious strategic importance in
relation to the shipping lanes within the Gulf at the approach to the Strait of
Hormuz''®. Eight states overlook the Gulf: Bahrain, Qatar, the United Arab
Emirates, Oman, Iran, Iraq, Kuwait and Saudi Arabia.

Historically, the Arabian Gulf has played a prominent role. In addition to
Its geographical position as a transit route of the international trade east-west, the
Gulf 1s regarded as a centre of the ancient civilizations, such as Babylon, Sumer,
Akkad and Persia.

Since oil was first discovered in 1908'"’, the Gulf has been the focal point
for much of the superpower competition and contlict throughout the Middle East,
North Africa and South Asia. The significance of the Gulf region today, whether
for its states or to other powers outside it, is defined largely 1n terms ot oil and gas,
with 57% of the world's proven o1l reserves and 26% ot the world's natural gas
reserves in the region' °. This particular economic importance of the Gulf was the

main reason behind the intensive presence of the military tleets ot the superpowers

9

therein during the eight year [ran-Iraq war . Also, the desire to maintain the free
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tlow ot otl and cas from the recion was a major purpose of the international
military expedition tollowing the Iragr invasion of Kuwait in August 1990.

To Saudr Arabia. the Gulf is her second marine lung. The Gulf territorial
sea and 1ts adjacent coasts contain. as mentioned carlier. the main sources of gross
domestic product. petroleum and its products and natural gas'=". On the Gulfs
coasts are situated Dammam sea port. Saudi Arabia's second most important
commercial sea port. and Jubavl sea port. which constitutes the other big industrial
city mn the Kingdom. Furthermore. its waters. after desalination. are a main source
of drinking water for the population of the Eastern Province of the Kingdom. In
relation 1o fishenes, less significant. but growing in importance, is the fishing
potential in the Gultf'='. Finally, the Gulf with its pleasant coasts and cities, 1s an

attractive area tor tourists.

4, T'he {.cgal Status of the Red Sea and the Arabian Gulf as Enclosed or

Semi-enclosed Seas

The notion of "enclosed or semi-enclosed seas” was not an international
1Issue until the 1970s. For instance, the Geneva Conventions are silent on the
question. The concept of "enclosed or semi-enclosed seas" was raised only in the
debates of UNCLOS III, in connection with the concept of the EEZ, and was put
on the agenda of the Second Commuittee of the Conference.

During the deliberations of the Conference there were different views on
this question. The discussion focused basically on the detinition of the concept, its
probable legal status, the preservation of the marine environment in such seas,
international navigation through such seas, and the rights of bordering states. The
Soviet argument, for instance, was based on its idea of securing recognition of
closed or regional seas as a separate concept withiin the international law ot the

sea. It was in this context that the delegate of the Soviet Unmion to UNCLOS 11

declared:

First: a clear distinction must be made between enclosed and semi-
enclosed areas. From a juridical point of view, enclosed seas were
comparatively small, had no outlet to the ocean, and did not serve
as international shipping routes in the broadest sense. [n the case
of such seas, the legal regime might include certain peculiarities
on the basis of existing international agreements and international
custom. Semi-enclosed seas, on the other hand, were large bodies
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of water with several outlets through which passed international
waterwayvs.  They had never been subject to any special regime.
Almost any sea could be called semi-enclosed, and to compare
such seas with enclosed seas would be quite unjustified ... ™

In so arguing, however, the Soviet Union wanted some enclosed seas, such as the
Baltic Sea, the Black Sea. the Okhotsk Seas and the Sea of Japan as "closed" or
‘regional” seas, and held that such seas should be governed by a regime established
by agreement between the littoral states only' *’. Several states such as Finland.
Denmark, Sweden, France. Greece and Iran shared the same view'**. Iran, a
bordering state to the Arabian Gulf. had this to say on this issue:

the problems raised by the semi-enclosed seas with regard to the

management of their resources, international navigation and the

preservation of the marine environment justified granting them a

particular status constituting an exception to the general rule.'>
[ran held that the said problems of these seas could only be solved within the
framework of regional or bilateral arrangements. The likely reason for this was
that Iran, as a strong state in the Gulf, wanted to keep her control over navigation
through the Strait of Hormuz.

[rag, on the other hand. the other northern littoral state on the Gulf (with a
coastline of only some 10 nautical miles), was of the view that special rules on
enclosed and semi-enclosed seas should be incorporated into the Law of the Sea
Convention. Although the Iraqi representative described the regional arrangement

ds .

essential to ensure the implementation of a joint policy for the
conservation and management of living resources, pollution
prevention and control,

he considered it as:

vital to his country to have free transit through that Strait (Strait ot
Hormuz) and freedom of navigation in the area as a whole.

Therefore. (according to the Iraqi representative),

the convention should embody principles regulating the legitimate
. . 126
uses of semi-enclosed seas and the rights of coastal states.

The other Gulf states including Saudi Arabia, did not participate mn this

debate during the Conference deliberations. However these states were divided
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with regard 1o the legal status of the Gulf. On the one hand Oman. a state
strategically placed at the entrance of the Gult (in the south) was of the view that
the entire waters of the Gulf should be approached within the territorial waters.

since such an approach would enable her. along with Iran, to control navigation

through the Strait of Hormuz'=",  On the other hand, all the other Gulf states.

including Saudr Arabia. were in favour of the wraditional status of the Gulf as an

. ~ . . ) SR | - : 2
open sea for mternational navigation beyond the territorial waters' ™.

As to the Red Sea, navigation was the most important obsession for the

delegations ot the states concerned. during the debates of the Conference. Such

e

was the case with [srael and former Democratic Yemen. Having referred to the
Red Sca and 1its straits (Juba and Tiran in the north, and Bab-el-Mandeb in the
south). the Israeh representative expressly said:

[he freedoms of navieation and overflicht must retain  their

priority in those semi-enclosed scuas, especially as thev did not
y . . . 129

affect the consumptive use of the sea and its resources

[n response to this statement (without mentioning the Israeli delegation by name).
the representative of the former Democratic Yemen expressed the view that such
an approach was unrealistic, for several reasons:

First, the Red Sea was a semi-enclosed sea only in respect of
matters relating to pollution. Secondlv, the Red Sea was not semi-
enclosed in respect of international shipping. ... Thirdly, his
delegation could not accept the concept of free passage for all
vessels or free overflight for all aircraft in a vital region that was
subject to heavy straits traffic. Application of that concept would
lead to chaos and would threaten international shipping and the
security, political independence and territorial integrity of the
coastal states. Fourthly, the question of navigation in the straits
must be decided on the principle of innocent passage. P

Although Saudi Arabia did not participate in this debate during the

Conference, the Saudi practice has been supportive of the 1dea of allowing mnocent

' and through international straits. The Saudi

passage in the territorial sea
understanding on the concept of international straits was, until recently, that only

those straits which link two parts of the high seas are international straits'~”.
However, the product of UNCLOS III, the 1982 United Nations

Convention on the Law of the Sea earmarked Part [X for the question of "enclosed



or semi-enclosed seas". Article 122 defines two categories of sea spaces as
enclosed or semi-enclosed seas. The first one 1s those seas surrounded by more
than one state and connected to the open sea by a narrow outlet. As for this
category, no specific dimensions are 1dentified; indeed, the 1ssue of size 1s omitted.
The second category 1s the seas which are limited in area and consisting entirely or

primarily of the territorial seas and exclusive economic zones of two or more

coastal states, regardless ot whether or not they have outlets to the open sea'”>.

According to this definition and 1its requirements, both the Arabian Gult and
the Red Sea (1n the hight of their geographical features mentioned above) fall within
the category of enclosed or semi-enclosed seas. In relation to the Gulf, 1t 1s
connected to the Indian Ocean via the Strait of Hormuz, while 1ts waters consist
entirely of the territorial waters and exclusive zones of the littoral zones. The Red
Sea is also subject to this status. It is connected to the ocean through the Strait ot
Bab-¢l-Mandeb in the south. regardless of the doubts around the Suez Canal (as an
artificial outlet) linking it with the Mediterranean. Moreover, like the Gulf, the
Red Sea consists entirely of the exclusive economic zones of the littoral states.

However, the description of the Red Sea and the Arabian Gulf as semu-
enclosed seas under the LOSC definition (Article 122), not only accords with the
seographical features of both seas, but is also in keeping with the historical facts
and the essential economic and strategic interests of the littoral states therein as
marine outlets for the imports and exports of such states. Turning to the relevant
provisions of the LOSC, what is worth noting is that despite the fact that the
Convention introduced the new concept of closed and semi-enclosed seas, the legal
status of such seas and the rights and duties of littoral states have not been
dentified in the LOSC. Article 122 was satisfied with defining the term, and the
only other article dealing with the concept (Article 123) was content with nviting
the bordering states to co-ordinate their efforts concerning the issues of the
management of scientific research and living resources, and the protection and
preservation of the marine environment. Thus, under the Convention no new
rights have been granted to the coastal states, nor have duties been imposed upon a

third party. Instead. the LOSC invites the relevant states to co-ordinate and
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cooperate in the exercise of their rights and obhigations established by the
Convention.  This. however. represents one of the failed attempts of the
Convention to create a more meaningful recime to govern enclosed and semi-
enclosed seas.

With respect to the Gulfand Red Sea states. there were some indications of
this co-operation. even before the LOSC's invitation. Such indications could he
tound in the agreements concluded between the coastal states of both regions. In
the Arabian Gulit. we find that all the eight Gulf states (Iraq, Iran, Oman. United
Arab Emirates. Qatar. Bahrain and Saudi Arabia) are involved in the Kuwait
Convention tor Co-operation on the Protection of the Marine Environment from
Pollution of 1978 and its Protocols'™™. On protecting the environment of the Red
Sea. there s the Jeddah Regional Convention for the Conservation of the Marine
tnvironment of the Red Sea and the Gulf of Aden of 1982, and its protocol"™.
The parties to this convention are Jordan. Somalia. Palestine (represented by the
Palestine Liberation Organization), Sudan and Saudi Arabia (these are all Arab
states). Israel 1s not a party, since it was not recognized by the Arab states. Egypt
and Ethiopia (betore the recent independence of Eritrea) were not parties either,
because of political disagreements, namely the conclusion of the 1979 Camp David
Agreement between Egypt and Israel and the existence of diplomatic relations
between Ethiopia and Israel at that time.

Another model of co-operation is represented by the 1974 Agreement
between Sudan and Saudi Arabia Relating to the Joint Exploration of the Natural
Resources of the Sea-Bed and Sub-Soil of the Red Sea in the Common Zone°. It
1s clear that these forms of co-operation are modest and do not fulfil the
requirements of Article 123 of the LOSC. There 1s no co-operation in the fields of
scientific research policies and the management of the living resources of the two
seas. What 1s more, even the collective efforts to protect the marine environment,
represented in the said conventions and their protocols, as the clearest form of co-
operation, have not been effective and have been affected by the political
disagreements between the parties. This was obvious during the eight year war

between Iran and Irag, when both sides resorted to mining the Arabian Gulf waters

and bombing each other's ol tankers, which led to pollution of the Gulf water.




This, however, took place, even though both states are parties to the 1978 Kuwait
Convention and 1ts protocols. In 1990, a similar thing happened, but in a different
way. Some 10-15 million barrels of crude oil from the Kuwaiti o1l fields were
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poured into the Gulf waters'>’. This action was deliberately taken by Iraq, a state

party to the Kuwait Convention! Without doubt, disagreements between the
region's states have always been the major obstacle in the way of achieving more
co-operation In the different fields referred to in Article 123 of the LOSC.
Although there are differences among the states of the region with regard to
broader political 1ssues. there 1s no reason why these states should not be
persuaded to come together to address the marine 1ssues of the region. Such co-
operation has been achieved in many other parts of the world. However, to
achieve more co-operation on the various marine issues, the states concerned are
invited to undertake to resolve problems of direct relationship to these co-
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operation issues, such as those related to marittme boundaries.

5. The Legal System of Saudi Arabia

S.] Islamic Shari'a as a Source of Laws

Saudi Arabia is an [slamic state and its laws and regulations are entirely
based on the Shari'a. For Muslims, the Shari'a is a perfect and comprehensive
system of life. It is regarded as divine law, taking the form of a communication
concerning human behaviour, whether ordering, prohibiting or authorising actions,
and moreover, it is viewed by Muslims to be a body of commandments, religious,
legal and social, given by Allah (God) through his Prophet Mohammed . The
adopting of the Shari'a as a source of laws in Saudi Arabia has been time and again
mentioned by the Saudi monarchs'*’. This principle is also confirmed in the new
Basic Regulations of Rule'*' of 1992 and the Consultative Council (The Shura
Council) Regulations of 1992,

[slamic Shari'a has four primary sources:

(i)  The "Quran", which Muslims believe to be the very word of God;

(i)  The "Sunna". which means the sayings and deeds of the Prophet

Mohammed:
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(uny  The "l[jemah™. or the consensus of scholars. This source is resorted to
when there 18 no specific text in the two previous sources to deal with a
spectiic question:

() The "Kias", or analogy. This includes the application of specific rules
that had been applied in similar previous cases, to the matters in
question. i the absence of limuted and specific rules in the Quran and

~
y

the Sunna'™.

As prmcipal sources of Islamic law. the Quran and the Sunna contain Very
detatled provisions on questions unchangeable by the passage of time (e.¢. personal
status. such as marrtage. divoree. heritage. levitimacy as well as criminal law ete. ).
But as a comprehensive system of life. Islamic law does not cover every single
human action. m detail. otherwise there would come a time when the Islamic rules
would be out of date. which would contlict with the view of the Shari'a as a
system believed by Muslims to apply to all ime and all places. In the light of these
dealings, Mushm scholars began to devise ¢uidelines and provisions based on the
principles ot the Shari'a. to cope with recent developments. This led to the
emergence of several schools of Islamic law: Hanafi, Maliki, Shafi and Hanbali
schools.  Difterences among these schools. however, are related to the
interpretation of some texts of the Quran and the Sunna, and of no antagonistic
nature . Saudi Arabia officially follows the Hanbali school, which is regarded. by

and large, as more conservative. The Organic Instructions of the Hiyazi Kingdom

of 1926 (as amended in 1932 and 1958) state that the main source of law n Saudi

S

Arabia is the Hanbali school of Islamic jurisprudence'®. Nevertheless, the other

schools are not excluded. This was affirmed by King Abdalaziz, the founder of the

Kingdom, when he ordered the judges:

not to be bound by the rules of one school of jurisprudence to the
exclusion of all others, even where this would constitute a violation
of the rights of a party who expects the decision to be made in

accordance with the school of his affiliation' ™.

5.2 The Constitution

[t has been stated above that all Saudi regulations are derived basically from
the Shari'a. However, in the contemporary sense of the term, until recently, Saudi

Arabia's constitution was embodied mn the Council of Ministers Regulations



of 1958 as amended'*’. On March 2, 1992, two major new laws were issued: the
Basic Regulations of Rule and the Consultative Council Regulations'*®. In
addition, the 1958 Council of Ministers Regulations were amended on August 20,
1993'*”. These three laws represent the constitutional system of Saudi Arabia""’.
Among these, the Basic Regulations of Rule, in its 83 articles, lays down a
comprchensive constitutional framework for government. It was stated that these
Regulations, as such, did not bring about a completely new constitutional
tramework, but rather. a mere codification of fragmented constitutional principles

which had been adopted and app